This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


5i 


TT-f  } 


I 


^'".- 


^^  .>#c^^>^ 


t 


fk'T 


I 


REPORTS 


or 


CASES 


ABGUED  AND   DETBBICINED 


IN  TBM 


(Bn%lxB\)*  (HonxtB  of  CtjancetQ, 


WITU 


NOTES  AND  REFERENCES 


TO  nrauBH  axd  ihbbigav  sioisiomb. 


Bt  r  pitch  SMTTH, 

COCTBILLOB  AT  LAlf. 


VOL.  XXXL 

OOHTTAININa  BABE'S  OHANOEBY  BSPOBTfi^  VOL.  TL 


NEW  YOBK: 

BANKS»  aOULD  k  00^  144  NASBAIT  8TBEET. 

ALBANY: 

OOTJLD,  BAJBn:S  ft  00.,  476  BBOADWAY. 

1862. 


c    ,:  i.  '  : 


mi 

9'JS 


*'^   REPORTS  OF  CASES 


ADJUDGED  IN  THE 


HIGH  COURT  OF  CHANCEEY, 


BEFOBB  THE 


.ft/-     '    BiafiT  HON.  SIR  JAMES  WIGRAM,  KNT. 

VICE-OHANCELLOB. 


By  THOMAS  HABE, 

OF  THB  DTNER  TEKPLE,  ESQ.*  BABBISIBR  AX  LAW. 


WITH   NOTES^AKD   BBFERENOES 

TO  BK0IJSH  AND  AlOBIOAN  DBGISIOHB. 


By  E.  pitch  smith, 

OOiniBELLOB  AT  LAW. 


1846,  1847,  1848,  1849.— 10,  11  A  13  TIOTORIiE. 


NEW  YOBK: 

BANKS,  GOULD  &  CO.,  144  NAS6AU  STREET. 

ALBANY: 

GOUtD,  BANKS  A  00.,  4T6  BROADWAY. 
1852. 


Entered  aooording  to  the  Act  of  OongreflHy  in  the  year  one  thousand  eight 
hundred  and  fifty-two^  bj 
BANKS,  GOULD  ft  00., 

in  the  derk's  Offloe^  hi  the  District  €ourt  of  the  United  States  for  the  Soathem 
District  of  New  York. 


L   1363 
APR  7     193a 


Blub  Babhh  &  Co^  Law  Printers,  144  Nassaa  street 
THO&  B.  Smith,  Stereotyper,  216  WiUiam  street 


LoBD  OoTTSNHAK,  Lofrd  High  CJumcdbr. 

LoBD  Langdals,  Master  of  the  Soils. 

Sib  Lancblot  Shad  well,  Tice-ChanceUar  of  Migland. 

Sib  James  L.  Knight  Bbuce,  ) 

>  Vtce-Chancdhrs, 
Snt  James  Wigbam,        .        ) 

Sib  John  Jebyis,  Attorney- General 

Sib  Dayid  Dundas,  | 

>  SoUciiors-OeneraL 
Sib  John  Bomilly                  ) 


-TABLE 


or  ' 


NAMES  OF  THE  CASES  REPORTED 
m  THIS  VOLUME. 


Abnun  v.  Ward,   •        -  •       -    166 

Alexander,  Bell  y.     -  -        -        643 

V.  Young    -  -       -    393 

Angle,  Wright  v.       -  -        *       107 

Askew,  Newton  v.        -  -        -    319 

Att-Gen.  V.  Ward,    -  -        -        477 


B 

BadE,  Manser  v.   -  -        -    443 

Baker  Y.  Baker,         •  -        -        269 

^  Koaley  y.  -        •  -       -      87 

Batchek>r  Y.  ICddleton,  -       -         76 

Bateman  y.  Maigerison,  -        -    496 
Beaufort  (Duke  of)  y.  Morria^     -       340 

Bell  Y.  Alexander,        -  -       -    643 

Bird  Y.  Heath,  -        -  -        -        236 

Bowler,  Matthew  y.      -  -       -    110 

BriggB,  Green  y.        -  -        396,  632 

BucUey,  Pennington  y.  -       -    461 

Bum,  Laurie  y.         -  -        308 


Oallen,  Boch  y.  ■  -  -  -  -  631 
Oambridge  (Corporation  o^)  Bx  parte^ 
In  re  The  Baatem  CJountieB  Bail- 
way  Company,  -  -  -  30 
Glare  Hall  (The  Master  or  Keeper, 
Fellows,  and  Scbolais  oH  y.  Hard- 
ing,   273 

Clfiik,  Hughes  Y.  -  -  -  196 
Coates,  TipphkS  Y.  ...  16 
Ciil»Y.Gol6&    -       -       -       •       617 


Colee^  Cole  y. 
Collins,  Downs  y. 
Coetabadie  y.  Costabadie^ 
Cross  Y.  Sprigg, 
Curling  y.  Flight, 


Darby,  Wallis  y. 
Downs  Y.  Collins, 


617 
418 
410 
662 


618 
-    418 


£ 


Eastern  Counties  Bailway  Company, 
In  re^  Ex  parte  The  Corporation  of 
Cambridge,    ....         30 
Eastern  Counties  Bailway  Company, 

Walker  Y.  ....  694 
Bllioe,  Wyllie  Y.  ...  606 
Emerson  y.  Emerson,  -  -  •  442 
Eno  Y.  Eno,  ....  I7i 
Exeter  (Bi^  oQ  Southoomb  y.  -  213 
Byre,  Simee  y.  .       .       ^       137 


Kndlay,  Wolfe  y. 

-      66 

Fisher  Y.Fisher, 

628 

Fitch  Y.  Weber,     - 

-      61,  146 

Flight,  Curling  y. 

:        -        -          41 

Ford  Y.  Ford, 

.    466 

229 

Fox,  Smith  y.      - 

-        .        -    886 

TUl 


TABLE  OF  CASES. 


a 

Ifiddletcm,  Batchelor  y. 

.        .          76 

-  261 
609 

-  126 

Gaily,  FUmpson  y. 
Gaunt  ▼.  JohoaoD, 

■       • 

26 
661 

MiUer  y.  Smith, 
Vores  y.  Mores,    - 

Gibson  v.  Ingo^ 

• 

112 

Morgan,  Bowland  y. 

463 

Green  v.  Briggs, 
Ofoyea^  Shailer  v.      - 

.   39e 

,632 

Morris,  Beaufort  (Duke  of) 

y.         •    340 

• 

162 

Mortimer  y.  Ireland, 

196 

Mosley  y.  Baker,  -       - 

.        .      87 

Moss,  Bawlins  y.       • 

604 

H 

Mounsey,  Postlethwaite  y. 
Mower  y.  Orr,   - 

•    33,  n. 
417 

Harding,  Glare  Hall  (The 

Masters 

266 

ar 

. 

Keeper,    Fellowa,    and 

Scholars 

N 

of)  V.     - 

273 

Hart  V.  Tulk, 

• 

611 

Newton  y.  Askew, 

-    319 

Heath,  Bird  v.          -       - 

236 

Nockolds,  Hunter  y. 

12,459 

Hepworth  ▼.  Heslop^     - 

-    661 

,622 

Nowill,  Bodgers  y. 

-    325 

Hepworth,  Hutton  y. 

316 

Heelop,  Hepworth  y.     - 
Hughes  y.  Clerk, 

.    661 

,622 

196 

0 

y.  lapscombe,    - 

" 

142 
71 

Orr,  Mower  y.  - 

417 

Hunt  y.  Peacock, 

m                 m 

•  X 

361 

"              »!.  1 

Hunter  y.  Nookolds,    - 

.        12,469 

Hutton  y.  Hepworth,    • 

•               ■ 

316 

P 

Parry,  In  re, 

-    306 

I 

Parsons  y.  Middleton, 
Peacock,  Hunt  y. 

261 
-    361 

fiigersoU,  Lander  y.  • 

• 

73 

Pennington  y.  Buckley,     • 

451 

Ingo,  Gibson  y.    - 
Ireland,  Mortimer  y. 

•          •    - 

112 

PhiUipson  y.  Gattjr,       - 

-        -      26 

• 

196 

Plunkett  y-  Lewis.     - 

66 

Poole,  Steedman  y. 

.    193 

Posaethwaite  y.  Mouns^, 

.    33,  n. 

J 

Potter  y.  Sanders, 
Powell  y.  Thomas^    - 

1 
-        300 

Johnson,  Gaunt  y. 

• 

661 

• 

199 

B 

K 

Bawlins  y.  Moss,  - 
Bobertson  y.  Southgate,    - 

-        -    604 
636 

Kemp^  Sober  y.    • 

• 

166 

Boch  y.  Gallen,     - 

-    631 

Khig  y.  Smitfa,  - 

• 

473 

Bodgera  y.  NowiD,    - 
BowoJifTe,  Wood  y. 

326 
-    183 

L 

Bowland  y.  Morgan, 

-        463 

Lander  y.  Ibgenol), 

•               ■ 

73 

S 

Lane,  Sayage  y. 

- 

32 

Laurie  y.  Burn, 

- 

308 

Salisbury  y.  Salisbury, 

.    526 

Layoock  y.  Johnson, 

- 

199 

Sanders,  Pottery.      • 

1 

Lewis,  Phinkett  y. 

- 

66 

Sayage  y.  Lane^    - 

.      32 

Lipaoombe^  Hughw  y. 

142 

Scott,  Malcolm  y.       - 
Sealey,  Meaden  y. 
Sedgwick,  Hammon  y. 

670 

-        .    620 

.        266 

M 

Shader  y.  Grovee^ 
Short,  Wilson  y. 

-    162 
366 

ICaloolm  y.  Soott^ 

. 

670 

Simee  y.  Byre, 

-    137 

Manser  y.  Back,        -       . 

- 

443 

Simmons  y.  Qi»«tnf>Tifli^ 

362 

Margerison,  Bateman  y. 
Mal&ew  y.  Bowler,  -       - 

• 

496 
110 

Smith  y.  Fox, 
i  King  y.  - 

-        -    386 
.        478 

Meadny.Sealey, 

•               ■ 

620 

^jlCUery.    -       • 

-        .    609 

TABLE  OF  OASEa 


IX 


V.Smith,         -  -  -  624 

,  Stewart  v.  -        -        -  222,  n. 

Sober  v.  Kemp,         -  -  -  155 

Southeomb  v.  Exeter  (Bishop  oQ  -    213 

Southgate,  Robertson  v.  -  -  536 

Sprigg,  Cross  v.     •        -        -  -    652 

Steedman  v.  Poole,    -  -  -  193 

Stewart  v.  Smith,          -        -  222,  n. 

Swift,  Ward  v.  -        -  -  -  309 


Taylor,  Waddilove  v.  -        -        -    307 

Teale,  Williams  v.    -  -        -        239 

Thomas,  Powell  v.  -        -        -    300 

Tippins  V.  Coates,      -  -        -          16 

Tulk,  Hart  v.        -  -        -        -    611 


W 
Waddilove  v.  Taylor, 


Walker  v.  Eastern  Counties 

Company, 
Wallls  V.  Darby, 
Ward,  Abram  v.   - 

J  Attorney-General  v. 

V.  Swift, 

Wastell,  Fordv. 
Weber,  Pitch  v.     - 
Williams,  Hughes  v. 

V.  Teale, 

Wilson  V.  Short, 
Wisden  v.  Wisden, 
Wolfe  V.  Findlay, 
Wood  V.  RowcUflfe,    - 
Wright  V.  Angle, 
WyUie  v.  Ellice, 


307  Young,  Alexander  v. 


Railway 

-  694 
618 

•  166 
477 

.  309 

229 

61,  146 

71 

-  239 
366 

•  549 
66 

183 

-  107 
505 


393 


Vol.  VI. 


B 


REPO.IiTS  OF  CASES 

HIGH  COUET  OF  Ctim^M, 


BBFORB 


THE  RIGHT  HON.  SIR  JAMES  WIGRAM,  Knt., 

YIOB-OHANOKLLOB. 


OOMKXNOINa  m 


MICHAELMAS  TERM,  10  VICT.  1846. 


Potter  v.  Sandbbs. 


1846:  Julj  10th  and  11th;  Nov.  4th  and  6th. 

If  a  vendor  contract  with  two  different  persons  for  the  sale  to  each  of  them  of  the 
same  estate,  the  Court  will,  prima  &oie,  enforce  the  contact  which  was  first  made ; 
and  if  the  par^  with  whom  the  seoond  contract  was  made  should,  after  notice 
of  the  first  contract  procure  a  oonyeyance  of  the  legal  estate  in  pursuance  of 
the  second  contract,  the  Court  will,  in  a  suit  for  specific  performance  by  the  first . 
purchaser- against  the  vendor  and  the  second  purchaser,  decree  the  latter  to  con- 
vey the  estate  to  the  plaintiff 

A  purchaser  offered  a  prioe  for  an  estate,  and  the  vendor  by*  a  letter  sent  by  post 
Shd  received  by  the  purchaser  the  day  after  it  was  put  into  the  post-office,  accepted 
the  offer : — ffeldj  that  the  vendor  was  bound  by  the  contract  from  the  time  when 
he  posted  his  letter,  although  it  was  not  received  by  the  purchaser  until  the  fol- 
lowing day. 

G.  S.  SAin)EBs  was  seised  in  fee  of  three  closes  of  lands,  in 
^Byfidd,  in  the  county  of  Worcester,  subject  to  a  mortgage  of 
500i,  which  he  offered  to  sell  at  the  price  of  950t,  upon  the  con- 
dition that  the  purchaser  should  not  require- a  covenant  for  the 
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1846.— Potter  y.  SondeFB. 


production  of  certain  title  deeds  which  Sanders  was  unable  to 
obtain.    Potter,  being  informed  of  this  offfelr,  wrote  to  Sander* 

a  letter,  dated  the  20th  .cf  April,  1844,  offering  800L 
1*2]    *foT  the  land,  taking  the  titie  as  it  stood.    In  replj  to  this 

letter,  Sanders  wrote  to' Potter  as  follows : 

.•0  ..''  ''BewleyM^Bbddiix^  April  23,  184A. 
"Sirj-r^IteCeiVed  your  fevor  this  morning,  and  in  reply  beg 
to-.SsLjr  fliat  1  accept  of  your  offer  of  BOOt  for  the  land  at  Byfield, 
I'ftave  written  to  Mr.  Grery  by  this  post,  who  shall  let  you  know 
when  the  deeds  are  ready,  which  I  believe  will  be  in  a  few  daysw 
Will  that  be  convenient  to  you?    Yours,  &c 

"G.S.  Sanders." 

This  letter  was  put  into  the  post-office  on  the  day  of  its  date. 
Sanders  also  wrote  to  Gery  a  letter  of  the  same  date,  as  fol- 
lows:— 

"Dear  Sir, — I  have  written  to  Mr.  Potter  to  say  that  he  shall 
have  the  land  at  Byfield  for  8002.  I  have  told  him  that  I  have 
no  doubt  but  that  you  will  have  the  conveyance  ready  in  a  few 
days.  Can  you  do  so  ?  As  I  am  short  of  cash,  would  you  ask 
him  if  he  would  pay  me  100/.  as  a  deposit,  instanter  f  Perhaps 
it  would  not  inconvenience  him,  and  it  would  be  of  great 
service  to  me.  You  could  give  hun  a  proper  receipt,  signed  by 
me,  and  which  would  make  our  bargain  more  firm.  I  supposer 
as  Mr.  Potter  intends  to  pay  off  the  mortgage,  it  will  be  necessary 
for  the  mortgagees  to  sign  the  deed ;  and  I  have  no  doubt  but 
that  one  of  tiiem  will  wish  to  be  present  at  the  settling,  to  receive 
the  500Z.  and  interest.  You  need  not  teU  Potter  as  fix)m  me,  but 
hint  to  him,  that  if  he  does  not  complete  the  purchase  without 
delay,  his  chance  will  be  gone.  Yours,  &c. 

"G.  S.  Sandebs." 

While  this  correspondence  was  going  on  with  Mr.  Gery 
[*8]    and  Potter,  Sanders  was  also  in  communication  *with  ano- 
ther party,  who  was  willing  to  purchase  the  land.   On  the 
8th  of  April,  S.  Gardner  as  the  agent  of  William  Ooates,  applied 
to  Sanders'  &th6r,  who  lived  at  Daventry,  for  the  price  of  the 
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land,  and  the  fiither  on  the  same  day  wrote  to  Sanders  the  fol- 
lowing letter : — 

"  Dear  George^ — ^Mj  principal  reason  for  writing  is  to  know 
the  lowest  price  you  will  take  for  your  land  at  Byfield.  I  haye 
had  a  person  to  inquire  after  it  to-day.  He  wishes  for  an  answer 
inunediately ;  so  please  to  send  me  word  directly  on  receipt  of 
this.        Youis,  &C. 

"  Thomas  Sandbbs." 

This  commnnication  was  answered  by  a  letter  £rom  Sanders  to 
liis  &ther,  dated  the  12th  of  April,  1844,  as  follows  :— 

"My  dear  Father, — Unluckily  I  did  not  send  for  my  letters 
yesterday,  so  did  not  have  your  kind  note  till  this  morning.  I 
hope  the  delay  will  not  be  of  consequence.  My  lowest  price  for 
the  Byfield  land  is  9252. ;  and  I  will  pay  for  the  conveyance, 
which  will  take  the  252.  I  should  think  the  timber  on  the  land 
is  worth  502.,  and  that  the  purchaser  would  have  into  the  bargain. 
I  must  admit  I  should  be  glad  to  sell  it,  and  will  leave  it  to  you 
to  dispose  of  it,  if  possible,  should  the  parties  ofiTer  even  a  less 
sum ;  although  I  think  it  ought  not  to  go  imder  the  925^  Mr. 
(Jery  would  be  employed  to  convey,  as  he  has  already  in  his 
possession  a  draft  of  the  deed.    Yours,  &c. 

"G.  S.  Sanders." 

The  fiither  thereupon  wrote  the  following  letter,  dated  the  13th 
of  April,  1844^  to  Gardner : — 

***  I  have  heard  from  my  son  this  morning.    He  is  wil-     [*4] 
ling  to  take  for  his  land  950Z.  the  timber  included,  or  less, 
if  the  timber  be  valued.    I  shall  be  glad  to  hear  firom  you  as 
soon  as  convenient." 

On  the  23rd  of  April,  Sanders  wrote  to  his  &ther : — 

"  My  dear  Father, — Potter  has  written  to  offer  mo  800JL  for  the 
land  at  Byfield.  E[ave  you  heard  anything  firom  the  party  you 
wrote  to  me  about.  Perhaps  if  the  party  applying  to  you  has  no 
connection  with  Potter,  he  would  be  induced  to  give  more  if  he 
knew  that  I  had  received  an  o£fer  firom  another  party.   I  received 
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Potter's  letter  this  morning,  and  am  now  off  to  market,  so  have 
only  time  to  say  all  are  well." 

In  the  morning  of  the  24th  of  April,  1844,  an  interview  took 
place  between  Gardner  and  Sanders'  father,  at  the  house  of  the 
latter,  at  Daventry,  at  which  the  &ther  on  behalf  of  Sanders, 
agreed  (absolutely,  as  the  witnesses  deposed)  to  sell  to  Gardner, 
as  the  agent  of  Coates,  the  three  closes  of  land  for  $900Z. ;  and 
the  timber  upon  it  to  be  taken  at  a  valuation.  Sanders  was  in- 
formed of  this  contract  by  the  following  letter  from  his  &ther : — 

"  In  reply  to  yours,  received  this  morning,  1  have  to  say,  that,  if 
you  approve  of  it,  I  have  sold  your  land  at  Byfield  for  900Z. ;  the 
timber  upon  it  to  be  taken  at  a  fair  valuation,  and  the  purchaser 
to  pay  for  the  conveyance,  and  you  for  the  title.  The  purchaser 
is  acquainted  with  the  title,  and  will  pay  for  the  land  at  Mid- 
summer or  Michaelmas  next :  which  you  think  proper.  I  have 
promised  to  give  an  answer  on  Saturday  next,  if  I  can  learn  from 
you  before  that  time.  I  hope  you  will  be  pleased  with  what  I 
have  done." 

[*6]  *The  transactions  after  the  24th  of  April,  1846,  were 
these : — ^By  a  letter  dated  the  24th  of  April,  but  bearing  the 
post-mark  of  the  26th,  Sanders  stated  to  Potter  that  his  &ther 
had  sold  the  land  before  the  letter  to  Potter  of  the  28d  of  April 
was  written.  Sanders,  in  reply,  waS  informed  by  Mr.  G^ry,  in  a 
letter  of  the  28th  of  April,  that  Potter  insisted  upon  his  contract, 
and  that  he  (Mr.  Gery)  thought  there  was  no  alternative  for 
Sanders  but  to  submit  to  perform  it.  Sanders,  in  a  letter  to  Mr. 
Gery,  of  the  30th  of  April,  acquiesced  in  this  view,  and  reiter- 
ated his  request  for  the  immediate  payment  of  1001  in  part  of 
the  purchase  money.  Other  communications  passed  with  refer- 
ence to  the  performance  of  the  contract  and  preparation  of  the 
conveyance,  and,  on  the  7th  of  May,  Potter  paid  Sanders  lOOt 
in  part  of  his  purchase  money  of  800t  On  the  other  hand, 
Sanders,  on  the  26th  of  April,  replied  to  his  fether's  letter  of  the 
24th  of  April,  thus : — 

'*  My  dear  Father,— I  am  mucn  pleased  with  the  bargain  you 
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have  made  for  me.  I  should  wish  the  purchase  to  be  completed 
at  Midsummer.  As  Aplin  will  have  to  make  the  conveyance, 
the  title  is  sure  to  be  correct.    Who  is  the  purchaser  ?" 

On  the  27th  of  April,  a  memorandum  of  agreement  was  drawn 
tip  in  writing,  and  signed  bj  Sanders'  father  as  the  agent  of 
Sanders,  and  (rardner  as  the  agent  of  Coates,  in  the  terms  of  the 
contract  already  stated, — ^with  the  additional  provision  that,  at 
Midsummer,  the  purchase  was  to  be  completed  and  possession 
given  to  the  purchaser. 

At  the  time  of  the  foregoing  transactions  neither  Coates,  nor 
Gardner  his  agent,  had  any  notice  of  the  contract  which 
Sanders  had  made  with  Potter;  but  ^Gardner  received  [*6] 
notice  of  that  contract  early  in  May,  and,  on  the  14th  of 
the  same  month,  formal  notice  thereof  was  given  to  Coates ;  and 
Coates  and  Sanders  were  informed  that  Potter  insisted  upon  his 
right  to  have  the  contract  performed. 

By  indentures,  dated  the  81st  of  May  and  the  1st  of  June, 
1844,  Sanders  and  the  mortgagees,  by  his  appointment,  convey- 
ed the  land  to  Coates,  in  consideration  of  the  payment  by  the 
latter  of  the  purchase  money  mentioned  in  the  memorandum  of 
agreement  of  the  27th  of  April. 

The  bill  was  filed  by  Potter  against  Sanders  and  Coates ;  and 
it  prayed  that  Sanders  noight  be  decreed  specifically  to  perform 
his  contract  with  Potter  for  sale  of  the  land,  and  that  Coates 
might  be  declared  to  be  a  trustee  for  Potter,  and  that  Coates  and 
Sanders  might  be  decreed  to  convey  the  premises  to  Potter  ;  or 
if  it  should  appear  that  Coates  had  no  notice  of  the  contract  with 
Potter  before  the  conveyance,  then  that  an  account  might  be 
taken  of  what  was  due  to  Potter  from  Sanders  for  principal  and 
interest  on  the  lOOt,  and  that  Sanders  might  be  ordered  to  pay 
the  same  and  the  costs  of  the  suit  to  Potter. 

Gardner,  who  was  the  agent  of  Coates,  stated  in  his  evidence, 
that  on  the  17th  of  April,  1844,  he  made  an  oflfer  for  the  land 
to  Sanders'  fether,  who  promised  him  the  refusal  for  a  week, 
and  that  he  completed  the  contract  on  the  24th  of  April,  on  which 
day  the  week  would  expire.    At  the  hearing. 
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Mr.  TFa2feer  and  Mr.  Stinixm^  for  the  plamtiff,  cited  Daniels  y. 
Davison,{a)  Farmer  t.  Iiobinsan.{b) 

[*7]        *Mr.  Beales,  for  the  defendant  Sanders. 

Mr.  BomiUy,  and  Mr.  Fkming,  for  the  defendant  Coates. — 
There  is  a  question  whether  the  contract  with  Coates  was  not  the 
prior  contract ;  but  the  least  favorable  way  of  stating  his  case  is, — 
to  say  that  the  equities  are  equal ;  and  Coates  having  the  legal 
estate,  the  Court  will  not  interfere  to  dispossess  him  of  it  The 
bill  seeks  the  specific  performance  of  a  contract  to  which  Coates 
is  no  party.  This  is  contrary  to  the  course  of  the  Court.  Why 
is  Coates  to  be  involved  in  a  suit  concerning  a  transaction  with 
which  he  had  nothing  to  do  ?  Tasker  v.  Small,(c)  Mole  v.  Smith^{^ 
Robertson  v.  The  Oreat  Western  Railway  Oompany^{e)Wood  v. 
'While^{f)  Mason  v.  Franldin,{g)  To  sustain  a  suit  for  specific 
performance  there  must  be  mutuality ;  but  here  it  is  clear  that 
Sanders  could  not  maintain  such  a  suit  against  Potter.  How 
then  can  Potter  sustain  the  suit  against  Sanders  ?  and  if  he  has 
not  the  right  against  Sanders  he  has  not  the  right  against  Coates. 
Suppose  a  case  in  which  a  vendor  had  fraudulently  contracted  to 
sell  the  same  estate  to  three  different  persons  successively,  and 
conveyed  the  estate  to  the  third  purchaser.  The  two  first  pur- 
chasers have  their  legal  remedies  upon  their  several  contracts, 
but  neither  of  them  can  call  upon  the  third  purchaser  to  trans- 
fer to  him  the  legal  estate.  Suppose  again  a  contract  with  one 
party  who  pays  his  purchase  money,  but  does  not  obtain  a  con- 
veyance, and  a  second  contract  fraudulently  made  ^vith  another 
purchaser,  who,  at  the  time  of  his  contract,  has  no  notice  of  the 
first  contract,  and  afterwards  acquires  the  legal  estate.     The 

right  of  the  first  purchaser  is  not  to  a  conveyance  of  the 
[*8]     estate  to  himself  as  a  purchaser,  but  *only  to  stand  as  a 

mortgagee  of  the  estate  for  the  amount  of  his  purchase 

(a)  16  Ves.  249;  S.  C,  17  Yes.  433.  (6)  2  Catnpb.  339,  n. 

(c)  3  Myl.  &  O.  63.  (d)  Jac.  490.  (e)  10  Sim.  314. 

(/)  4  Myl.  k  Cr.  460.  (9)  1  Y.  k  G.  0.  C.  239. 
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money.  6  Bythewood,  by  Jarman,  3rd  ed.,  p.  445,  AUen  v. 
Anthony^ia)  Dawson  v.  EUis.fp)  The  circumstance  tliaf  the  con- 
tract with  Coates  was  parol  only  is  not  material, — for  a  parol 
contract  is  a  good  defence  in  equity,  although  a  decree  for  specific 
performance  could  not  be  made  upon  it.  Hyde  v.  Wrmch,{c) 
Here  was  a  clear  authority  to  the  &ther  to  sell  the  estate,  and  a 
contract  for  sale  made  under  that  authority.  The  Court  will  not 
deprive  Coates  of  the  legal  interest  which  he  has  acquired  in 
pursuance  of  that  contract.  Parken  v.  WhiU)y(d)  was  also  cited, 
on  the  effect  to  be  given  to  Gardner's  deposition. 


Nov.  4^^.— Vice-Chancellor  :— After  stating  the  facts  which 
took  place  before  and  on  the  24th  of  April,  ^d  the  subsequent 
conveyance  to  Coates, — 

The  above  facts  are  I  believe  sufficient  to  raise  the  question  at 
issue  between  the  parties ;  for  I  lay  out  of  the  case  the  argument 
at  the  bar  founded  upon  the  fiw^  deposed  to  by  G^dner,  but 
not  suggested  in  the  pleadings,  that  the  defendant's  contract  of 
the  24th  of  April  is  to  be  referred  to  the  17th  of  April.  The 
answer  is  most  explicit,  that  the  defendant's  contract  was  on  the 
24th,  and  upon  that  issue  is  joined.  Neither  the  payment  of  the 
loot,  which  was  made  after  notice  of  the  defendant's  agreement, 
nor  the  correspondence  and  communications  which  took  place 
between  the  different  parties  after  the  23rd  of  April,  appear  to 
me  to  affect  the  question  in  the  cause,  except  as  they  clearly  show 
upon  whom  the  costs  of  this  suit  ought  to  fall.  On  the 
*27th  of  April,  1844,  the  plaintiff  received  a  letter  from  [*9] 
defendant  Sanders,  dated  the  24th  of  April,  but  having  the 
post-office  mark  of  the  26th, — and  which  cannot  by  any  possi- 
bility be  correctly  dated,  in  which  he  says— not  very  candidly, — 
that  when  his  letter  of  the  28rd  was  written,  his  father  had  made 
the  contract  with  Coates.  Sanders  was  soon  afterwards  informed 
by  a  letter  from  Mr.  Gery,  that  the  plaintiff  insisted  upon  the 
performance  of  the  contract ;  and  from  that  time  he  apparently 


(a)  1  Mer.  282.  Q>)\Z,k  W.  624.  (e)  3  Beav.  334. 

(«0  TuTXL  k  Rofls.  366. 
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considered  the  plaintiff  entitled  to  the  benefit  of  his  contract  He 
desired  Ger jr  to  proceed  with  the  conveyance,  suggested  that  a 
formal  agreement  in  writing  be  prepared  to  make  the  matter  safe ; 
and  on  the  7th  of  May  received  &om  the  plaintiff  1002.  on  ac- 
count of  his  purchase.  However,  on  or  soon  after  the  14th  of 
May,  his  views  were  altered,. and  he  appears  then  to  have  con- 
sidered the  defendant  Coates  entitled  to  a  performance  of  the 
contract  entered  into  on  his  behalf.  None  of  these  matters,  how- 
ever fertile  they  may  have  been  as  topics  for  observation  upon 
conduct,  appear  to  me  to  affect  the  dry  legal  questions  to  which 
I  am  bound  to  confine  myself. 

The  first  question  is,  whether  the  plaintiff's  contract  has  not 
priority,  in  point  of  time,  over  the  verbal  contract  made  with 
Coates  on  the  24tn  of  April  If  that  question  be  answered  in 
the  affirmative,  it  will  dispose  of  the  whole  case.  For  the  pro- 
perty comprised  in  the  contract  would  cease  to  belong  to  the 
vendor  from  the  moment  that  contract  was  concluded ;  and  I  am 
quite  clear  (in  the  circumstances  which  I  have  detailed)  that 
Coates  can  derive  no  advantage  firom  the  conveyance  of  the  legal 
estate,  taken  after  notice  of  the  plaintiff's  agreement  for  purchase, 
and  whilst  his  own  position  was  unaltered  by  payment 
[*10]  of  purchase  money,  *or  otherwise,  under  an  agreement 
which,  if  the  plaintiff's  contract  had  priority,  would  be 
void  firom  the  beginning. 

For  the  purpose  of  answering  the  question,  whether  the  plain- 
tiff's  contract  had  priority,  I  was  at  one  moment  inclined  to  di- 
rect an  inquiry  (the  answer  to  which  I  felt  certain  I  might 
anticipate,)  at  what  hour  of  the  24th  of  April  the  letter  of  the 
28rd  was  delivered  at  the  plaintiffs  residence  in  the  regular  course 
of  post.  I  cannot  doubt  that  it  would  be  delivered  before  the 
verbal  contract  with  Coates  was  made ;  and  if  so,  that  would  de- 
cide the  case.  But,  upon  further  consideration,  I  think  it  un- 
necessary to  direct  that  inquiry.  The  delivery  of  the  letter  on 
the  24th  was  merely  the  completion  of  an  act  by  which  the  ven- 
dor had  bound  himself  on  the  23rd.  K  the  vendor  had  died  on 
the  28rd,  after  posting  the  letter  of  that  date,  I  can  scarcely 
entertain  a  doubt  but  that  the  plaintiff  would  in  this  Court  have 
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been  the  owner  of  the  estate,  as  against  the  heir  of  the  vendor. 
Bat  without  carrying  the  point  further,  I  think  the -vendor,  when 
he  put  into  the  post-office  the  letter  to  the  plaintiff,  of  the  23rd 
of  April,  did  an  act,  which,  unless  it  were  interrupted  in  its  pro- 
gress, concluded  the  contract  between  himself  and  the  plain- 
tiflF.[l]  I  cannot,  in  short,  doubt  but  that  the  letter  of  the  23rd 
was  a  revocation  of  the  authority  which  tlie  vendor  had  given 
to  lus  father,  to  make  a  contract  for  him  for  the  sale  of  the  estate. 
Independently  therefore  of  the  consideration,  that  the  contract 
with  Coates  of  the  24th  of  April  was  a  verbal  contract  only,  I 
think  the  plaintiff  is  entitled  to  a  decree. 

In  the  preceding  observations  I  have  assumed  that  the 
agreement  made  with  Coates  on  the  24th  was  absolute  *in  [*11] 
the  first  instance.  But)firom  the  contemporaneous  letter 
of  Sanders,  the  figither,  it  may  be  doubted  whether  the  agreement 
was  not  conditional ;  and  if  that  were  so,  there  can  be  no  doubt 
that  Sanders'  letter,  of  the  23d  of  April,  to  the  plaintiff  was  re- 
ceived before  Sanders  could  have  assumed  to  confirm  the  agree- 
ment made  by  his  &ther. 

Mr.  BomiUy  asked  that  the  decree  might  provide  for  the  pay- 
ment by  Sanders  of  the  costs  of  Coates. 

The  Yice-Chanc^llor  said  that  Coates  was  aware  of  the  &cts 
of  the  case  when  he  took  his  conveyance.  If  Sanders  had  cove- 
nanted to  indenmify  Coates,  he  did  not  require  the  assistance  of 
this  Court  to  obtain  his  costs.  If  he  had  not  such  an  express 
covenant,  the  Court  wouM  not  imply  one. 


Dkcbkb  for  specific  performanoe  of  the  plaintiff 's  contract  All  necessary  parties 
to  conTey.  Account  of  the  purchase  money  remaining  due,  and  of  the  rents  and 
profits.  Costs  against  both  defendants;  but,  if  any  part  of  such  costs  shall  be 
reooyered  against  Coates,  Coates  to  be  at  liberty,  in  the  name  of  the  plaintiff,  to  re- 
oover  such  costs  over  against  Sanders,  Coates  undertaking  to  indemnify  the  plaintiff 
in  respect  of  the  costs  of  such  proceedings  as  he  may  take  for  that  purpose. 

[1]  Bee  MaetUr  t.  fHih,  6  Wend.  103;  AveriU  y.  ffedge^  12  Conn.  B.  436;  Story 
on  Sales,  §  129, 130 ;  Briaban  y.  Boyd,  4  Paige's  Ch.  R.  17.  In  Massachusetts  no  ao- 
oeptanoe  of  a  proposal  is  binding  until  knowledge  thereof  be  received  by  the  pro- 
poser.   MiOuttoch  y.  The  Eagle  Jna,  Oo.,  1  Rck.  277. 

Vol.  VL  2 


12  CASES  IN  CHANCERY. 


1847.— Hunter  ▼.  NockoMB. 


[*12]  *HUNTER  V.  NOCKOLDS  * 

1847 :  25th  Nor. ;  Ist  and  3nl  Dea 

A  defendant,  residing  abroad,  had  obtained  two  orders  fix)m  the  Master  lor  time 
"to  answer,"  not  including  the  expression  that  leave  was  given  "to  plead  or 
demur."  The  defendant's  solicitor,  on  application  for  a  third  order,  produced  be- 
fore the  ICaster  a  document  which,  he  stated,  was  the  draft  of  the  answer,  which 
answer  would  be  filed  without  delay,  and  the  Master  gave  two  months  further 
timeu  The  defendant  afterwards  filed  a  plea  to  the  bill : — Beld,  that  the  plea  was 
an  answer,  and  satisfied  the  terms  of  the  orders  giving  time  to  answer. 

Vioe-Chancellob  : — ^In  ttis  case  the  defendant,  Sir  Francis 
Vincent,  having  obtained  an  order  from  the  Master,  which  as  it 
now  stands  is  an  order  for  time  "  to  plead,  answer,  or  demur  to 
the  plaintiflf's  bill,  not  demurring  alone,"  has  filed  a  plea  of 
tfce  plaintiff's  outlawry.  The  plaintiff's  motion,  argued  on  the 
last  day  of  Michaelmas  Term,  was  to  strke  out  of  the  order  the 
words  "  plead,"  "  or  demur,"  and  "  not  demurring  alone,"  the 
effect  of  which  would  be  to  reduce  the  order  in  terms  to  an  order 
for  time  to  answer  the  plaintiff's  bill.  Supposing  the  motion  to 
succeed,  another  motion  by  the  the  plaintiff  is  pending  to  take 
the  plea  off  the  file  for  irregularity,  upon  the  ground  that  the 
word  "  answer,"  if  the  words  required  to  be  struck  out  were 
omitted,  must  be  construed  "  answer  "  in  the  ordinary  acceptation 
of  the  term,  so  as  not  to  include  a  plea.  I  will  consider  the  two 
motions  as  being  now  before  the  court.  But,  as  I  have  no  doubt 
as  to  the  order  I  ought  to  make  upon  the  motion  already  argued, 
I  will  at  once  dispose  of  it.  If  the  decision  of  the  question  in- 
volved the  general  principle,  as  to  the  form  of  the  order  for  time 

*  This  case,  and  some  others  in  the  present  volume,  (distinguished  by  an  asterisk 
referring  to  this  note,)  have,  from  unavoidable  circumstances^  been  edited  whollj 
flrom  the  written  judgments  of  His  Honor,  aided,  wbere  necessary,  by  the  biieft^ 
and  by  the  communications  of  counsel  in  the  several  causes. 

[The  Lord  Chancellor  in  this  case,  (2  Phillips,  MO,)  held,  that  under  an  order  for 
time  to  answer,  the  defendant  might  put  in  a  plea^  even  in  abatement,  that  the  word 
"answer*'  embraces  every  defence  which  it  is  competent  to  the  defendant  to  make^ 
except  demurring  alone.] 
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which  a  plaintiff  in  such  ciicumstanoes  is  entitled  to, — supposing 
no  previous  order  for  time  to  have  been  made, — ^tbe  case  would 
deserve  much  consideration.  But  as  the  circumstances  of  the 
case  appear  to  me  to  furnish  very  satisfactory  grounds 
*for  deciding  it  without  laying  down  any  general  prin-  [*13] 
ciple,  I  have  no  difficulty  in  expressing  my  opinion 
upon  it 

The  defendant  Sir  ^FrancisYinoent,  is  resident  at  Florence,  and 
for  that  reason  has  succeeded  in  obtaining  from  the  Master  three 
orders  for  time.  The  first  of  these  orders  was  for  time  "to  an- 
swer," only;  the  second  also  was  for  time  "to  answer,"  only; 
the  third  (which  is  the  order  in  question)  was  applied  for  upon 
the  same  grounds  as  the  former  orders.  The  defendant's  solicitor, 
upon  the  occasion  of  applying  for  the  order,  had  in  his  hand  a 
document  which  he  stated  to  be  the  draft  answer ;  he  stated  also 
that  it  was  the  intention  of  Sir  Francis  Vincent  to  file  it  without 
delay ;  and  it  was  properly  admitted  by  counsel  for  Sir  Francis 
Vincent,  upon  the  argument  of  the  motion,  that  the  draft  in 
question  was  a  draft  of  an  answer,  in  the  common  acceptation  of 
the  term,  which  it  was  intended,  at  the  time,  to  file.  The  order 
giving  further  time  was  thereupon  made — ^the  Master  indorsing 
the  words  "  two  months  peremptory  " ;  and  I  cannot  doubt,  that 
where  time  was  obtained  under  such  circumstances,  the  order 
ought  to  have  followed  the  terms  of  the  two  former  orders.  There 
was  certainly  no  intention  on  the  part  of  the  defendant  to  ask, 
or  of  the  Master  to  permit,  that  the  defendant  should  demur  to 
any  part  of  the  bill,  or  have  larger  powers  under  the  last  order 
than  under  the  two  preceding  orders.  The  fact  that  Sir  Francis 
Vincent  bona  fide  intended  to  file,  and  had  prepared  an  answer, 
is,  as  evidence,  conclusive  upon  this  point  I  do  not  say  the 
Master  might  not  have  given  such  permission  if  he  had  been 
asked  to  do  so ;  but  the  purposes  of  the  Court  in  requiring  that 
application  for  time  to  answer  should  be  special,  would  be  defeat- 
ed if  parties  applying  for  time  on  a  specific  ground,  and  for  a 
specific  purpose,  and  obtaining  an*  order  from  the  Master 
upon  that  ground  and  for  that  purpose  were  to  be  at 
'liberty  to  draw  up  the  order,  in  terms  which  gave     [*14] 
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them  greater  liberty  than  they  had  asked,  or  the  Master  in^ 
tended  to  give.  All  the  defendant  asked  in  this  case — all  that 
was  in  question  before  the  Master — and  all  the  Master  intended 
— ^was  to  give  an  extension  or  repetition  of  the  two  previous 
orders.  Under  the  order,  as  it  waa  drawn  up,  the  defendant 
might  have  demurred  to  ninety-nine  hundredth  parts  of  the  bill, 
and  answered  a  small  part  only,  for  which  purpose  the  time 
granted  by  the  Master  was  unnecessary,  and  to  which  the  reasons 
giving  for  asking  his  indulgence  might  have  been  to  a  great  ex- 
tent inapplicable. 

The  other  fiswjts  of  the  case  I  understood  to  be  as  follows : — 
At  the  time  the  third  order  for  time  was  obtained  the  plea  of 
outlawry  was  inapplicable.  After  that^  and  before  the  time  had 
run  out,  process  of  outlawry  against  the  plaintiff  was,  it  is  said, 
perfected.  After  this,  and  before  the  third  order  for  time  was  de- 
livered out  or  seen  by  the  plaintiff's  agents,  the  plea  was  filed ; 
whereupon  the  plaintiff  gave  notice  of  motion  to  take  the  plea 
off  the  file.  The  order  being  still  in  the  Master's  office,  applica- 
tion was  made  to  the  Master  to  alter  the  third  order,  so  that  it 
might  conform  with  the  previous  orders.  The  Master,  however, 
refused  to  act  because  of  the  motion  then  pending  before  the 
Court.  Upon  this,  notice  was  given  of  a  second  motion  to  strike 
out  the  words  complained  of.  In  this  case,  I  think  the  order 
should  have  been  drawn  up  as  to  the  act  to  be  done  in  the  same 
terms  as  the  former  orders,  and,  therefore,  that  the  motion  to 
strike  out  the  additional  words  must  be  granted. 

The  principle  of  Brooks  v.  PurUm{a)  goes  much  beyond  what 
I  decide  in  this  case. 

[*15]     *Mr.  BomiUy  and  Mr.  SoiUhgate^  for  the  plaintiff,  and 
Mr.  Schomberg,  for  the  defendant,  Sir  Francis  Yincent. 

On  the  plaintiff's  motion,  that  the  plea  might  be  ordered  to  be 
taken  off  the  file  for  irregularity, — 

The  ViCE-CHANCiXLOB  said,  that,  according  to  the  authorities, 
(a)  1 Y.  a^  a  a  a  21B. 
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he  thought  a  plea  was  in  fact  an  answer ;  but  that  were  a  party- 
obtained  leave  to  answer  upon  a  representation  and  evidence  that 
he  would  file  an  answer,  in  the  ordinary  sense  of  the  word,  and 
not  any  other  pleadiog,  it  was  a  breach  of  &ith  with,  and  there- 
fore a  fraud  upon,  the  Court  to  file  a  plea ;  and  he  should  order 
the  plea  to  be  taken  off  the  file. 

Mr.  Schombergf  for  the  defendant^  submitted  that  the  notice  of 
motion  assigned  the  ground  of  irregularity,  whereas  the  plead- 
ing was  not  irregular.  The  motion,  therefore,  could  not  be 
granted. 

The  ViCK  Chancellor. — There  can  be  no  greater  irregularity 
than  a  firaud  upon  the  Court  And,  if  I  doubted  upon  this  point, 
the  drfendant  would  gain  nothing  by  the  objection,  for  I  should 
give  the  plaintiff  leave  to  set  his  notice  right. 


1848 : — Feb.  28.— The  Lord  Chancellor,  on  appeal,  held  that 
the  plea  was  an  answer,  and  satisfied  the  terms  of  the  orders 
giving  time  to  answer;  and  therefore  that  there  was  no  ground 
fi»  taking  the  plea  off  the  file. 


*TlPPIK  V.  COATES.*  [*1«] 

lUI :  26th  Not.  and  2nd  Dea 

On  a  motion,  before  publication,  to  re-examine  a  witness  upon  interrogatories  which 
he  has  revised  to  answer,  and  that  he  may  be  ordered  to  produce  a  document 
whidi  he  has  revised  to  produce,  the  witness  only,  and  not  the  parties  in  the 
eftose,  an  to  be  senred  with  notice  of  the  motion ;  and  the  rule  is  the  same  where 
the  motion  is  made  after  publication,  unless  the  case  comes  within  the  grounds 
upon  which  the  Court  guards  against  the  re-examination  of  witnesses. 

It  is  not  an  objection  to  such  a  motion  that  there  was  an  irregularity  in  the  subpoena 
duces  tecum,  or  that  the  required  document  was  vaguely  described  in  the  subpoena, 
if  the  witness  has  appeared  and  submitted  to  be  examined,  and  showed  by  his 

*Seenate,p.  12. 
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sjiBwer  that  he  identified  the  diocaxaent  inquired  after,  with  the  document  in  his 

possession. 
A  subpoena  duces  tecum  is  a  requisition  to  a  witness  to  produce  a  document ;  and 

an  interrogatory  requiring  a  witness  to  set  forth  a  document  in  the  words,  is  in 

effect  equivalent  to  a  requisition  to  produce  it 
The  duty  of  a  witness  to  produce  a  document  called  for  bj  the  supboena  duces 

tecum,  or  inquired  after  by  an  interrogatory,  is  the  same  whether  the  document 

is  called  for  in  order  to  be  proved  by  himself  or  by  another  witness. 
A  witness  cannot  object  to  answer  a  question  because  it  relates  to  private  matters, 

or  because  it  is  immaterial,  unless  the  answer  may  be  withheld  on  some  ground 

of  privilege. 

• 

Viob-Chancellor  : — ^This  is  a  common  creditors  'suit  for  the 
administration  of  the  estate  of  Benjamin  Coates.  The  nsual  de- 
cree was  made  at  the  hearing ;  and  under  the  decree  Mr.  G.  Smith, 
a  solicitor,  went  in  and  claimed  before  the  Master  to  be  a  credi- 
tor of  the  testator  Coates  and  his  partners  SLammond  &  James, 
who  had  carried  on  business  in  partnership  as  solicitors  at 
Leominster,  for  the  sum  of  950i,  secured  by  the  joint  and  several 
bond  of  the  testator  and  his  co-partners,  for  business  done  Ibr 
them  by  Smith  as  their  London  agent,  and  also  for  the  sum  of 
&5L  7s.  due  to  Smith  from  the  testator  only,  upon  the  balance  of 
an  account.  Mr.  Smith  was  admitted  by  the  Master  as  a  creditor 
upon  the  estate  for  both  sums. 

A  state  of  facts  and  charge  was  then  carried  in  by  Elizabeth 
Coates  and  J.  Colbatch,  the  executors  of  Coates,  which  set  forth 
this  case: — ^that,  in  1828,  one  White  became  bankrupt;  Price 
and  Baker  were  his  assignees ;  and  Coates,  Hammond 
[*17]  &  James  were  their  solicitors:  *that  a  sum  of  500t 
coming  to  Price  and  Baker  as  the  assignees  of  White, 
was  paid  by  them  to  Smith,  under  an  express  agreement  between 
Hammond,  Colbatch  &  Smith,  in  certain  causes  in  Chancery,  that 
he  should  be  permitted  to  receive  and  apply  the  same  in  satisfac- 
tion of  the  simple  contract^debt  of  3521  7^.,  and  that  the  residue 
should  be  applied  to  the  extent  of  2321  65.  3d.,  in  part  satisfac- 
tion of  the  bond-debt  and  interest,  and  that  the  balance  should 
be  accounted  for  to  Hammond  ;  and  the  executors  charged  that 
the  proof  of  the  simple  contract  debt  of  George  Smith  ought  to  be 
expunged,  and  the  proof  of  the  bond-debt  be  reduced  by  the 
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Bom  of  2821  6$,  ScL  A  counter  state  of  fietots  was  taken  in  by 
Smith,  in  which  he  denied  the  alleged  agreement  for  the  applica- 
tion of  the  500L,  or  rather  insisted,  that  the  5002.,  when  it  came 
into  his  hands  was  not  bound  by  any  such  agreement,  and  by 
his  affidavit,  filed  in  June,  1847,  it  appears  that  he  claims  a  right 
to  appropriate,  and  that  he  has  appropriated  the  whole  600Z.  in 
part  satis&ction  of  a  larger  debt  due  to  him  from  Hammond. 

In  this  state  of  the  case  a  .commission  was  issued  for  the  exami- 
nation  of  witnesses  in  the  country,  and  witnesses  were  examined 
under  the  same  on  behalf  of  the  executora  One  point  to  which 
the  witnesses  were  examined  was  to  show  that  Price  and  Baker, 
the  assignees  of  White,  were  guajanteed  by  Coates  and  Hammond 
against  any  costs  they  might  incur  as  such  assignees,  for  business 
done  by  Coates  and  Hammond.  Baker  was  examined  as  a  wit- 
ness, and  served  with  a  subpcena  duces  tecum,  as  to  certain  docu- 
ments mentioned  or  referred  to  in  the  subpoena,  the  object^  I 
presume  being  to  show  that  there  was  no  debt  owing  by  the 
assignees  to  Coates  and  Hammond,  to  the  payment  of  whidi  the 
50021  could  be  applicable,  as  between  them. 

^he  commission  was  duly  returned  on  the  15th  of  [*18] 
April,  1847,  and  publication  passed  by  consent  on  the 
26th  of  April,  when  it  appeared  that  Baker  had  admitted  the 
existence  of  the  guarantee  refetred  to ;  and  that  the  same  was 
in  writing,  and  in  his  possession ;  but  that  he  had  refused  to 
give  any  fiirther  answer  to  the  interrogatory. 

The  fourth  interrogatory,  after  inquiring  after  the  existence  of 
such  guarantee  in  writing,  proceeded  as  follows : — "  K  yea,  set 
forth  in  whose  possession  or  power  such  writing,  note,  or  memo- 
randum now  is,  and  set  forth  the  same  in  the  words  and  figures 
thereof  or  the  purport  and  effect  thereo£"  The  answer  of  the 
witness,  after  giving  the  admission  I  have  mentioned,  was  this : — 
"  I  reAise  to  now  produce  the  said  written  guarantee,  although 
the  commissioner,  taking  this  my  examination  has  called  upon 
me  so  to  do,  as  I  consider  it  a  private  and  confidential  paper  now 
in  my  possession,  between  myself  and  the  said  James  Hammond." 
There  are  two  other  interrogatories, — ^the  40th  and  41st,  the  an- 
swers to  which,  by  the  same  witness  are  short  and  imperfect ; 
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but  as  the  right  of  the  defendants,  the  executors,  to  compel  this 
witness  to  perfect  his  examination,  as  to  these  interrogatories, 
depends  upon  his  obligation  to  perfect  his  examination  to  the  Itb, 
I  shall  confine  my  observations  to  that  interrogatory.  * 

I  may  here  observe  that  there  appears  to  me  to  be  some  doubt 
as  to  the  regularity  of  the  proceedings  under  the  commission, 
which  has  given  rise  to  the  principal  difficulty  I  have  fdt  in  the 
case.  Where  a  witness  demurs  to  answering  an  interrogatory, 
and  the  examination  is  in  London,  the  course  is  for  the  examiner 
to  give  notice  of  such  demurrer  to  the  opposite  party, 
[*19]  *and  to  furnish  him,  if  required,  with  a  copy  of  the  de- 
murrer. This  he  does,  without  order ;  but  when  the  ex- 
amination is  taken  under  a  commission,  the  commissioners  return 
the  demurrer  with  the  commission  in  the  usual  way ;  after  which, 
the  party  exhibiting  the  interrogatories  may  procure  an  order 
"for  the  delivery  of  the  depositions,  and  the  demurrer,  of  the 
witness,  but  that  such  delivery  is  not  to  be  considered  as  publi- 
cation. "(^)  From  this  it  would  appear,  that  the  practice  of  the 
Court,  in  theory  at  least,  expects  that  the  demurring  witness,  if 
compellable  to  answer  forther,  should  complete  his  examination 
before  publication,  although  it  is  difficult  to  see  bow  this  object 
can  be  secured  in  practice,  after  the  depositions  are  delivered  out, 
whether  the  delivery  out  be  considered  publication  or  not.  In 
this  case  the  commissioner  has  not  considered  the  refusal  of  the 
witness  as  equivalent  to  what  is  (very  inaccurately)  called  a  de- 
murrer ;  and  in  consequence  of  this  the  executors  of  the  testator 
had  no  notice  until  after  publication,  that  their  witness  Baker, 
had  refused  to  answer  any  of  the  interrogatories  put  to  him  for 
his  examination,  and  have  no  mode  of  compelling  him  to  give 
further  evidence  except  by  motion,  as  in  Bradshaw  v.  Brad' 
shaWfip)  and  to  this  relief  if  the  witness  has  done  wrong  in 
refusing  to  produce  the  guarantee,  or  to  set  forth  its  contents, 
they  must,  in  some  way  or  other,  be  entitled.  The  Court,  indeed, 
has  gone  much  Airther  than  I  am  asked  to  go  in  the  present  case. 
Where  a  witness  has  actually  given  his  evidence,  and  the  depo- 

(a)  1  Dan.  Oh.  Pr.  925,  Headlam's  ed.  (()  1  R  ft  Myl.  368. 
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sitions  have  been  suppressed  upon  some  teclinical  ground,  the 
Court  has  sent  the  witness  back  to  be  re-examined  upon  the  old 
interrogatories  to  which  he  had  already  deposed.  The  commis- 
sion having  been  returned,  Baker  cannot  be  re-examined 
under  the  old  commission ;  and  if  he  is  *compellable  to  [*20] 
complete  his  examination  it  must  be  under  a  new  commis- 
sion, or  before  the  examiner. 

The  defendants,  the  executors,  on  the  5th  of  June,  gave  notice 
of  motion,  that  they  might  be  at  liberty  to  file  interrogatories  in 
the  office  of  the  examiner,  for  the  examination  of  Baker  upon  the 
interrogatories  exhibited  by  them  to  the  acting  commissioner,  in 
a  commission  issued  in  the  cause  for  the  examination  of  wit- 
nesses, which  had  been  lately  executed  and  returned ;  and  also 
that  Baker  might  be  ordered  to  attend  the  examiner,  and  be 
examined  at  his  own  costs,  and  pay  the  costs  of  the  application, 
and  of  the  order  which  the  Court  might  make  thereupon. 

It  is  obvious  that  this  notice  of  motion  asks  more  than  the 
exigencies  of  the  case  require,  in  order  to  give  the  executors  what 
they  have  lost  by  the  refusal  of  Baker  to  answer  the  questions 
put  to  him.  But  the  counsel  for  the  executors  have,  at  the  bar, 
limited  their  application  to  leave  to  examine  Baker  under  a  com- 
mission, or  before  the  examiner  in  London,  as  to  the  4th,  40th, 
and  41st  interrogatories,  and  the  payment  of  the  costs  asked  by 
the  notice  of  motion.  This  was  opposed  on  behalf  of  the  witness 
Baker,  and  I  am  now  to  state  the  conclusion  to  which  I  have 
come. 

The  first  objection  taken  was  preliminary,  namely,  that  Smith 
and  the  plaintiff,  and  other  parties  in  the  cause,  ought  to  have 
been  served  with  notice  of  motion.  This^  which  is  the  only  point 
upon  which  I  have  felt  any  difficulty,  I  will  observe  upon  pre- 
sently. 

Secondly,  upon  the  merits,  it  was  said  the  .witness  was  not 
bound  to  answer.    If  the  objection  of  the  witness  rests 
upon  a  claim  of  privilege,  I  have  no  hesitation  *in  say-     [*21] 
isg  that  objection  must  be  overruled.    I  cannot  find  in 
the  case  a  single  incident  upon  which  privilege  depends ;  and, 
if  privilege  be  excluded,  the  witness  cannot  refuse  to  disclose 

Vol.  VL  8 
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matters,  however  private,  which  passed  between  him  and  another 
person,  only  because  such  matters  were  private.  If  the  objection 
be,  that  the  evidence  is  immaterial,  it  has  been  again  and  again 
decided,  that  the  witness  has  nothing  to  do  with  that 

The  third  objection  was  founded  upon  some  alleged  irregularity 
in  the  subpoena  under  which  the  witness  was  called  upon  to  pro- 
duce the  guarantee.  Without  deciding  upon  the  regularity  or 
irregularity  of  that  proceeding,  I  am  perfectly  satisfied  that  the 
witness,  having  once  come  under  examination,  cannot  refuse  to 
give  evidence  upon  the  ground  assumed.  It  is  imquestionably 
so  at  law,  and  must  be  so  in  equity.  The  irregularity  in  the 
subpoena  might  perhaps  justify  a  witness  in  not  appearing ;  but 
when  he  is  once  in  the  box,  he  must  give  his  evidence  whether 
he  knew  of  the  irregularity  or  not  But  if  his  knowledge  or 
ignorance  of  the  irregularity  be  material,  Baker's  affidavit  shows 
he  returned  to  be  examined  as  to  the  guarantee,  after  Mr.  Smith 
had  told  him  of  the  allied  irregularity. 

The  fourth  objection  was,  that  the  description  of  the  document 
in  question  in  the  subpoena  duces  tecum  was  so  vague  and 
general,  that  it  was  impossible  to  know  what  document  was 
meant :  To  this  a  sufficient  answer  is,  that  the  witness  himself 
did  identify  it  He  gave  a  reason  for  not  producing  it,  and  made 
no  other  objection. 

The  fifth  objection  was,  that  the  interrogatory  did  not  call  upon 
the  witness  to  produce  the  document  I  think  the  fourth 
[*22]  *interrogatory  does  require  him  to  produce  it,  for,  after 
asking  in  Whose  possession  it  is,  it  requires  him  to  set  it 
forth  in  words ;  but,  if  not,  the  subpoena  duces  tecum  dearly 
requires  him  to  produce  it  This  poiat  was  decided  in  Bradshaw 
V.  Bradshaw. 

The  sixth  point  was  this — ^it  was  said  that  in  Bradshaw  v. 
BradshaWj  the  witness  was  required  to  produce  the  document,  in 
order  that  another  witness  might  prove  it ;  whereas,  in  this  case, 
the  witness  was  called  upon  to  produce  it^  for,  as  it  said,  no  ap- 
parent purpose.  The  answer  given  to  this  at  the  bar  is  conclu- 
sive. In  Bradshaw  v.  Bradshaw  one  witness  was  called  on  to 
produce  the  document^  in  order  that  another  might  speak  to  its 
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execution.  Here  the  same  witness,  who  is  called  upon  to  pro- 
duce  the  document,  is  also  called  upon  to  speak  to  it  In  sub- 
stance,  the  answer  to  this  is  thesfme  as  I  gave  to  the  last  preced- 
ing objection. 

The  seventh  objection  was,  that  the  depositions  had  been  al- 
ready used  before  the  Master,  and  that  was  an  objection  to  the 
examination  of  Baker.  This  the  counsel  for  the  executors  were 
instructed  to  deny.  The  only  evidence  to  that  point  is  that  x>f 
Mr.  Smith,  who  says  only,  "  having  laid  before  the  Master  a  copy 
of  all  the  evidence  taken  under  the  commission,  I  proceeded  upon 
both  states  of  facts."  That  Ms  &x  short  of  affirming,  that  the 
Master,  or  any  one  else,  made  use  of  the  evidenca 

The  only  remaining  point  made  is,  that  which  I  have  reserved, 
namely,  whether  it  is  necessary  that  Smith,  (with  reference  to 
whose  daim  the  evidence  has  been  taken,)  the  plaintiff,  and  all 
the  defendants,  except  the  executors,  should  be  served  with 
notice  of  the  motion.  K  the  question  had  arisen  before 
publication,  I  should  *have  had  no  hesitation  upon  the  [*23] 
pointy  for  in  general  the  witness  is  the  only  party  interest- 
ed in  the  motion.  I  cannot  find  any  reported  case,  in  which  any 
one,  except  the  witness,  as  in  this  case,  has  appeared  upon  a  de- 
murrer to  interrogatories,  or  upom  a  motion  for  the  analogous 
purpose  of  determining  whether  the  witness  is  bound  to  produce  a 
document  or  not  It  might  be  convenient,  in  one  special  case, 
that  a  party  should  be  served, — that  is,  where  the  witness,  being 
the  solicitor  of  a  party  in  the  cause,  claims  privilege  on  behalf 
of  his  client  In  Sandford  v.  Bemingi(m,{a)  the  witness  gave  the 
discovery,  instead  of  claiming  the  privilege,  and  a  party  to  the 
cause  moved  to  suppress  the  depoeitions.  But  there  is  no  sudi 
question  in  the  present  case.  The  objection  of  the  witness  in 
&ct  does  not  rest  upon  any  claim  of  privilege,  founded  upon  pro- 
fessional confidence,  and  Hammond  is  not  a  party  to  the  suit 
My  doubts  have  arisen  fixnn  this :  that  the  application  is  unavoid- 
ably made  after  publication.  If  I  were  at  liberty  to  deal  with 
this  particular  case  on  its  merits,  no  difficulty  would  exist    The 

(a)2V€aJuxi.l89. 
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witness  has  clearly  no  right  to  require  service  upon  Smith,  or 
any  party  in  the  cause,  for  his  own  benefit  It  is  only,  as  amicus 
CMiiad,  that  he  can  suggest  to  the  Court  that  those  parties  have 
an  interest  in  the  question  which  entitles  them  in  respect  of  such 
interest  to  be  present.  The  interest  of  all  parties,  except  that 
of  Smith,  is  identical  with  that  of  the  executors,  between  whom 
Ai^d  the  witness  the  contest  is.  The  only  possible  interest  they 
would  have  in  appearing  upon  this  motion,  would  be  to  see  that 
the  executors  do  their  duty.  As  regards  Smith,  it  is  absurd  to 
suppose  that,  in  the  circumstances  of  this  case,  he  need  be  served. 

Smith  is  the  creditor,  whose  claim  is  to  stand  or  &11  by 
[*24]    *the  evidence  taken  imder  the  commission ;  under  his 

advice  the  witness  Baker  refused  to  produce  the  guarantee ; 
and  he  now  instructs  Baker's  counsel  It  is  difficult  to  see  what 
purpose  he  can  propose  to  himself  by  instructing  the  counsel 
who  represents  his  own  client,  Baker,  that  he  (Smith)  ought  to 
be  heard  upon  this  motion.  I  am  bound,  however,  to  decide 
the  case  upon  what  I  suppose  to  be  the  strict  practice  of  the 
Court ;  and  my  opinion  is,  that  the  practice  of  the  Court  does 
not  require  any  but  the  witness  to  be  served.  That  this  is  so 
before  publication,  there  can  be  no  doubt  What  is  the  differ- 
ence, then,  after  publication  in  a  case  like  this?  The  jealousy 
of  the  Court  as  to  allowing  a  second  examination  of  a  witness, 
after  publication,  is  founded  upon  the  danger  of  the  witness  being 
tampered  with.  But  how  can  that  jealousy,  and  the  practice 
founded  upon  it,  apply  to  a  case  where  the  witness  and  the  party 
calling  him  are  hostile  to  one  another — ^andthe  question  between 
them  is,  whether  the  witness  shall  be  forced  to  give  evidence 
which  he  refuses  to  give  ?  To  apply  to  such  a  case  a  rule  found- 
ed on  the  possibility  of  the  witness  being  tampered  with,  would 
be  extravagant ;  and  if  that  danger  be  excluded,  the  case  is  free 
fix>m  difficulty.  The  executors  making  this  application,  are  not 
asking  for  anything  new,  but  only  for  that  to  which  the  previous 
proceedings  give  them  a  right  In  the  Master's  office  it  was  de- 
cided, in  the  presence  of  all  proper  parties,  that  a  commission 
should  issue,  and  that  the  executors  should  have  the  conduct  of 
the  eiLamination  of  witnesses,  and  examine  them  to  such  points  as 
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they  s^hould  be  advisecL  The  executois  have  not  forfeited  or 
lost  the  trust  so  oonmiitted  to  them,  and  they  are  now  carrying 
it  oat  I  do  not  say  that  spedal  circumstances,  evidencing  or 
raising  a  suspicion  of  collusion,  might  not  alter  the  case ; 
but  such  supposition  is  ^excluded  in  this  case.  I  decide  [*25]. 
this  upon  general  principles,  independently  of  the  special 
circumstances  of  the  case,  and  not  without  inquiry  from  the 
<^cei8  of  the  Court  Let  a  new  commission  issue,  and  let  the 
witness  attend  and  produce  the  document,  and  be  examined  on 
the  4:th,  40th,  and  41st  of  l^e  interrogatories  at  his  own  expense, 
and  pay  the  costs  of  such  new  commission,  and  of  executing  it, 
and  the  costs  of  this  motion.  • 


Mr.  BomiOy  and  Mr.  Speed  were  of  counsel  for  the  executors, 
in  support  of  the  motion. 

Mr.  BoU  and  Mr.  Ebnsley^  for  the  witness  Baker. 


The  reporter  has  been  informed  that  the  following  authorities 
were  referred  to  in  the  argument:  Parkhurst  v.  L(nvten,ia) 
Bradshaw  v.  Bradshaw;{b)  and  Carpmael  v.  Potms.{c) 


♦Phillipsou  v.  Gattt.  [*26] 

1848 :  16th  and  Itth  January. 

To  a  suit  bf  one  or  more  cestuis  que  trust  against  trustees,  alleging  that  the  trust 
fund  had  been  invested  on  improper  security,  and  seeking  to  haVe  it  restored,  all 
the  cestuis  que  trust  of  the  fund  must  be  parties ;  and  if  the  ftmd  be  held  in  trust 
for  a  class  of  persons,  there  must,  before  the  cause  is  heard  on  the  question  be- 
tween the  plaintiflb  and  the  trustees,  be  evidence  that  all  the  members  of  the 
class  are  before  the  Court 

A  BILL  by  some  of  the  cestuis  que  trust  of  a  fund  against  the 
trustees,  complaining  of  an  investment  alleged  to  have  been 

(a)2&wa]iiLl94.  (&)  1  Bim  A  MyL  368.  (c)  1  Phil.  68t. 
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made  by  the  latter  upon  inadequate  security.  The  fund  had  been 
settled  upon  a  husband  and  wife  for  their  suooessive  lives,  with 
remainder  to  the  children  of  the  marriage,  and  their  issue,  sub- 
ject to  the  appointment  of  the  husband  and  wife,  and  in  de&ult 
of  appcHutment  to  allthe  children  equally.  The  husband  and 
wife  had  appointed  the  fund  to  their  son  and  daughter  in  equal 
shares,  and  in  the  event  of  either  of  the  appointees  dying  in  theii* 
parents'  lifetime,  leaving  issue,  the  share  of  him  or  her  so  dying 
to  be  equally  divided  among  such  issue;  and  in  case  of  the  death 
of  either  in  their  parents'  lifetime,  without  issue,  the  share  of 
him  or  her  so  dying  to  go  to  the  survivor.  At  the  hearing,  it 
appeared  that  the  son  had  children  who  were  not  parties,  and  the 
cause  stood  over,  wiUi  leave  to  amend. 

The  bill  was  accordingly  amended  by  introducing  other  names, 
averred  to  be  those  of  all  the  children  of  the  son  then  living,  and 
making  such  persons  defendants.  No  further  answer  was  filed 
by  the  original  defendants.  .  In  this  state  the  cause  was  again 
set  down  for  Iiearing. 


Mr.  Walker  and  Mr.  Gfiffard,  for  the  plaintifk 

Mr.  BetheU^  Mr.  Wood,  and  Mr.  Sm/ithj  for  the  trustees,  submit- 
ted that  the  objection  for  want  of  parties  was  not  removed.    The 

persons  introduced  as  defendants  by  amendment  might 
[^7]     indeed  constitute,  as  the  ^bill  alleged,  the  whole  class  of 

grandchildren  of  the  appointors,  but  of  that  there  was 
neither  admission  nor  evidence.  The  trustees  might  have  to  ac- 
count again  to  other  parties,  who  were  not  now  before  the  Court : 
Hawkins  v.  Hawkins.{d) 

Mr.  BomiUt/  and  Mr.  Bosch  appeared  for  several  of  the  defend- 
ants, the  cestuis  que  trust,  including  the  children  who  had  been 
made  parties  by  amendment,  and  did  not  support  the  olgection. 

Mr.  WcJker  submitted,  that  the  cases  where  this  question  arose 

(a)  1  Ban,  643. 
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were  of  two  kinds,  one  where  the  object  of  the  suit  was  the  dis- 
tribution of  the  fond,  and  the  other  where  no  distribution  was 
sought ;  but  the  suit  was  instituted  merely  for  the  protection  of  * 
the  trust  property,  or  to  effect  an  object  plainly  beneficial  to  all 
the  oestujs  que  trust  The  present  case  was  one  of  the  latter 
class.  The  bill  prayed  the  appointment  of  new  trustees ;  but 
this  part  of  the  prayer  the  plaintifib  were  content  to  waive : 
Montagu  v.  NtuxUa,{a)  Kimherly  y.  Tew^ip)  Mdhne  y.  Malone,{e) 


Vick-Chancbllor  : — ^The  plaintiff  is  one  amongst  many 
cestuis  que  trust  interested  in  property,  of  which  the  two  first- 
named  del^dants  are  trustees.  Some  of  the  remaining  cestui 
que  trusts  are  classes  of  persons, — "  children  aud  grandchildren." 
The  object  of  the  suit  is  to  compel  the  trustees  to  replace  a  sum 
of  money  alleged  to  haye  been  lost  by  a  breach  of  trust, 
and  to  remove  the  trustees  ''^and  appoint  new  ones.  No  [*28] 
distribution  or  administration  of  the  trust  fund  nor  any 
declaration  of  right  is  asked. 

As  the  bill  was  originally  framed,  none  of  the  classes  were 
named  as  parties.  The  bill  was  framed  upon  the  principle  that 
it  was  enough  that  some  only  of  the  parties  interested  were  parties 
to  the  suit  The  correctness  of  this  view  was  argued  at  the  hear- 
ing; in  July,  1847,  and  I  decided  against  it  It  may  be  true, 
that,  if  in  such  a  case  the  decision  be  to  the  full  extent  in  the 
plaintiff's  fisivor,  the  absent  cestuis  que  trust  might  not  be  dam- 
nified, unless,  indeed,  by  the  transfer  of  their  fund  to  new  trus- 
tees, in  the  choice  of  whom  they  had  no  voice.  But  it  is  other- 
wise if  the  case  be  decided  against  them,  unless  they  were  held 
not  bound ;  but  as  the  trustees  have  an  interest  in  that,  I  thought 
the  trustees  had  a  right  to  insist  that  the  suit  should  be  so  con- 
stituted that  the  question  of  their  liability  might  be  decided  once 
for  alL  An  order  was  accordingly  made  for  the  cause  to  stand 
over,  with  leave  to  add  parties.  [1] 

(a)  1  BusB.  173.  (6)  4  D.  &  War.  139:  (c)  West's  Appeal  Caaes,  637. 

[1]  See  Brawn  ▼.  Eiekets,  3  John.  Gh.  R.  149 ;  Devoe  ▼.  fbrming,  4  John.  Oh.  R 
149;  HaOdty.  HaOeU,  2  Paige's  Ch.  R.  16;  BaOey  v.  Tnglee,  2  Pfldge's  Gh.  B.  278; 
Brewster  ▼.  Breioatar,  4  SandC  Gh.  B.  22;  Fork  7.  BaOenUne,  6  BlackC  B.  223. 
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The  bill  has  now  been  amended  by  adding  parties  who  are 
said  to  constitute  the  classes  referred  to;  but  no  evidence  has 
been  given  of  the  fact ;  and  the  trustees  have  again  raised  the 
objection. 

It  was  admitted  in  the  argument,  that,  if  the  suit  were  for  dis- 
tribution, it  would  be  necessary  to  prove  that  the  parties  consti- 
tuting the  class  were  before  the  Court ;  but  this,  it  was  said,  was 
not  necessary  for  the  purpose  of  arguing  the  points  of  law  raised 
in  this  case.  In  support  of  this  distinction,  Mahne  v.  Malone 
was  referred  to.  Now,  the  reason  why,  in  case  of  distribution, 
it  is  necessary  that  all  the  parties  should  be  proved 
*or  shown  by  the  Master's  report  to  be  before  the  Court,  [*29] 
is,  that  the  Court  cannot  eflFectually  save  the  rights  of 
the  absentees,  if  any  there  be.  The  distribution  amongst  parties 
not  entitled  to  the  fund  would,  or  might,  injure  the  absentees. 
The  decree  would  indemnify  the  trustees,  and  the  absentees  (if 
any)  who  by  the  distribution  had  lost  the  security  for  their  shares, 
would  have  to  pursue  their  rights  against  the  parties  who  had 
shared  in  the  distribution.  The  same  principle  must  apply  in 
all  other  cases  similarily  circumstanced.  There  is  no  particular 
force  in  the  word  "  distribution."  Where  the  mischief  is  the  same, 
the  rule  must  be  the  same. 

In  Mahne  v.  Mahne  the  observations  of  Lord  Cottenham  are 
very  guarded.  He  says,  that  Lord  Eldon  thought  that  the  uni- 
versal rule,  adopted  by  Sir  John  Leach,  of  referring  it  to  the 
Master,  in  the  first  instance,  to  ascertain  who  were  next  of  kin, 
occasioned  very  considerable  expense,  which  possibly,  at  last, 
might  be  useless;  and,  therefore,  he  observes,  "finding  that  he 
had  a  next  of  kin  before  the  Court  who  was  entitled  to  fill  that 
character,  whether  jointly  with  others  or  not,  he  thought  it  better 
to  decide  the  question  of  law  between  the  parties  than  first  to 
put  them  to  the  expense  of  deciding  who  were  the  next  of  kin, 
which  might  become  useless;  but  in  all  those  cases  there  was 
a  person  filling  the  character  which  he  assumed."(a)  AH  I 
understand  by  that  is,  that  Lord  Eldon  would  sometimes  hear 

(a)  Malow  y.  MaUme^  West's  Appeal  CaseB,  p.  656. 
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the  case  de  bene  esse  in  the  absence  of  parties  who  might  have 
an  interest  in  the  property,  and  be  governed  by  the  view  he  took 
of  the  case  after  having  heard  it  If  his  view  wad  favorable  to 
the  absentees,  probably  no  harm  would  arise  from  this  , 
eoorse ;  but  if  ♦against  them,  he  could  not  give  his  judg-  [♦80] 
ment  in  their  absence.  He  could  not  bind  them,  being 
absent;  and  the  trustees  had  a  right  to  require  the  suit  to  be  so 
constructed  that  the  question  might  be  finally  determined.  The 
same  course  I  have  often  taken,  without  knowing  that  it  wad 
sanctioned  by  Lord  Eldon's  authority.  I  have,  however,  felt 
that  such  a  course  of  proceeding  is  liable  to  the  objection,  that 
the  Court,  by  requiring  the  absent  parties  to  be  brought  before 
it  after  the  argument,  although  its  judgment  may  not  be  formally 
delivered,  has,  in  truth,  prejudged  the  case.  The  Court  has 
formed  its  opinion  of  the  case,  and  then  called  for  the  absent 
parties  to  see  if  they  could  change  it 

In  this  case,  it  is  clear  that  the  point  which  has  been  argued 
for  the  plainti£&  on  the  amended  bill  was  heard  and  decided  at 
the  original  hearing,  from  which  there  has  not  been  any  appeal 


Ex  PABTE  The  Corporation  of  Cambridge,  in  re  The 
Eastern  Counties  Railway  Company. 

1848:  January  30. 

All  the  lands  of  a  Municipal  Corporation  are  held  "upon  the  same  or  the  like  i 
trusts,  or  purposes,"  within  the  sect  69  of  the  Land  Clauses'  Consolidation  Act^ 
(8  &  9  Vict  a  18,)  so  that  money  paid  for  the  compulsory  purchase  of  one  part  of 
the  lands  of  a  Municipal  Corporation  ipay  be  applied  in  the  redemption  of  an  in* 
combranoe  upon  another  part  of  the  lands  of  the  same  Corporation. 

The  act  of  Parliament  empowering  the  Eastern  Counties 
Railway  Company  to  make  their  railway,  provided  that 
the  purchase  money  payable  by  them  in  *re8pect  of  any     [*81] 
lands  taken  from  corporations,  and  other  parties  prevent- 
ed from  treating,  should  be  paid  into  the  Bank^  and  there  lemain 

Vol.  VL  4 
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until  it  should  be  applied  "  in  the  purchase  or  redemption  of  the 
land-tax,  or  the  discbarge  of  anj  debt  or  incumbrance  affecting 
the  land  in  respect  of  which  such  money  shall  have  been  paid, 
or  affecting  other  lands  settled  therewith  to  th6  same  or  the  like 
uses,  trusts,  or  purposes,"(a)  or  until  it  should  be  applied  for  the 
other  purposes  mentioned  in  the  act. 

The  Company,  for  the  purposes  of  the  railway,  took  a  piece 
of  land  belonging  to  the  Corporation  of  Cambridge.  Other 
lands  belonging  to  the  Corporation  had  been  previously  charged, 
by  way  of  mortgage,  with  moneys  borrowed  for  municipal  pur- 
poses. The  petition  prayed,  that  the  money  paid  into  Court  by 
the  Bailway  Company,  in  respect  of  the  land  they  had  taken, 
might  be  applied  towards  the  redemution  of  the  other  lands  of 
the  Corporation. 


Mr.  Hare,  for  the  petition,  referred  to  the  Municipal  Corpora- 
tion Act,  5  &  6  Will.  4,  c  76,  s.  92. 

Mr.  Eeaihfiddf  for  the  Company,  submitted  to  the  Court, 
whether  the  incumbrance  could  be  said  to  come  within  the  de- 
scription mentioned  in  the  act.  It  did  not  affect  the  land  in 
respect  of  which  the  money  was  paid ;  and  the  question  was, 
whether  it  affected  other  lands  settled  therewith  to  the  same  or 
the  like  uses,  trusts,  or  purposes.  The  different  lands  of  the 
Corporation  were,  it  was  probable,  acquired  at  various  times, 
under  divers  titles,  and  originally  devoted  to  divers  objects. 

[♦82]  *The  Vice  Chancellor  considered  the  lands  of  the 
Corporation  to  be  all  settled  and  held  for  the  same  munici- 
pal purposes ;  and  ordered  the  money  to  be  applied  in  redemp- 
tion of  the  mortgaged  lands,  as  sought  by  the  petition. 

(a)  The  provision  is  the  same  as  that  of  the  Land  dausea'  Consolidation  Act»  8 
k  9  Vict  a  18,  &  69. 
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Savage  v.  Lane.* 

1847:  Nov.  23  and  26. 

The  admission  of  an  executor  by  his  answer,  in  a  creditor's  suit,  that  he  had  paid 
certain  legacies  bequeathed  by  the  testator,  is  not  on  adniission  of  assets  entit- 
ling the  plaintiff  to  a  decree  against  the  executor  for  payment  of  his  debt  with- 
out taking  the  account,  when  the  bill  does  not  specifically  charge  the  defendant 
with  having  made  himself  personally  liable,  but  prays  that  an  account  may  be 
taken,  and  the  estate  administered  in  a  due  course  of  administration. 

Whether  such  admission  of  the  payment  of  legacies  by  the  executor  is  a  conclusive 
admission  of  assets  in  any  case,  quaare. 

Where  a  testator,  in  his  lifetime,  conveyed  to  trustees  the  mines  and  minerals  under 
certain  lands  upon  trusts  for  himself  (the  testator)  for  life,  and  alter  his  death 
upon  trust  for  sale,  and  out  of  the  proceeds — first,  to  pay  all  his  debts,  so  as  to 
discbarge  his  real  and  personal  estate  therefrom ;  secondly,  to  apply  3000i  to  the 
purpoaea  of  his  will ;  and,  lastly,  to  divide  the  surplus  among  certain  persons 
therein  named — the  persons  to  whom  the  surplus  is  thus  given  are  proper  parties 
to  a  creditor's  suit  seeking  to  follow  the  real  as  well  as  the  personal  estate  of  the 
testator ;  but  the  Court  may,  in  its  discretion,  make  a  decree  for  administratbn 
in  their  absence. 

A  BILL  by  a  spedaltj  creditor  against  the  executors  and  de- 
visees of  the  testator  for  administration  of  his  personal  estate, 
and  payment  of  the  plainti£F's  debt  .out  of  the  real  estate  devised 
if  the  personal  estate  should  be  insufficient 


Mr.  BomiUy  and  Mr.  Cfrenside  appeared  for  the  plaintiff,  Mr. 
Bichner  for  the  executors  and  some  of  the  devisees,  and  Mr. 
MaUna  for  others  of  the  devisees. 


ViCE-€HANCBLLOit : — This  is  a  bill  by  the  assignee  of  a  bond 
debt  for  payment  out  of  assets,  upon  which  two  points  have 
been  aigued  before  me.  The  first  question  that  has  been 
^raised  is,  whether,  I  am  to  decree  an  account  of  the  [*SS] 
personal  and  real  ^tate  of  the  testator,  which  is  the  relief 
prayed  by  the  bill)  or  whether  I  am  at  once  to  decree  payment 
of  the  plaintiff's  debt  personally  by  the  executor. 

*Seenote,p.  12. 
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The  ground  upon  which  I  am  asked  to  make  the  latter  decree 
is  an  implied  admission  of  assets  by  the  executor,  by  having  paid 
some  legacies  of  the  testator  whilst  the  plaintiff's  debts  remained 
unpaid.  A  passage  &om  the  answer  of  the  executor,  admitting 
that  such  payment  of  legacies  had  been  made,  was  read  by  the 
plaintiff  and  relied  upon  as  sufficient  to  entitle  him  at  once  to  a 
decree  for  payment  of  his  debt,  although  the  answer  suggests  that 
the  legacies  were  paid  under  a  mistake  by  the  executor  as  to  the 
amount  of  the  assets. 

Without  reljdng  upon  this  suggestion  in  the  answer,  I  am  of 
opinion  that  the  plaintiff  is  entitled,  in  this  stage  of  the  cause,  to 
an  account  and  nothing  more.  The  bill  does  not  make  the  point, 
that  the  defendant  has  made  himself  personally  liable  to  pay  the 
plaintiff's  debt  by  admission  of  assets,  or  on  any  other  ground, 
but,  on  the  contrary,  prays  an  account  of  the  testator's  assets  and 
payment  of  the  plaintiff's  debt  in  a  due  course  of  administration. 
Admitting,  for  the  purposes  of  the  argument,  (but  not  fur- 
[*34]     ther,(a)  that  payment  of  a  legacy  *of  5Z.,  whilst  debts 


(a)  POBTLBTHWAUB  t^.  MOUNBBT. 

1842 :  March  11th  and  12th. 

Payment  by  the  execator  of  the  interest  of  a  legacy  to  the  tenant  for  life  under  the 
will  is  not  conclusive  as  an  admission  of  assets  by  the  executor ;  but  such  pay- 
ment may  be  explained  as  having  been  made  by  mistake,  or  for  other  reasons  or 
causes ;  and  in  that  case  the  usual  account  of  assets  may  be  directed  at  the  suit 
of  parties  interested  in  the  estate. 

The  testator  gave  all  his  ft^ehold  and  leasehold  and  other  personal  estate  to  bis 
son,  the  defendant,  John  Mounsey,  absolutely,  but  he  cbaiged  his  personal  estate 
(except  the  leasehold  estate)  with  a  legacy  of  1602.,  which  he  bequeathed  to  the 
plaintiff,  his  daughter,  and  two  other  legacies  of  902.  and  602.  to  the  two  other  de- 
fendants, her  children,  and  he  gave  the  interest  of  the  two  latter  legacies  to  the 
plaintiff  for  her  life,  and  appointed  the  defendant  John  Mounsey,  sole  executor. 
The  testator  died  in  February,  1826,  and  the  defendant,  John  Mounsey  proved  the 
will  in  September,  1826,  and  paid  the  debts  and  iiinefal  and  testamentary  expenses 
of  the  testator ;  he  also  paid  the  plaintiff  her  legacy  of  1502.,  and  until  Pebmaiy, 
1838,  interest  at  ^l  per  cent,  on  the  other  legacies  of  902.  and  602.  The  bill  was 
filed  in  1840,  and  charged,  that  the  payment  of  the  legacy  of  1602  by  the  defendant^ 
John  Mounsey,  after  he  had  proved  the  will,  and  ascertained  the  state  of  the  testa- 
tor's affairs  and  property,  operated  as  an  admission  of  assets  received  by  the  de- 
fendant, exclusive  of  the  leasehold  estate,  sufficient  to  answer  and  pay  all  the 
legacies  bequeathed  by  the  said  will ;  and,  in  particular,  that  the  payment  of  interest 
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remain  unpaid,  may  be  an  admission  of  assets  to  pay  all 

the  testator's  debts,  it  is  obvious  that  *the  circumstances    [^86] 

by  the  defendant  to  the  plaintiff  on  the  l^gadee  of  902.  and  60i.  for  a  period  of 
twelve  years  and  upwards  sinoe  the  death  of  the  testator  was  sufficient  evidence 
that  the  defendant  had  assets  in  his  hands  or  power,  to  answer  and  satisfy  the  said 
last-mentioned  legacies.  And  the  hill  charged,  that,  under  the  circumstances,  the 
defendant  had  admitted  assets,  and  ought  to  he  personally  decreed  to  pay  the  said 
legacies  of  902.  and  602.  respectively,  without  reference  to  the  amount  of  the  per- 
sonal estate  of  the  testator  come  to  his  hands,  or  the  accouitts  relating  thereto.  The 
bill  prayed,  that  the  defendant  might  be  decreed  to  pay  the  said  legacies  accordingly, 
or  if  the  Court  should  bo  of  opinion,  that,  under  the  circumstances,  the  defendant 
had  not  admitted  assets  sufficient  to  pay  the  same,  that  the  usual  aocounts  might 
betaken. 

The  defendant^  by  his  answer,  said,  that  the  personal  estate  of  the  testator  exclu- 
sive of  the  leasehold  estate,  was  not  sufficient  to  pay  the  debts  and  legacies ;  and 
that  he  had  paid  the  legacy,  and  the  interest  on  the  others,  under  mistake,  and  also 
in  ignorance  of  the  true  construction  of  the  will. 

Mr.  CHrdkstaneaiid  Mr.  W.  BudaU,  for  the  plaintiff;  argued  that  the  payments 
made  by  the  defendant  Mounsey  amounted  to  an  admission  of  assets :  Cook  v.  Mar- 
tyny(a)  Corp&raJAon  of  Sow  of  the  Clergy  v.  Swainson^(b)  Bingham  v.  BinghamXc) 
Bordey  v.  Chahner,{i)  Barnard  v.  PumJreU,{e)  Whittle  v.  Henning^(f)  Foster  v.  lbs- 
ter.ig)  Philanthropic  Society  v.  Hobson,(h)  Nicholb  v.  Lee8on,(t)  CUfkm  v.  Cbcfc6wr»,(*) 
Fidceriag  v.  Fichering,(^  Sjpode  v.  SmUh.{m) 

Mr.  Sharpe  and  Mr.  Bolt,  for  the  defendant  Mounsey,  said,  that  the  payments,  at 
the  utmost,  raised  nothing  more  than  a  presumption  of  assets^  which  was  not  con- 
clusive, but  might  be  rebutted  by  proof  of  the  actual  fecta.  It  did  not  amount  to  an 
admission :   Orr  v.  Kaine8f{n)  Toung  v.  WaUer.(o) 

The  Yics-Chanokllor  said,  that  there  might,  no  doubt,  be  a  oase  in  which  an 
executor,  knowing  the  state  of  the  assets,  and  assenting  to  a  legacy,  would  be  bound 
to  pay  it ;  but  it  did  not  appear  to  him  that  this  was  such  a  case.  It  would  be 
difficult  to  hold  that  the  payment  of  one  legacy  would,  of  itself;  bind  the  executor 
to  pay  all  the  legacies  given  by  the  will  Suppose  a  case  in  which  small  legacies 
were  given  to  servants,  and  the  executor  chose  on  his  own  responsibility  to  pay 
those  legacies  at  onoe,  without  reference  to  the  state  of  the  assets,  it  would  be  hard 
to  say  that  he  had  thereby  condusively  bound  himself  to  pay  all  the  legacies  given 
by  the  will  The  Court  allowed  an  executor  who,  from  an  erroneous  conclusion  of 
law  or  fad^  had  paid  parties,  having  claims  upon  the  assets  of  his  testator,  out  of 

(a)2Atk.2,  (6)lVes.75.  *       (c)  1  Ves.  126. 

((2)  2  Ves.  83.  («)  5  MyL  &  Cr.  63.  (f)  2  Beav.  396. 

(g)  2  Bro.  C.  C.  616.  (h)  2  MyL  &  E.  367.  (t)  3  Atk.  573. 

{k)  3  MyL  ft  E.  76.  (2)  2  Beav.  31.  (m)  3  Buss.  611. 

(A)  2  Yes.  I9i.  (o)  9  Yes.  366. 
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under  which  such  payment  was  made  may  be  material. 
[*86]  And,  unless  the  plaintiff  makes  the  *point  bj  his  bill,  in- 
stead of  praying  an  account,  the  defendant  has  no  oppor- 
tunity  of  making  a  case  in  answer  to  the  claim.  I  was  told,  however, 
that  there  were  two  authorities  showing  that  it  was  unnecessary 
that  the  point  should  be  made  by  the  bill —  Woodgate  v.  Field(a)  and 
JRogers  v.  SouUen.{b)  But  in  both  those  cases  the  executor  ad- 
mitted assets^  which  is  equivalent  to  saying,  '  Do  not  go  to  the 
expense  of  an  account,  for  I  admit  that  which  it  is  the  object  of 
the  account  to  establish.'  In  Woodgate  v.  Field,  the  admission 
was  an  admission  in  terms.  In  Sogers  v.  Soutten,  the  defendant 
admitted  the  receipt  of  26002.  personal  estate,  and  stated  the 
amount  of  debts,  which  left  a  balance  more  than  sufficient  to  pay 
the  legacies.  Stopping  there,  the  admission  of  assets  was  com- 
plete. But,  notwithstanding  the  above  fiwts,  the  executor  denied 
assets ;  but  the  meaning  of  that  denial  depended  upon  the  ex- 
planation he  gave  in  his  answer.  The  explanation  was  this, — 
that  the  executor  had  claimed  to  be  entitled  to  the  testator's  real 
estate.  This  claim  was  opposed  by  others ;  and  the  dispute  ended 
by  a  compromise,  according  to  the  terms  of  which  the  executor 

the  order  in  which  they  were  properly  payable,  to  stand  in  the  place  of  the  parties 
whom  he  had  thus  prefeired ;  but  it  did  not  give  to  the  erroneous  payment  the  effect 
of  rendering  the  executor*  liable  to  pay  all  claims  of  equal  degree.  In  Barnard 
v.  Pwmfrttt^  Lord  Cottenham  proceeded  upon  the  issue  which  the  defendant  had 
taken,  that  the  property  connected  with  the  trade, — without  which  the  defendant 
said  tlie  estate  was  insufficient  to  pay  the  legacies, — had  been  given  or  sold  to  him 
by  his  &ther,  the  testator,  in  his  lifetime :  the  defendant  examined  witnesses  to 
prove  that  case.  Lord  Cottenham  said,  that  if  the  &cts  had  been  proved  they  would 
have  been  material,  but  no  importance  could  be  attached  to  the  evidence  which  the 
defendant  had  given ;  and  he  then  proceeded  to  examine  the  other  circumstances ; 
upon  which,  taking  the  principal  case  made  by  the  defendant  to  be  unsupported  by 
evidence,  he  held  that  the  defendant  had  made  himself  liable.  I  do  not  think  I  can, 
upon  this  case  as  it  now  stands,  hold  the  defendant  absolutely  bound  personally  to 
pay  the  legacies. 


The  decree  was  made  for  the  usual  accounts,  without  prejudice  to  any  question 
in  the  cause. 

(a)  2  Hare,  211.  if>)  2  Keen,  698. 
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ms  to  liave  the  real  estate,  he  undertaking  to  pay  the  testator's 
debts,  and  funeral  and  testamentary  expenses,  and  the  adverse 
daunants  were  to  have  the  2500L  personal  estate ;  the  cx}mpromise 
was  carried  out,  and  the  executor  paid  them  the  25002.  accord- 
ingly. The  question,  then,  which  the  Master  of  the  Bolls  had 
to  decide  was,  whether  the  expenditure  by  the  executor 
of  the  personal  estate  (which,  in  fact,  belonged  *to  the  [*37] 
legatees)  for  his  own  private  purposes  discharged  the  exe- 
cutor firom  the  admission  of  assets  he  had  made  in  the  first  in* 
stance.  The  Master  of  the  Bolls  held,  that  it  did  not  discharge 
him ;  in  which  I  entirely  agree.  The  denial  of  assets  was  not,  as 
the  Master  of  the  Bolls  observed,  a  denial  that  he  had  possessed 
assets  sufficient  to  pay  the  legacies,  for  that  he  had  admitted ; 
but  simply  a  denial  that  he  had  them  in  hand  at  the  time  of  filing 
his  answer,  which  he  had  not  only  because  he  had  misapplied 
them,  which,  of  course,  the  Court  upon  a  settled  practice,  could 
not  regard :  OoUis  v.  ChUi8.{a) 

The  plaintiff  is,  upon  this  view  of  the  case,  entitled  to  a  decree 
for  an  account  But  a  preliminary  objection  was  taken  to  such 
a  decree,  upon  the  ground  that  certain  persons  interested  in  parts 
of  the  testator's  property,  under  a  deed  executed  by  the  testator 
in  his  lifetime,  were  necessary  parties.  The  deed  which  is  set  up 
by  the  answers,  and  proved  in  the  cause,  is  dated  the  11th  June, 
1880.  It  is  made  by  the  testator  of  the  first  part ;  the  defendant, 
Thomas  Lane  of  the  second  part ;  and  Thomas  Lane,  Henry 
Bowyer  Lane,  and  Farindon  Lane,  of  the  third  part  By  this 
deed  the  testator  conveyed  the  mines  and  minerals  under  certain 
freehold  and  copyhold  lands  to  Thomas  Lane,  in  fee,  upon  trust 
for  testator  during  his  life,  and  after  his  death  upon  trust  to  sell 
the  same,  and  out  of  the  proceeds — first,  to  pay  and  discharge  all 
the  debts  of  the  testator,  so  as  to  relieve  and  discharge  all  the 
real  and  personal  estate  of  the  testator  fi*om  the  same;  and, 
secondly,  to  pay  SOOOi,  to  be  applied  for  the  purposes  of  the 
testator's  will ;  thirdly,  to  divide  the  surplus  into  three  parts,  and 
pay  it  to  the  persons  therein  mentioned.    It  is  these  last-men- 

(a)  a  an.  366. 
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[*38]  tioned  parties  who,  the  defendants  *contend,  ought  to 
be  parties  to  the  suit.  Thomas  Lane,  the  trustee  under 
the  deed,  is  akeady  a  party  as  an  executor  of  the  testator.  The 
deed  contains  very  complex  provisions  as  to  the  management  of 
the  trust  until  a  sale,  but  these  do  not  affect  the  present  question. 
At  the  time  of  the  argument,  I  stated  my  opinion  generally  upon 
the  law  applicable  to  this  objection.  The  argument  was  after- 
wards addressed  to  that  point ;  and  I  will  re-state  my  opinion 
upon  it. 

The  bill  is  to  be  paid  out  of  assets : — 1st,  the  personal ;  2ndly, 
the  real.  It  is  immaterial  for  thp  present  purpose  whether  the 
interest  which  the  testator  had  in  the  mines  and  minerals  com- 
prised in  the  deed  of  the  11th  of  June,  1880,  was  real  or  personal 
estate.  It  is  sufficient  that  it  be  shown  that  he  had  an  interest  in 
those  mines  and  minerals  which  at  his  death  constituted  part  of 
his  estate,  and  was  applicable  to  the  payment  of  his  debts. 

Now,  nothing  can  be  more  clear  than  this, — that  where  pay- 
ment of  a  debt  is  sought  out  of  the  assets  of  a  deceased  debtor, 
the  creditor  must  bring  before  the  Court  the  persons  who  stand 
in  the  place  of  the  testator  in  respect  of  those  assets, — ^the  personal 
representative  in  respect  of  the  personal  estate;  the  heir,  in 
respect  of  the  real  estate  descended ;  and  the  devisee,  in  respect 
of  devised  estates.  The  assets  cannot  be  reached  or  marshalled 
without  this ;  and  the  only  question  in  this  case  is,  whether  the 
creditor  is  entitled  to  say  he  will  pursue  the  particular  portion 
of  the  assets  which  is  comprised  in  the  deed  of  the  11th  June, 
1880,  only  through  the  testator's  representatives,  or  whether  he 
is  not  compellable  in  the  circumstances  of  this  case  to  pursue  that 
portion  of  the  assets  directly  in  conjunction  with  the  other 
[*89]  assets  of  the  testator.  That  the  mines  and  minerals  *in 
question  are  assets  of  the  testator  cannot  be  disputed. 
Suppose  the  deed  of  the  11th  of  June,  1880,  had  contained  no 
gift  of  the  ultimate  surplus  of  the  proceeds  of  the  mines  and 
minerals  after  paying  the  debts.  In  that  case,  according  to  modern 
decisions  the  whole  would  have  been  a  trust  for  the  testator,  and 
at  his  death  the  mines  and  minerals  would  have  been  part  of  his 
asset&    How,  then,  is  the  case  affected  by  the  circumstance  that 
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the  ultiinate  surplus  is  given  over  to  volunteers?  The  only 
effect  of  that  giit  is,  that  the  testator  cannot  recall  the  interest  so 
given.  The  deed  is  binding  upon  him  quoad  fioc  But  to  the 
extent  of  the  amount  of  the  testator's  debts,  his  interest  in  the 
mines  and  minerals  is  untouched  by  it 

Another  proposition  is  equally  dear, — ^that  the  Court,  in  ad- 
ministering the  assets  of  the  testator,  will  have  regard  to  the  pro- 
visions of  that  deed,  so  as  to  throw  upon  the  mines  and  minerals 
(if  that  be  the  effect  of  the  deed)  the  testator's  debts,  in  exonera- 
tion of  his  devised  and  other  estates.  The  principle  of  marshal- 
ling  may  not,  perhaps,  be  always  just  in  practice  towards  credi- 
tors ;  but  the  principle  is  sound,  and  cannot  be  disputed.  One 
party  has  two  funds  to  resort  to,  and  the  Court  compels  him  to 
resort  to  that  which  will  leave  the  rights  of  others  inter  se  undis- 
turbed. 

But  it  was  said  that  the  plaintiff  did  not  daim  under  the  deed 
of  the  11th  of  June,  1830,  and  therefore  they  might  diisregard 
it  There  is  an  obvious  fallacy  in  this  argument.  A  creditor 
does  not  claim  under  the  executor,  or  heir,  or  devisee :  he  claims 
paramount  to  all.  Yet  if  he  comes  for  payment  of  his  debt  out 
of  assets,  he  is  compelled  to  bring  all  parties  before  the  Court 
who  represent  the  different  portions  of  the  assets,  which  the 
Court,  professing  to  give  the  creditor  his  due,  will 
^marshal  in  favor  pf  pities  claiming  as  volunteers  under  [*40] 
the  testator.  The  plaintiff,  if  bound  to  bring  the  parties 
interested  under  the  deed  of  the  11th  of  June,  1830,  before  the 
Gourt^  is  bound  to  do  so,  not  on  the  ground  that  he  claims  under 
the  deed,  but  because  the  parties  who  do  daim  under  it  are  in- 
terested in  the  course  of  the  administration  of  the  assets. 

The  real  question  is,  could  parties  interested  under  the  deed 
object  to  being  made  parties  to  this  suit? — or,  in  other  words, 
could  trustees  who  have  accepted  this  particular  trust,  and  those 
who  accept  benefits  under  the  deed,  refuse  to  be  parties  to  a  suit 
to  administer  the  assets  of  the  testator,  the  object  of  the  deed 
being,  by  means  of  its  provisions,  to  protect  the  testator's  other 
assets  from  his  debts  ? 

As  the  plaintiff,  however,  has  contended,  and  I  think  with 
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apparent  reason,  that  if  I  should  decide  that  the  persons  interest- 
ed under  the  deed  of  the  11th  of  June,  1830,  are  necessary 
parties  to  the  suit,  the  payment  of  the  testator's  debts  may  be 
greatly  delayed ;  and  as  the  delay,  which  may  possibly  result 
from  my  making  a  decree  which,  for  the  present  at  least,  will 
avoid  that  inconvenience,  will  (if  it  should  occur)  fell  upon  the 
plaintiff,  I  will  endeavor  to  frame  inquiries  which  may  possibly 
enable  the  creditors  to  obtain  payment  of  their  debts  against 
the  absent  parties,  through  the  present  parties  to  the  suit,  with- 
out injury  to  any. 


Thb  tisoal  directions  fix  an  aoooont  of  debts^  fta,  and  of  the  peraonal  eBtate,  Ae, 
and  for  application  thereof  in  a  due  course  of  administration.  Refer  it  to  the  Mas- 
ter, to  inquire  whether  the  testator  died  possessed  of  any  and  what  real  estate ;  and 

let  the  Master  take  an  account  thereof,  and  inquire  whether  the  same  or  any 
[*41]    part  thereof  is  affected  by  any  charge  or  incumbrance ;  *and  in  making  t&e 

last  mentioned  inquiry,  the  Master  is  to  inquire  and  state  what  is  the  state 
of  the  property  comprised  in  the  said  indenture  of  the  11th  day  of  June,  1830, 
and  whether  any  part  of  the  property  subject  to  the  trusts  of  that  indenture  is  now 
available  for  the  payment  of  the  testator's  debts ;  and  if  so,  to  what  amount  And 
if  the  Master  shall  find  that  there  is  such  a  fund,  and  the  same  shall  be  insufficient 
for  the  payment  of  the  testator's  debts,  let  the  Master  inquire  whether  the  trustee 
acting  in  the  trust  of  the  said  indenture  is  willing,  by  sale  or  otherwise  of  the  mines 
and  minerals  under  such  trusts,  to  raise  a  ftmd  sufficient  for  the  payment  of  the  tes- 
tator's debts;  and  if  not,  whether  a  fund  may  be  so  raised  by  sale  of  the  testator's 
interest  in  the  mines  and  minerals,  subject  to  the  trusts  of  the*said  indenture ;  and 
let  the  Master  inquire  whether  the  defendant,  Thomas  Lane,  has  advanced  any  nnd 
what  sums  for  the  benefit  of  the  testator's  estate.  But  these  inquiries  are  to  be 
without  prejudice  to  the  rights  and  interests  of  all  parties  daimmg  under  the  said 
indenture  of  the  11th  of  June,  1830,  and  without  prejudice  to  any  question  in  this 
cause,  or  to  the  question  whether  it  may  not  be  necessary  to  make  parties  to  this 
suit  the  pereonfl  interested  under  the  sakL  indenture  of  the  11th  of  June,  1830. 


CASES  BSr  CHANCERY.  41 


1847.-~0iir]ing  t.  Flight 


CURLINO  V.   FuaHT  * 

1847  :  Kov.  11  and  20;  Dec  20. 

On  a  contract  for  the  fude  of  a  share  in  a  mme  described  as  "  one  192nd  part  or 
half  share  of  the  Tresavean  mine,  in  the  district  of  Gwennap,  in  the  county  of 
ComwaU,"  it  is  not  eufficient  for  the  vendor  to  show  a  title  to  the  specified  share 
of  the  mine  as  between  himself  and  his  co-adventures,  without  showing  some  title 
m  Idmself  and  his  co-adventures  to  the  mine  of  which  he  had  contracted  to  sell  a 
share.    Ab  to  the  title  he  must  show,  quaure. 

The  facts  of  this  case  are  fully  stated  in  the  jadgment 


Mr.  Wood  and  Mr.  TiUotson,  for  the  plaintiffi 
Mr.  BomtUy  and  Mr.  Sogers^  for  the  defendant. 


Vice-Chancellor  : — ^This  is  a  bill  by  a  vendor  for  the  speci- 
fic performance  of  an  agreement  for  the  purchase,  by  the 
defendant,  *of  shares  in  certain  mines  to  which  the     [*42] 
plaintiflF  says  his  testator,  Daniel  Curling,  was  entitled. 

The  bill  alleges,  that,  in  conformity  with  a  custom  well  known 
in  mining  districts,  the  names  of  the  owners  of  shares  in  mines 
are  registered  in  a  book  kept  by  the  managing  adventures  in  the 
mine,  called  the  ^  Cost  Book ;"  that  the  due  and  lawful  entry 
of  the  name  of  any  individual  in  such  cost  book  is  evidence  of 
his  title  to  the  number  of  shares  of  which  he  is  there  stated  to 
be  owner ;  and  that,  in  buying  and  selling  shares  in  mines,  no 
other  evidence  of  the  vendor's  title  is  required  beyond  the  ac- 
knowledgment of  his  title  as  owner  in  the  cost  book ;  and  the  bill 
prayed  a  decree  for  specific  performance  upon  that  princple.  To 
this  bill  the  defendant  demurred ;  but  the  demurrer  was  over- 
ruled.(a)  The  defendant  then  put  in  his  answer;  and  a  motion 
was  made  by  the  plaintiflF  for  a  reference  as  to  title,  upon  the 
ground  that  there  was  no  other  question  in  issue.  It  was  then 
argued,  that  special  directions  should  be  given  as  to  the  mode  of 

*See  note,  p.  12.  («)  See  CurUng  y.  FUgU,  5  Hare,  242. 
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maMng  out  the  title.  There  was  no  suggestion,  that  there  was 
any  equivocation  or  ambiguity  in  the  terms  of  the  agreement  aa 
to  what  the  subject  of  the  contract  was ;  and  it  appeared  to  me 
that  there  was  no  ground  for  making,  and  I  declined  to  make, 
any  such  special  reference. 

By  the  order  made  upon  the  motion,  it  was  referred  to  the 
Master  in  rotation  to  inquire  and  state  whether  a  good  title 
could  be  made  to  the  lots  sold  to  the  defendant  according  to  the 
contract  mentioned  in  the  pleadings ;  and  in  case  the  Master 
should  find  that  a  good  title  could  be  made  to  the  said  lots,  then 
he  was  to  inquire  and  state  at  what  tune  it  was  first  shown  that 

such  good  title  could  be  made. 
[*43]  *It  is  important  to  observe,  that  the  only  question 
which  this  order  leaves  open  is  the  question  of  title ; 
and  upon  this  order  the  parties  proceeded  before  the  Master. 
The  plaintifi^,  by  his  state  of  £EU2ts,  insisted,  as  he  did  in  the  bill, 
that  he  was  not  bound  to  give  any  evidence  of  title  except  the 
cost  book  and  the  assignments  to  Daniel  Curling  the  testator,— 
apparently  entitling  him  to  have  his  name  registered  in  the  cost 
book  as  the  proprietor  of  the  shares  referred  to. 

The  Master  has  made  a  special  report  in  iavor  of  the  titie. 

[His  Honor  stated  the  Master's  Report,  by  which  it  was  found 
that  Daniel  Curling,  the  testator,  was  at  the  time  of  his  death 
possessed  of  certain  shares  in  mining  concerns  or  partnerships ; 
that  he  made  his  will,  and  appointed  the  plaintifi^  executor,  the 
testator's  death  and  proof  of  the  will  by  the  plaintiff;  that  the 
plaintiff  as  such  executor,  proceeded  to  sell  the  shares  of  the 
testator  in  the  said  mining  concerns  or  partnerships ;  and  for  that 
purpose  the  plaintiff  employed  Mr.  Wharton,  an  auctioneer,  and 
he,  by  the  directions  of  the  plaintiff,  prepared  and  circulated 
particulars  and  conditions  of  sale,  and  advertised  the  said  shares 
to  be  sold  by  public  auction  at  the  Auction  Mart,  London,  on 
the  16th  day  of  October,  1844 ;  that,  in  the  said  printed  particu- 
lars, lot  1  was  described  as  one  192nd  part  or  half-share  in  the 
celebrated  Tresavean  mine,  in  the  district  of  Gwennap,  in  the 
county  of  Cornwall ;  lot  7  was  described  as  one  274th  part  or 
share  in  Wheal  Jewell  copper  mine,  in  Gwennap  ;  lot  8  was  de- 
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scribed  as  one  274th  share  in  ditto ;  lot  10  was  described  as  three- 
fourth  parts  of  a  94th  part  or  share  in  East  Wheal  Croftj  mine, 
in  Camborne  district;  lot  18  was  described  as  one  200th  share  in 
Bottalack  tin  and  copper  mines,  near  Iiand's<>end  lot  24 
*was  described  as  one.  100th  part  or  share  in  the  Gogman  [*44] 
lead  mine,  Webh,  in  the  district  near  Aberystwith ;  lot 
25  was  described  as  one  100th  share  ditto ;  and  lot  81  was  de* 
scribed  as  five  1000th  parts  or  shares  in  Straj  Park  and  Camborne 
Vean  copper  mines;  that  the  said  printed  conditions  were, — 1. 
The  highest  bidder  to  be  the  purchaser :  2.  No  person  to  ad- 
vance less  than  6L  per  cent:  8.  The  purchasers  to  paj  imme- 
diatelj  201  per  cent  on  the  purchase  money,  and  sign  an  agree- 
ment for  payment  of  the  remainder  on  or  before  the  80th  then 
instant;  but  i^  from  any  cause  whatever,  the  purchases  should 
not  be  completed,  the  purchaser  should  pay  interest  on  the 
balance  of  the  purchase  money,  at  the  rate  of  51  per  cent,  per 
annum,  until  tiie  purchase  should  be  completed,  without  prejudice 
to  the  last  condition :  4.  That  the  vendors  would  make  proper 
transfers  or  assignments  on  stamps  upon  receiving  the  remainder 
of  the  purchase  money  agreeably  to  the  third  condition ;  such 
stamped  assignments  or  transfers  were  required  to  be  prepared 
by  and  at  the  expense  of  the  respective  purchasers,  who  should 
be  entitled  to  all  dividends  which  should  be  declared  from  and 
after  the  day  of  sale :  5.  I^  through  any  ipistake,  the  lots  should 
be  improperly  described,  or  any  error  or  mis-statements  should 
be  inserted  in  the  particular,  such  error  or  mis-statements  should 
not  vitiate  the  sale ;  but  a  proportionate  compensation  to  be  paid 
or  returned  either  way,  to  be  settled  by  the  auctioneer  or  some 
person  to  be  agreed  upon  by  the  vendor  and  purchaser ; — that 
the  shares  were  accordingly  put  up  for  sale,  when  the  defendant, 
Thomas  Flight,  became  the  purchaser  of  the  said  eight  lots  at 
the  respective  sums  mentioned,  amounting  altogether  to  1604il 
10&,  and  paid  a  deposit  of  300^  The  report  then  set  forth  the 
requisitions  as  to  title  and  the  answers  contained  in  the  corres- 
pondence which  preceded  the  suit ;  and  the  Master  found 
that  the  mines  *were  acquired  and  managed  as  trading  [*45] 
oonems;  that  they  were  conducted  on  the  '^cost-book 
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principle,"  the  names  of  proprietors  and  numbejs  of  shares  being 
entered  in  the  cost  book,  and  the  profits  divided  accordingly ; 
that  such  entries  had  been  commonly  treated  as  evidence  of  the 
title  of  the  shareholders  to  their  shares ;  that,  upon  purchasers  or 
transfers,  it  is  the  custom  to  enter  the  name  of  the  purchaser  or 
transferree  in  the  cost  book,  in  the  place  of  the  vendor  or  trans- 
figrror,  when  the  title  of  the  purchase  or  transferree  was  consider- 
ed to  be  complete ;  that  the  defendant  had  been  furnished  with 
extracts  of  the  books  of  the  pursers  of  the  mines,  and  from  the 
cost  books,  certifying  the  rights  and  interests  of  the  testator,  and 
that  his  name  stood  registered  as  the  proprietor  of  the  shares 
comprised  in  the  contract  And  the  Master  reported,  that  the 
plaintiff  submitted  before  him  that  a  good  title  could  be  made 
to  the  said  lots  so  sold  to  the  said  defendants  according  to  the 
contract,  and  that  it  was  shown  that  such  good  title  could  be  made 
in  the  month  of  May,  1845,  and  before  the  institution  of  the  suit ; 
and  the  defendant  contended  before  him,  that  a  good  title  had  not 
been  shown  to  the  said  lots  according  to  the  contract ;  and  he 
did  not  find  that  the  suj£ciency  of  such  title  was  doubted  or  dis- 
puted if  legally  and  fully  verified  and  proved,  but  the  defendant 
contended  that  that  was  not  done,  and  could  not  be  done  without 
the  documents  referred  to  in  proof  thereof,  or  some  of  them,  were 
produced  and  abstracted  for  the  purchaser,  and  left  with  him  to 
noanifest  his  title,  as  usually  done  in  the  sale  and  transfer  of  other 
hereditaments,  which  the  vendors,  in  the  case  of  property  of  th^ 
kind  in  question,  denied  to  be  usual  or  necessary,  and  declined 
to  fiimish  upon  the  grounds  and  reasons  mentioned  in  their  said 
state  of  &cts,  which  grounds  and  reasons  he  submitted  to  the 

Court :  and  whether  thereupon  the  defendant  could  or 
[*46]      *could  not  refuse  to  complete  his  purchase  ;  but  he  was 

of  opinion  that  the  several  certificates  and  other  docu- 
ments stated  in  the  said  state  of  facts  of  the  plaintiff  fully  showed 
that  a  good  title  could  be  made  to  the  lots  in  question,  and  each 
of  them ;  and  he  submitted  that  such  good  title  was  first  shown 
in  the  month  of  May,  1845.] 

To  this  report  several  exceptions  were  taken ;  the  substance 
of  which  was,  that  the  Master's  finding  was  erroneous,  and  that 
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he  ought  to  have  found  that  a  good  title  had  not  been  shown, 
aooording  to  the  contract. 

The  question  thus  raised  is  one  of  considerable  importance. 
The  evidence  (I  state  this,  of  course,  without  prejudice  to  any 
point  which  may  hereafter  arise  upon  it)  appears  to  me  to  show, 
that,  as  between  the  different  adventurers  in  the  mine,  all  of 
whose  names  are,  or  ought  to  be,  registered  in  the  cost  book,  the 
entry  of  a  name  is  evidence,  and,  prima,  fade^  sufficient  evidence, 
of  the  right  of  the  party  whoee  name  is  so  entered  to  share  in 
the  profits  of  the  adventure.  But,  as  between  the  body  of 
adventurers  on  the  one  side,  and  strangers  who  may  possibly 
claim  adversely  to  the  adventurers  on  the  other,  the  cost  book  is 
not  evidence  for  any  purpose.  The  question  therefore  which  the 
exceptions  raise  is,  whether  the  purchaser,  in  the  present  case,  is 
bound  to  accept  a  title  that  at  the  utmost  shows  only  his  rights 
to  certain  shares,  as  between  himself  and  the  present  possessors 
of  and  adventurers  in  the  mines,  but  leaves  untouched  the  ques- 
tion, whether  he  and  those  possessors  and  adventurers  have  any 
title  to  the  mine,  of  which  the  plaintiff  has  contracted  to  sell 
certain  sharea 

It  was  with  reference  to  this  question  that  I  referred 
*to  the  terms  of  the  agreement  If  the  terms  of  the  [*47] 
agreement  import  that  the  vendor  is  merely  to  retire  ik>m 
the  adventure,  and  give  the  purchaser  the  place  which  he  occupied 
there,  and  in  the  cost  book,  as  the  holder  of  shares  between  him- 
self and  the  other  shareholders,  with  or  without  title  as  against 
third  persons,  that  may  possibly  entitle  the  plaintiff  to  what  he 
asks  by  this  bill.  But  if  the  contract  be  not  so  limited, — ^if  ac- 
cording to  its  true  import  the  vendor  agrees  to  sell  shares  in  a 
mine, — ^I  cannot  understand  upon  what  principle  he  can  ask  me 
to  decide  that  he  is  not  boxmd  to  tell  the  purchaser  what  his  in- 
terest is  in  the  mines,  shares  of  which  he  has  contracted  to  sell. 
The  argument  has  been  carried,  and  must  be  carried  to  this 
length, — ^that  the  purchaser  has  no  right  to  inquire  whether  the 
interest  of  the  joint  adventurers  in  the  mines  is  freehold  or  lease- 
hold, or  whether  they  work  by  licence  or  by  trespass  only,— or 
what  (if  any)is  the  title  they  have  acquired  by  trespass.    If  the 
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vendor  ];uui  stated,  in  the  particulars  of  sale,  that  he  had  by  pur- 
chase from  former  co-adventurers  acquired  a  title  to  all  the  shares 
in  the  mine,  and  had  offered  all,*— that  is,  the  mine  itself,— ^for 
sale,  I  cannot  think  that  the  Court  would  admit  the  proposition, 
that  the  vendor  had  nothing  to  do,  upon  the  question  of  title,  but 
to  show  his  own  name  lawfully,  as  against  all  former  shareholders, 
inserted  in  the  cost  book  as  sole  owner  of  the  mine.  If  the 
argument  of  the  vendor  be  well  founded,  the  purchaser  paying 
his  money  to-day  might  be  evicted  to-morrow,  without  having 
cause  of  complaint  that  he  had  not  got  all  to  which  his  ^ntract 
entitled  him.  I  do  not  say  that  such  a  contract  might  not  be 
made, — ^but  I  think  that  is  not  the  contract  made  in  this  case. 
I  think  the  subject  of  the  contract  was  shares  in  mines ;  not  such 

interest  (if  any)  as  plaintiff  might  have ;  and  that  being, 
[*48]     in  my  opinion,  *the  construction  of  the  contract,  the 

question  properly  arises  upon  the  exceptions. 
It  was  said,  however,  that  inconvenient  consequences  (to  which 
Mr.  Wood^s  argument  was  pointed)  leading  to  an  absurdity  will 
follow  from  this  decision.  It  was  said,  that  if  the  Court  once 
holds  that  the  cost  book  is  not  conclusive  upon  the  question  of 
title,  it  does  in  effect  decide  that  the  vendor  of  a  share  in  a  trading 
partnership  is  bound  to  make  out  a  marketable  title  to  every 
article  constituting  the  partnership  stock  in  trade ;  and  to  show 
the  absurdity  of  su6h  a  conclusion,  the  case  was  suggested  of  a 
partner  in  a  brewery,  with  the  consent  of  his  partners,  retiring 
from  the  concern,  and  selling  his  share  {eo  nomine)  to  a  third  per^ 
son ;  and  it  was  asked  whether,  in  that  case,  the  purchaser  could 
require  that  a  marketable  title  should  be  shown  to  every  part  of 
the  partnership  of  premises,  and  to  every  public  house  which  the 
concern  might  hold  as  part  of  its  stock.  *  I  certainly  do  not  meaa 
to  decide  any  such  point.  The  title  which  a  purchaser  is  entitled 
to  require  may  vary  with  the  subject  matter  and  terms  of  the 
contract.  The  partners  in  a  brewery  might  well  agree  amongst 
themselves  to  purchase  as  part  of  their  stock,  at  a  price  properly 
regulated,  a  property  the  title  to  which  was  known  not  to  be 
marketable,  or  to  acquire  such  a  property  in  satisfaction  of  a  bad 
debt  or  otherwise ;  and  it  might  well  be  that  a  purchaser  of  the 
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share  of  a  retiring  partner,  eo  nomine^  might,  in  the  absence  of 
special  dreumstanoes,  be  bound  to  take  such  title  as  his  vendor 
had  Bat  that,  if  admitted,  would  not  excuse  the  vendor  from 
showing  (beyond  the  question  of  his  own  right  to  a  given  share 
in  the  concern)  what^  in  fi^^t,  the  title  of  the  partnership  was  to 
the  a^regate  concern,  nor,  perhaps,  to  particular  property  so 
acquired.  Suppose  the  partnership  to  have  no  title, 
♦would  the  purchaser  be  compelled  to  complete  his  con-  [*49] 
tract?  This,  it  was  admitted,  he  could  not  be  bound  to 
do.  But  if  the  vendor,  who  alone  can  know  what  the  title  is,  is 
not  bound  to  show  it,  how  is  the  purehaser  to  know  that  he  gets 
what  he  is  entitied  to  ?  I  do  not  now  decide  the  extent  to  which 
the  purchaser  buying  a  share  in  a  working  mine  can  compel  the 
vendor  lb  go  in  making  out  a  marketable  title.  All  that  I  decide 
is,  that  the  vendor  cannot  simply  refuse  to  give  any  account 
whatever  of  the  right  of  himself  and  his  co-adventurers  to  the 
mine,  shares  in  which  he  has  contracted  to  selL  I  decide  nothing 
more. 


The  arguments  of  Mr.  Wood  and  Mr.  TObtam^  on  behalf  of 
the  plaintiff  against  the  exceptions  were,  that  what  the  plaintiff 
had  contracted  to  sell  was  not  an  interest  in  land,  but  a  share  in 
an  adventure, — ^that  it  was  not  practically  treated  by  tlie  owners 
and  dealers  in  such  property  as  anything  more  than  a  share  in  a 
partnership,  there  was  no  doubt ;  l^t  it  was  not  in  law  consider- 
ed an  interest  in  land  was  shown  by  many  authorities.  In  Pido- 
ering  v.  AppWyy^ia)  as  to  shares  in  the  copper  miners'  company; 
FoTBter  V.  HakyQi)  as  to  colliery  shares ;  Bligh  v.  Brent^(c)  water- 
works' shares ;  Bradky  v.  Holdsworih^^d)  railway  shares ;  Thomp- 
9on  V.  Thcmpsovkf^i)  gas-works  shares ;  and  in  support  of  the  same 
point  they  also  cited  March  v.  The  Attorney  Qeneral^{f)  JShq>herd 
V.  Xea(ky,{g)  and  Jones  v.  Flmty(h)  If  Uie  subject  of  the  con- 
tract had   been  a  share  of  a  trade  or  business  carried  on 


(a)  1  Ck>m.  Bep.  364.  (6)  6  Yes.  30a  (c)  2  Y.  ft  CoU.  268. 

((^aiLftW.  422.  (e)lGo]L38I.  (/)  6  Bear.  433. 

(9)  1  Cr.,  M.  ft  Bos.  117.  (h)  10  Ad.  ft  BE  763. 

Vol.  VI.  6  ' 
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[*50]  in  Fleet-street,  *as,  for  example,  in  the  Law  Life  Asaur- 
anoe  Society,  the  contract  would  not  throw  on  the  vendor 
the  necessity  of  showing  the  title  of  the  company  to  the  house  in 
which  the  business  was  carried  on.  It  might  be  said  that  the 
particular  house  in  that  case  was  not  essential  to  the  business, — 
it  might  be  carried  on  elsewhere ;  but  that  was  not  the  distinction. 
It  would  be  the  same  in  the  case  of  a  dock  company.  Suppose 
the  contract  had  been  for  the  sale  of  shares  in  the  St.  Katharine 
or  the  Southampton  docks,  the  vendor  could  not  be  required  to 
show  how  the  company  had  become  possessed  of  the  site  of 
their  docks,  or  what  was  the  duration  of  their  title ;  this  exemp- 
tion did  not  depend  upon  the  act  of  Parliament  for  constructing 
such  works, — ^for  those  acts  were  not  public  general  acts,  which 
all  were  bound  to  know,  but  ^ere  local  only.  In  the  coal  dis- 
tricts, several  railways  had  been  made  entirely  by  contract  with 
the  land  owners,  without  any  act  of  Parliament ;  if  the  contract 
had  been  for  shares  in  a  railway  so  constructed,  could  it  be  said 
that  the  vendor  must  show  a  valid  title  to  every  parcel  of  land 
over  which  it  passed? — and  yet  a  failure  of  a  title  in  any  part 
might  interrupt  the  whole  progress  of  the  railway.  The  same 
might  be  said  of  an  interest  in  a  brewery.  The  question  in  all 
cases  was,  what  to  common  intent  was  the  subject  of  the  contract 
The  exigencies  of  commerce  had,  in  this  country,  rendered  pro- 
perty transferable  in  a  form  not  contemplated  by  the  earlier  law, 
and  the  courts  of  justice  had  always  taken  notice  of  and  given 
validity  to  such  contracts,  according  to  the  course  of  mercantile 
dealings. 
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*FiTCH  VS.  Webeb.  [*51] 

184*7 :  Dec.  4tb,  6th,  and  11th. 

A^  who  was  by  birth  an  Englishman,  emigrated  to  the  United  States  of  Amei<ca 
after  the  recognition  of  their  independence  by  the  Treaty  of  1*783,  and  took  the 
oaths  of  obedience  to  the  American  Grovemment,  and  of  abjuration  of  all  other 
allegiance, — married  an  American  woman,  and  had  a  son  of  that  marriage  (B.) 
bom  in  the  United  States.  B.  had  a  son  (C.,)  who  was  also  bom  in  America,  out 
of  the  Queen's  dominions : — HM^  that  0.  was  capable  of  inheriting  real  estate  as 
a  British  subject  within  the  statutes  13  Qeo.  3,  c.  21,  and  4  Geo.  2,  c.  21. 

The  abjuration  by  a  British  subject  of  his  allegiance  to  the  Grown,  and  his  promise 
of  obedience  to  a  foreign  state,  although  it  might  have  rendered  him  liable,  under 
the  statute  3  James  1,  c.  4,  ss.  22,  23,  to  the  penalty  of  high  treason,  does  not 
therefore  disqualify  the  children  of  such  British  subject  from  inheriting,  ip  the 
absence  of  any  attainder  of  such  British  subject  by  judgment,  outlawry  or  othei> 
wise. 

The  exclusion  from  the  benefits  of  the  statute  4  Geo.  2,  c.  21,  s.  2,  of  the  children 
of  &therB  who  at  the  time  of  their  birth,  were  liable  to  the  penalties  of  high 
treason  or  felony  in  case  of  the  returning  into  this  kingdom  or  Ireland  without 
the  royal  license,  is  not  to  be  constmcd  as  requiring  the  Court  to  determine  inci- 
denUlly,  and  ui  the  absence  of  the  party  charged,  that  he  has  been  guUty  of 
treason  or  felony ;  but  the  exclusion  must  be  construed  as  restricted  to  that  class 
of  offences  in  which  tiie  penalty  is  annexed  to  the  fact  of  returning  without 
license. 

Tlie  priyOeges  which  the  statutes  4  Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  confer  are 
the  privileges  of  the  children,  and  not  of  the  &ther;  and,  therefore,  acts  intended 
by  a  British  bom  subject  to  have  the  effect  of  acts  of  abandonment  or  abjuration 
of  his  rights  in  that  character  do  not  deprive  his  children  of  the  benefit  of  the 
statutes  of  the  4  Geo.  2.  c.  21,  and  13  Gko.  3,  c.  21,  unless  such  acts  bring  them 
within  the  disqualifying  provisions  of  those  statutes. 

A  person  claiming  the  benefit  of  the  statute  13  Geo.  3,  c.  21,  does  not  lose  that 
benefit  only  because  he  does  not  conform  or  qualify  in  the  manner  prescribed  by 
sect  3  of  that  statute,  within  five  years  fix>m  the  accraer  of  his  right  or  interest 

The  decree  made  at  the  bearing  of  this  cause  in  1841,  directed 
the  Master  to  inquire  who  was  or  were  the  heir-at-law  or  co-heirs- 
at-law  of  the  testatrix,  Anne  Taylor,  living  at  her  death,  with 
liberty  to  state  special  circumstances  relating  thereto. 

The  Master  reported,  that  several  claims  to  be  the  heir  or  co- 
heirs had  been  made  before  him : — Ist,  that  of  the  defendant, 
William  Willock,  who  claimed  to  be  heirat-law ;  2nd,  that  of 
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the  plaintiff  James  Taylor  Willock,  who  claimed  to  be  heir-atr 
law  in  the  event  of  the  defendant,  William  Willock,  £Eiiling  to 
establish  his  said  claim ;  3rd,  that  of  all  the  plaintiflfw,  (namely, 
Catherine  Fitch,  James  Taylor  Willock,  Emmeline  Willock,  and 
Julia  Caroline  Willock,)  who  claimed  to  be  deemed  and  considered 
co-heirs  in  the  event  aforesaid ;  and,  4th,  that  of  the  defendants, 
Thomas  Dobbs  Butler  and  Fanny  Eglinton,  who  claimed  to  be 
such  co-heir& 

The  Master  stated  the  pedigree,  which,  so  fiur  as  relates  to  the 
several  parties  claiming  to  be  heirs  or  co-heirs  of  Anne  Taylor, 
is  represented  in  the  following  table : — 
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[*58]  *The  Master  by  his  report,  found,  that  the  defendant, 
William  Willock,  was  the  heir-at-law  of  the  testatrix, 
Anne  Taylor,  living  at  her  death.  And  he  found  that  a  state- 
ment had  been  laid  before  him  on  behalf  of  the  defendants, 
Thomas  Dobbs  Butler  and  Fanny  Eglinton,  in  respect  of  the 
claim  of  the.  defendant^  William  Willock,  as  heir-at-law  of  the 
testatrix,  wherein  it  was  alleged  that  Thomas  Willock,  the  grand- 
&ther  of  the  defendant,  William  Willock,  the  claimant,  did  in  or 
about  the  year  1784,  quit  England,  and  emigrate  to  the  United 
States  of  America ;  that  he  made  his  domicile  in  Norfolk  county, 
in  the  state  of  Virginia,  in  the  said  United  States,  and  did  not 
retain  a  domicile  in  this  country ;  that  he  married  a  native  of 
Norfolk  county,  and  did  all  necessary  acts  whereby  to  become 
naturalized  as  a  citizen  of  the  United  States,  and  that  he  did 
accordingly  become  naturalized ;  that  William  Willock,  one  of 
the  children  of  the  said  Thomas  Willock,  was  bom  in  Norfolk 
county  aforesaid,  and  that  the  said  defendant,  William  Willock, 
the  claimant,  was  born  in  the  island  of  Cuba ;  and  it  was  by  such 
statement  submitted  to  him,  that,  under  the  circumstances  afore- 
said, the  said  Thomas  Willock  ceased  to  be  a  subject  of  the  crown 
of  Great  Britain,  and  was  not  a  subject  of  that  crown  at  the  time 
of  the  birth  of  any  or  either  of  his  children,  and  that  such  child- 
ren were  not  and  are  not  children  of  a  natural-bom  subject  of 
Great  Britain  within  the  intent  and  meaning  of  the  acts  of  Parlia- 
ment in  that  case  made  and  provided,  and  are,  therefore,  aliens, 
and  incapable  of  inheriting  real  property  in  the  kingdom  of 
Great  Britain. 

The  Master  also  reported,  that  a  statement  had  been  laid  before 
him,  on  the  behalf  of  the  defendant,  William  Willock,  in  respect 
of  his  claim  as  heir-at-law  of  the  said  testatrix,  whereby 
[*54]  it  was  stated,  that,  in  *pursuance  of  the  provisions  of  an 
act  of  Parliament,  made  in  the  13  Greo.-  3,  (c.  21,)  the  said 
defendant,  William  Willock,  some  time  in  the  year  1846,  left 
New  York,  in  the  United  States  of  America,  where  he  was  pre- 
viously residing,  for  the  purpose  of  removing  to  the  kingdom  of 
Great  Britain,  and  that  he  arrived  in  England  in  the  month  of 
June,  1846,  and  had  continued  to  inhabit  and  reside  there  up  to 


CASES  m  CHANCERY.  54 

1847.— Fitch  Y.  Weber. 

the  present  time ;  that^  on  the  8th  day  of  November,  1846,  he 
received  the  Sacrament  of  the  Loin's  Supper  according  to  the 
usage  of  the  Church  of  England,  and,  on  the  21st  day  of  No- 
vember, 1846,  took  and  subscribed  the  oaths,  and  made,  repeated, 
and  subscribed  the  declaration  required  by  the  provisions  of  an 
act  of  Parliament  made  in  the  first  year  of  G^.  1,  (c.  13 ;)  and 
that,  at  the  time,  and  place  of  taking  and  subscribing  the  said 
oaths,  and  of  making,  repeating,  and  subscribing  the  said  declara- 
tion, he  produced  -a  certificate  signed  and  attested,  as  by  the  pro- 
visions of  the  last-mentioned  act  are  required,  of  his  having  re- 
ceived the  Sacrament*  of  the  Lord's  Supper  as  aforesaid.  And 
the  Master  stated  the  evidence  submitted  in  support  of  the  said 
statements. 

The  defendants,  Thomas  Dobbs  Butler  and  Fanny  Eglinton, 
who  claimed  to  be  co-heirs  of  the  testatrix  through  her  sisters 
Elizabeth  and  Alice,  and  the  plaintiff  James  Taylor  Willock,  the 
second  son  of  Thomas  Willock,  severally  excepted  to  the  report. 


Mr.  BoU  and  Mr.  BoundeU  Palmer  appeared  in  support  of  the 
exceptions  of  Thomas  Dobbs  Butler  and  Fanny  Eglinton ;  Mr. 
Walker  and  Mr.  Hardy  for  the  exceptions  of  James  Taylor  Wil- 
lock ;  and  Mr.  Wood  and  Mr.  Rogers  for  William  Willock,  in 
support  of  the  Master's  report 

*The  arguments  in  support  of  the  exceptions,  so  &r  as  [*55] 
the  reporter  has  been  able  to  collect  them,  were  these : — 
The  father  of  the  claimant,  found  by  the  Master  to  be  the  heir-at- 
law,  and  the  claimant  himself,  were  both  born  in  a  foreign 
country.  The  &ther  lived  and  died  there,  and  the  claimant,  up 
to  a  very  recent  period,  has  always  lived  there.  The  Court  has  to 
apply  the  law  of  alienage  to  this  state  'of  things.  The  common 
law  may  be  taken  to  be  expressed  by  Littleton,  s.  198, — "an 
alien,  which  is  bom  out  of  the  legeance  of  our  soveraigne  lord 
the  king."  This  being  the  principle,  and  the  claimant  (as  well 
as  his  father)  having  been  bom  out  of  the  King's  allegiance,  it 
lies  upon  the  claimant  to  show  some  statute  by  which  he  is  re- 
lieved firom  the  effect  of  his  alien  character.    The  first  statute  on 
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the  subject  is  the  25  Edw.  8,  stat.  2,  which  prevents  mere  birth 
out  of  the  Eang's  allegiance  fix)m  depriving  a  child  of  his  benefits 
as  an  English  subject  where  both  the  Either  and  mother,  at  the 
time  of  the  child's  birth,  were  of  the  fisuth  and  allegiioce  of  the 
King,  the  mother  not  being  abroad  against  her  husband's  will. 
This  statute  does  not  assist  the  claimant.  Neither  his  mother  nor 
his  grandmother  were  subjects  of  the  Bang.  The  next  statute 
(7  Anne^  c.  5)  was  made  for  the  naturalization  of  foreign  Protest- 
ants ;  but  the  same  statute  (sect.  3)  gives  to  the  children  of  all 
natural-bom  subjects,  bom  out  of  the  Queen's  allegiance,  the  rights 
of  natural-bom  subjects  of  this  kingdom.  The  other  parts  of  this 
statute  were  repealed  bj  the  statute  10  Anne,  c.  6 ;  and  the  3rd 
section  >of  the  statute  7  Anne,  c.  6,  was  explained  and  qualified 
by  the  statute  4  Geo.  2,  c.  1.  By  that  act  aU  children  bom  or 
to  be  bom  out  of  the  King's  allegiance,  whose  fathers  were  or 
should  be  natural-bom  subjects  of  the  Crown  of  England  at  the 
time  of  the  birth  of  such  children,  were  declared  to  be  natural- 
bom  subjects  of  the  Crown ;  but  this  was  accompanied 
[*56]  with  the  proviso,  that  the  benefit  *of  the  statute  should 
not  extend  to  children  to  be  bom  out  of  the  King's  alle- 
giance whose  fiithers,  at  the  time  of  the  birth  of  such  children, 
should  be  attainted  of  high  treason,  or  be  liable  to  the  penalties 
of  high  treason  or  felony  in  case  of  their  returning  into  this  king- 
dom, without  licence  fi'om  the  Crown,  or  whose  fethers  should  be 
in  the  actual  service  of  a  foreign  state  at  the  time  of  the  birth  in 
enmity  with  the  Crown  of  England,  all  such  children  being  left 
to  the  effect  of  the  common  law.  The  benefits  of  the  statute  of 
Geo.  2  were  extended  by  the  statute  13  Geo.  8,  c.  21,  to  all  per- 
sons bom  or  to  be  bom  out  of  the  King's  allegiance  whose  fethers 
were,  or  should  be,  under  the  statute  4  Geo.  2,  c.  21,  declared  to 
be  natural-bom  subjects  6f  the  British  Crown,  and  all  such  per- 
sons were  thereby  declared  to  be  natural-bom  subjects  as  if  they 
had  been  bom  in  this  kingdom.  It  followed,  first,  that,  upon 
these  statutes,  and  the  principle  of  the  common  law,  those  who 
claimed  the  benefit  of  the  provisions  in  favor  of  persons  bom 
abroad  ought  to  show  that  they  had,  at  least,  accepted  the  benefit ; 
while,  in  this  case,  on  the  contrary,  all  the  acts  of  Thomas  Wil- 
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lock,  the  person  in  favor  of  whom  the  character  of  a  natural-bom 
subject  was  claimed,  (in  order  to  admit  the  daim  of  his  descend- 
ants,) manifested  an  intention  to  abandon  and  repudiate  the.  ad- 
vantages which  the  statute'  o£fered  him.  Thomas  Willock  took 
the  oath  of  allegiance  to  the  Government  of  the  United  States, 
and  thereby  expressly  renounced  and  abjured  his  allegiance  to 
the  Crown  of  Great  Britaia!«  He  did  every  act  necessary  to  con- 
stitute him  an  American. citizen :  he  married  a  native  and  sub- 
ject  of  that  foreign  state ;  he  held  civil  offices,  and  served  in  the 
militia  of  that  country ;  he  was  domiciled  there  during  the  war 
with  England  in  1813,  and  he  died  there.  It  was  impossible  to 
imagine  a  more  perfect  abandonment  of  the  privileges  of  a 
British  subject.  .  Nor  could  it  be  reasonably  contended, 
*that  a  statute  passed  iQ  this  country  could  have  the  effect  [*67] 
of  rendering  his  children,  who  were  bom  in  a  foreign 
country,  British  subjects  contrary  to  the  whole  tenor  of  his  acts 
and  intentions.  Secondly,  it  was  insisted  that  the  effect  of  the 
treaties  between  this  country  and  America  was  to  absolve  Thomas 
from  his  allegiance  to  the  British  Crown.  The  treaty  of  1788 
dissolved  the  ties  of  allegiance  which  had  formerly  subsisted  be- 
tween the  inhabitants  of  what  constituted  British  America  and 
the  sovereign  of  this  country ;  Doe  v.  Acklam;{a)  and  the  claim- 
ant William  Willock  is  not  within  the  treaty  of  1794 :  Sutton  v. 
Sutton,(p)  Doe  dem.  Stanbury  v.  ArkwrighL{c)  Thirdly,  if  Thomas 
was  not  absolved  by  the  effect  of  the  compact  between  the  two 
countries,  the  acts  which  he  had  done  had  made  him  liable  to 
the  penalties  of  high  treason  in  case  he  had  returned  to  England 
without  licence.  The  oath  of  obedience  to  the  United  States, 
and  the  solemn  renunciation  and  abjuration. of  his  allegiance  to 
this  country  by  Thomas  Willock,  brought  him  strictly  within  the 
statute  8  Jac.  1,  c.  4,  ss.  22,  23,  whereby  promising  obedience  to 
any  other  prince,  state,  or  potentate  subjected  the  person  so  doing 
to  be  adjudged  a  traitor,  and  to  suffer  the  penalty  of  high  treason. 
The  liability  of  such  penalty  excluded  the  party  from  the  benefit 
of  the  statute  of  4  Geo.  2,  and  of  the  subsequent  statute.    And, 

(a)  2  B.  ft  C.  ^9.  (6)  1  Rosa,  k  MyL  663.  (e)  5  Gar.  ft  Pa.  676. 
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the  subject  is  the  25  Edw.  3,  stat.  2,  which  prevents  mere  birth 
out  of  the  Eang's  allegiance  from  depriving  a  child  of  his  benefits 
as  an  English  subject  where  both  the  father  and  mother,  at  the 
time  of  the  child's  birth,  were  of  the  fidth  and  allegi&ce  of  the 
King,  the  mother  not  being  abroad  against  her  husband's  will. 
This  statute  does  not  assist  the  claimant.  Neither  his  mother  nor 
his  grandmother  were  subjects  of  the  King.  The  next  statute 
(7  Anne^  c.  5)  was  made  for  the  naturalization  of  foreign  Protest- 
ants ;  but  the  same  statute  (sect  3)  gives  to  the  children  of  all 
natural-bom  subjects,  bom  out  of  the  Queen's  allegiance,  the  rights 
of  natural-bom  subjects  of  this  kingdom.  The  other  parts  of  this 
statute  were  repealed  by  the  statute  10  Anne,  c.  5 ;  and  the  3rd 
section  >o{  the  statute  7  Anne,  c.  6,  was  explained  and  qualified 
by  the  statute  4  Geo.  2,  c.  1.  By  that  act  aU  children  bom  or 
to  be  bom  out  of  the  King's  allegiance,  whose  fathers  were  or 
should  be  natural-born  subjects  of  the  Crown  of  England  at  the 
time  of  the  birth  of  such  children,  were  declared  to  be  natural- 
bom  subjects  of  the  Crown ;  but  this  was  accompanied 
[*56]  with  the  proviso,  that  the  benefit  *of  the  statute  should 
not  extend  to  children  to  be  bom  out  of  the  King's  alle- 
giance whose  fiithers,  at  the  time  of  the  birth  of  such  children, 
should  be  attainted  of  high  treason,  or  be  liable  to  the  penalties 
of  high  treason  or  felony  in  case  of  their  returning  into  this  king- 
dom, without  licence  fi'om  the  Crown,  or  whose  fathers  should  be 
in  the  actual  service  of  a  foreign  state  at  the  time  of  the  birth  in 
enmity  with  the  Crown  of  England,  all  such  children  being  left 
to  the  eflect  of  the  common  law.  The  benefits  of  the  statute  of 
Geo.  2  were  extended  by  the  statute  13  Geo.  3,  c.  21,  to  all  per- 
sons bom  or  to  be  bom  out  of  the  King's  allegiance  whose  fethers 
were,  or  should  be,  under  the  statute  4  Geo.  2,  c.  21,  declared  to 
be  natural-bom  subjects  6f  the  British  Crown,  and  all  such  per- 
sons were  thereby  declared  to  be  natural-bom  subjects  as  if  they 
had  been  born  in  this  kingdom.  It  followed,  first,  that,  upon 
these  statutes,  and  the  principle  of  the  common  law,  those  who 
claimed  the  benefit  of  the  provisions  in  favor  of  persons  bom 
abroad  ought  to  show  that  they  had,  at  least,  accepted  the  benefit ; 
while,  in  this  case,  on  the  contrary,  all  the  acts  of  Thomas  Wil- 
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lock,  the  person  in  &yor  of  whom  the  character  of  a  natural-born 
sabject  was  claimed,  (in  order  to  admit  the  daim  of  his  descend- 
ants,) manifested  an  intention  to  abandon  and  repudiate  the.  ad- 
vantages which  the  statute'  o£fered  him.  Thomas  Willock  took 
the  oath  of  allegiance  to  the  Grovemment  of  the  United  States, 
and  thereby  expressly  renounced  and  abjured  his  allegiance  to 
the  Crown  of  Great  Britain!.  He  did  every  act  necessary  to  con- 
stitute him  an  American. citizen :  he  married  a  native  and  sub- 
ject  of  that  foreign  state ;  he  held  civil  offices,  and  served  in  the 
militia  of  that  country ;  he  was  domiciled  there  during  the  war 
with  England  in  1813,  and  he  died  there.  It  was  impossible  to 
imagine  a  more .  perfect  abandonment  of  the  privileges  of  a 
British  subject.  .  Nor  could  it  be  reasonably  contended, 
*that  a  statute  passed  uji  this  country  could  have  the  effect  [*67] 
of  rendering  his  children,  who  were  bom  in  a  foreign 
country,  British  subjects  contrary  to  the  whole  tenor  of  his  acts 
and  intentions.  Secondly,  it  was  insisted  that  the  effect  of  the 
treaties  between  this  country  and  America  was  to  absolve  Thomas 
from  his  allegiance  to  the  British  Crown.  The  treaty  of  1783 
dissolved  the  ties  of  allegiance  which  had  formerly  subsisted  be- 
tween the  inhabitants  of  what  constituted  British  America  and 
the  sovereign  of  this  country ;  JDoe  v.  Addam^d)  and  the  claim- 
ant William  Willock  is  not  within  the  treaty  of  179i :  Sutton  v. 
SuUon,(p)  Doe  dem.  Stanbury  v.  Arkwright{c)  Thirdly,  if  Thomas 
was  not  absolved  by  the  effect  of  the  compact  between  the  two 
countries,  the  acts  which  he  had  done  had  made  him  liable  to 
the  penalties  of  high  treason  in  case  he  had  returned  to  England 
without  licence.  The  oath  of  obedience  to  the  United  States, 
and  the  solemn  renunciation  and  abjuration. of  his  allegiance  to 
this  country  by  Thomas  Willock,  brought  him  strictly  within  the 
statute  3  Jac.  1,  c.  4,  ss.  22,  23,  whereby  promising  obedience  to 
any  other  prince,  state,  or  potentate  subjected  the  person  so  doing 
to  be  adjudged  a  traitor,  and  to  suffer  the  penalty  of  high  treason. 
The  liability  of  such  penalty  excluded  the  party  from  the  benefit 
of  the  statute  of  4  Geo.  2,  and  of  the  subsequent  statute.    And, 


(a)  2  ^  (6)  1  Ruaa.  ft  MyL  663.  (e)  5  Gar.  ft  Pa.  676. 
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the  subjeot  is  the  26  Edw.  8,  stat.  2,  which  prevents  mere  birth 
out  of  the  Bang's  allegiance  fix)m  depriving  a  chid  of  his  benefits 
as  an  English  subject  where  both  the  father  and  mother,  at  the 
time  of  the  child's  birth,  were  of  the  fidth  and  allegi&Lce  of  the 
King,  the  mother  not  being  abroad  against  her  husband's  will. 
This  statute  does  not  assist  the  claimant  Neither  his  mother  nor 
his  grandmother  were  subjects  of  the  King.  The  next  statute 
(7  Anne,  c.  5)  was  made  for  the  naturalization  of  foreign  Protest- 
ants ;  but  the  same  statute  (sect  3)  gives  to  the  children  of  all 
natural-bom  subjects,  born  out  of  the  Queen's  allegiance,  the  rights 
of  natural-bom  subjects  of  this  kingdom.  *The  other  parts  of  this 
statute  were  repealed  by  the  statute  10  Anne,  c.  5 ;  and  the  3rd 
section  ^of  the  statute  7  Anne,  c.  5,  was  explained  and  qualified 
by  the  statute  4  Geo.  2,  c.  1.  By  that  act  all  children  bom  or 
to  be  bom  out  of  the  King's  allegiance,  whose  fathers  were  or 
should  be  natural-born  subjects  of  the  Crown  of  England  at  the 
time  of  the  birth  of  such  children,  were  declared  to  be  natural- 
bom  subjects  of  the  Crown ;  but  this  was  accompanied 
[*56]  with  the  proviso,  that  the  benefit  *of  the  statute  should 
not  extend  to  children  to  be  bom  out  of  the  King's  alle- 
giance whose  fiithers,  at  the  time  of  the  birth  of  such  children, 
should  be  attainted  of  high  treason,  or  be  liable  to  the  penalties 
of  high  treason  or  felony  in  case  of  their  returning  into  this  king- 
dom .without  licence  fi'om  the  Crown,  or  whose  fathers  should  be 
in  the  actual  service  of  a  foreign  state  at  the  time  of  the  birth  in 
enmity  with  the  Crown  of  England,  all  such  children  being  left 
to  the  eflect  of  the  common  law.  The  benefits  of  the  statute  of 
Greo.  2  were  extended  by  the  statute  13  Geo.  3,  c.  21,  to  all  per- 
sons born  or  to  be  bom  out  of  the  King's  allegiance  whose  fethers 
were,  or  should  be,  under  the  statute  4  Geo.  2,  c.  21,  declared  to 
be  natural-bom  subjects  6f  the  British  Crown,  and  all  such  per- 
sons were  thereby  declared  to  be  natural-bom  subjects  as  if  they 
had  been  born  in  this  kingdom.  It  followed,  first,  that,  upon 
these  statutes,  and  the  principle  of  the  common  law,  those  who 
claimed  the  benefit  of  the  provisions  in  favor  of  persons  bom 
abroad  ought  to  show  that  they  had,  at  least,  accepted  the  benefit ; 
while,  in  this  case,  on  the  contrary,  all  the  acts  of  Thomas  Wil- 
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lock,  the  person  in  favor  of  whom  the  character  of  a  natural-bom 
sabject  was  claimed,  (in  order  to  admit  the  claim  of  his  descend- 
ants,) manifested  an  intentiqp  to  abandon  and  repudiate  the-  ad- 
vantages which  the  statute' offered  him.  Thomas  Willock  took 
the  oath  of  allegiance  to  the  Government  of  the  United  States, 
and  thereby  expressly  renounced  and  abjured  his  allegiance  to 
the  Grown  of  Great  Britain!.  He  did  every  act  necessary  to  con- 
stitute him  an  American  dtizen ;  he  married  a  native  and  sub- 
ject  of  that  foreign  state ;  he  held  civil  offices,  and  served  in  the 
militia  of  that  country ;  he  was  domiciled  there  during  the  war 
with  England  in  1813,  and  he  died  there.  It  was  impossible  to 
imagioe  a  more  perfect  abandonment  of  the  privileges  of  a 
British  subject.  Nor  could  it  be  reasonably  contended, 
*that  a  statute  psaaed  vq.  this  country  could  have  the  effect  [*57] 
of  rendering  his  children,  who  were  bom  in  a  foreign 
country,  British  subjects  contrary  to  the  whole  tenor  of  his  acts 
and  intentions.  Secondly,  it  was  insisted  that  the  effect  of  the 
treaties  between  this  country  and  America  was  to  absolve  Thomas 
from  his  allegiance  to  the  British  Crown.  The  treaty  of  1788 
dissolved  the  ties  of  allegiance  which  had  formerly  subsisted  be- 
tween the  inhabitants  of  what  constituted  British  America  and 
the  sovereign  of  this  country ;  Doe  v.  Addam  ;{d)  and  the  claim- 
ant William  Willock  is  not  within  the  treaty  of  1794 :  Sutton  v. 
Sutton,(b)  Doe  dem.  Stanbury  v.  Arhmight{c)  Thirdly,  if  Thomas 
was  not  absolved  by  the  effect  of  the  compact  between  the  two 
countries,  the  acts  which  he  bad  done  had  made  him  liable  to 
the  penalties  of  high  treason  in  case  he  had  returned  to  England 
without  licence.  The  oath  of  obedience  to  the  United  States, 
and  the  solemn  renunciation  and  abjuration,  of  his  allegiance  to 
this  country  by  Thomas  Willock,  brought  him  strictly  within  the 
statute  3  Jac.  1,  c  4,  ss.  22,  23,  whereby  promising  obedience  to 
any  other  prince,  state,  or  potentate  subjected  the  person  so  doing 
to  be  adjudged  a  traitor,  and  to  suffer  the  penalty  of  high  treason. 
The  liability  of  such  penalty  excluded  the  party  from  the  benefit 
of  the  statute  of  4  Geo.  2,  and  of  the  subsequent  statute.    And^ 

(a)  2  B.  ft  C.  m.  (ft)  1  Ruaa.  ft  MyL  663.  (c)  5  Gar.  ft  Pa.  676. 
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lasdj;  even  if  it  could  be  held,  that  Thomas  had  neither  effectually 
thrown  off  his  allegiance,  nor  become  liable  to  the  penalty  of 
treason,  still  he  would,  by  his  conduct,  have  forfeited  all  right  to 
be  deemed  a  British  subject :  Cahm!s  case^{ci)  Drummmd^a  case.{b) 
If  William  Willock,  the  claimant,  had,  in  a  period  of  war,  been 

taken  in  arms  against  his  country,  there  was  no  principle 
[*58]    of  ^international  law  upon  which  he  could  be  regarded  as 

a  British  subject. 

On  behalf  of  the  plaintiff,  James  Taylor  Willock,  in  support 
of  his  exception,  it  was  said  that  William  Willock  had  not  per- 
fected his  title  by  conforming,  according  to  the  statute  13  Geo. 
3,  c.  21,  s.  3,  within  five  years  from  the  time  the  title  accrued, 
and  that,  owing  to  such  omission,  the  estate  would  descend  oil 
the  next  heir-at-law  of  the  testatrix  not  disqualified. 

The  arguments  in  support  of  the  report  may  be  understood 
from  the  judgment ;  several  authorities  were  cited,  and,  in  par- 
ticular, as  to  the  construction  to  be  given  to  the  words  "  any 
other  prince  or  state,"  in  the  statute  3  Jac.  1,  c.  4,  ss.  22,  23 ;  4 
Black.  Com.  pp.  87,  88.  The  statute  9  &  10  Vict.  c.  59,  repeal- 
ing the  statute  3  Jac.  1,  c.  4 ;  Foster's  Cr.  Law,  Macdonald's  case, 
p.  69 ;  Id.  183.  And,  as  to  conditions  which  the  party  has  dur- 
ing his  life  to  perform,  Co.  litt  208,  b.,  209,  a. 


Vicb-Chanoellor: — ^The  Master  has  found,  that  William 
Willock,  the  grandson  of  Thomas,  who  was  the  only  brother  of 
the  testatrix,  Anne  Taylor,  who  left  any  issue,  was  the  heir-at- 
law  of  the  testatrix  living  at  her  death ;  and  according  to  the 
pedigree,  the  correctness  of  which  is  not  in  dispute,  there  is  no 
question  but  that  the  Master  is  right.  The  question  raised  by 
the  exceptions  has  been,  whether,  in  the  circumstances  of  the 
case,  the  status  of  Thomas,  of  William  the  son,  and  of  William 
the  grandson,  were  such  as  to  incapacitate  William  the  grandson 

from  taking  by  descent  from  Anne  Taylor. 
[♦59]        *The  exceptants  are,  first,  the   descendants  of  two 
sisters  of  Anne  Taylor,  who  claim  to  be  her  co-heirs  on 

(a)  7  Bep.  1.  (»)  2  Enapp,  P.  C.  0.  296. 
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the  exduaion  of  the  descendants  of  Thomas  the  brother ;  second- 
ly, the  second  son  of  Thomas  the  brother,  who  claims  to  be  ad- 
mitted  as  the  heir-at-law  of  Anne  Taylor,  if  for  the  reason  which 
he  assigns  the  son  of  the  eldest  son  of  Thomas  should  be  ex- 
cluded. 

The  argument  against  the  claim  of  William  the  grandson, 
which  I  shall  first  notice,  is  that  which  was  founded  upon  the 
two  treaties  between  this  country  and  America,  namely,  the 
treaty  of  the  3rd  of  September,  1788,  and  that  of  the  month  of 
November,  1794.  I  am  clear  there  is  nothing  in  either  of  those 
treaties  to  affect  the  right  of  William  the  grandson.  The  treaty 
of  1783  empowered  British-born  subjects  then  settled  in  America 
to  become  American  citizens.  It  did  not  empower  British-born 
subjects  who  never  had  previously  been  in  America  to  emigrate 
there  at  any  time  thereafter,  and  throw  off  their  natural  allegi- 
ance to  the  Crown  of  these  realms.  On  this  point  the  case  of 
Doe  d.  AchmtUy  v.-  MyJcaster{(£)  is  an  authority.  Thomas  Wil- 
lock  rever  was  in  America  until  1784,  and  therefore  was  not  a 
subject  of  the  treaty  of  1788.  The  treaty  of  November,  1794, 
so  fer  as  it  empowered  British  born  subjects  to  become  American 
citizens,  was  a  local  act,  and  Thomas  Willock  was  not  within 
the  localities  affected  by  that  treaty.  '  The  correctness  of  the 
Master's  conclusion  must  therefore  depend  upon  the  statutes 
which  were  referred  to  during  the  argument ;  the  statutes  of  the 
7th  of  Anne,  c.  5 ;  the  4th  of  Geo.  2,  c.  21 ;  and  the  13th  of 
Geo.  3,  c.  21. 

Thomas  Willock,  as  I  have  before  observed,  went  *to  [*60] 
America  in  1784,  and  his  son  and  grandson  were  both 
bom  there — ^the  son  in  1788.  The  son  not  having  been  bom 
within  the  King's  allegiance,  his  capacity  to  take  by  descent  de- 
pends upon  the  statute  of  7th  of  Anne,  c.  5,  explained  by  the 
4th  of  Geo.  2,  c.  21.  Now  by  the  former  statute  (s.  3)  it  is  de- 
clared that  all  the  children  of  natural-bom  subjects  bora  out  of 
the  allegiance  of  her  Majesty,  her  heirs  and  successors,  shall  be 
deemed,  adjudged,  and'  taken  to  be  natural-born  subjects  of  this 

(a)  6  a  ft  a  nni. 
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kingdom,  to  all  intents,  constructions,  and  purposes  whatsoever. 
The  statute  of  the  4th  of  Geo.  2,  c.  21,  explaining  that  of  Anne, 
requires  that  the  fathers  of  the  children  entitled  to  the  benefits 
of  the  act  shall  be  natural-born  subjects  of  the  Crown  of  En- 
gland or  of  Great  Britain  at  the  time  of  the  birth  of  such  child- 
ren  respectively.  The  only  question,  therefore,  up  to  this  point 
in  the  case  would  be,  whether,  in  1788,  at  the  time  of  the  birth 
of  William,  the  son  of  Thomas,  Thomas  had  ceased  to  be  a 
natural-bom  subject  of  the  Crown  of  England  or  of  Great 
Britain.  The  next  statute  is  that  of  the  13th  of  Geo.  8,  c.  21, 
which  provides  that  all  persons  born,  or  who  should  thereafter 
be  born  out  of  the  allegiance  of  the  Crown  of  England  or  of  Great 
Britain,  whose  &thers  were  or  should  be  *'  by  virtue  of  the  statute 
of  4th  Geo.  2,  made  to  explain  a  clause  in  the  act  of  the  7th  of 
Anne,"  entitled  to  all  the  rights  and  privileges  of  natural-born 
subjects  of  the  Crown  of  England  or  Great  Britain,  '^  shall  and 
may  be  adjudged  and  taken  to  be,  and  are  thereby  declared  and 
enacted  to  be  natural-bom  subjects  of  the  Crown  of  England  or 
Great  Britain,  to  all  intents,  constmctions,  and  purposes  whatso- 
ever, as  if  he  and  they  had  been  and  were  born  in  this  kingdom." 
From  the  language  of  this  act,  it  is  dear  that  the  capacity  of 

William,  the  grandson,  to  inherit  depends  upon  the 
[*61]      question,  whether  William  the  son  at  the  time  of  his  *birth 

was  entitled  to  the  rights  and  privileges  of  a  natural-bom 
subject  to  the  Crown  of  England  or  Great  Britain  by  virtue  of 
the  statute  of  Geo.  2,  made  to  explain  the  clause  in  the  statute 
of  Anne  Mating  to  natural-born  subjects. 

The  inquiry,  then,  as  to  the  capacity  of  William  the  grandson 
must  be  answered  by  transferring  the  inquiry  in  the  first  instance 
to  the  capacity  of  William  the  son.  Was  he  entitled  at  his  birth 
to  the  rights  and  privileges  of  a  natural-bom  subject  of  the  Crown 
of  England  or  Great  Britain, — ^not  generally,  but  by  virtue  of  the 
explanatory  statute  of  Geo.  2  ?  And  here  the  first  question  is, 
as  to  the  disqualifications  expressed  in  the  2nd  section  of  the  4th 
of  Geo.  2.  Those  disqualifications  are  three ;  and  they  extend, 
first,  to  children  whose  fathers  at  the  time  of  their  births  respect- 
ively were  or  should  be  attainted  of  high  treason,  by  judgment, 
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or  outlawry,  or  otherwise,  either  in  this  kingdom  or  in  Ireland ; 
secondly,  children  whose  fathers  at  the  time  of  the  birth  of  such 
children  respectively  were  or  should  be  liable  to  the  penalties  of 
high  treason  or  felony,  in  case  of  their  returning  into  this  king- 
dom, or  into  Ireland,  without  the  license  of  his  Majesty,  his 
heirs  or  successors,  or  of  any  of  his  Majesty^s  royal  predecessors; 
and,  thirdly,  to  children  whose  fathers  at  the  time  of  the  birth 
of  such  children  respectively  were  or  should  be  in  the  actual 
service  of  any  foreign  prince  or  state  then  at  enmity  with  the 
Crown  of  England  or  Great  Britain.  The  first  and  third  of  these 
disqualifications  give  rise  to  no  question  in  this  case.  There  was 
no  attainder  by  judgment,  or  outlawry,  or  otherwise,  and  there 
was  no  service  by  Thomas  Willock  with  any  foreign  prince  or 
state  at  enmity  with  the  Crown  of  England. 

*With  respect  to  the  second  ground  of  disqualification,  [*62] 
I  think  it  was  well  argued  on  the  part  of  William  the 
grandson,  that  the  words  of  the  2nd  section,  "  in  case  of  their 
returning  into  this  kingdom,  or  into  Ireland,  without  the  licence 
of  his  Majesty,"  &c.  are  emphatic  and  restrictive,  and  clearly 
point  at  a  known  dass  of  oflfences, — ^that  of  returning  under  certain 
circumstances  into  this  kingdom  or  Ireland  without  the  licence  of 
the  Crown..  The  &ct  that  such  a  distinct  clasd  of  offences  existed, 
*and  that  it  subjected  the  offenders  to  the  penalties  of  treason  or 
felony,  is  sufficient,  in  my  opinion,  to  induce  any  court  of  justice 
to  restrain  the  words  of  the  statute  within  the  limits  contended 
for.  No  construction  of  a  statute  can  be  more  improbable  than 
that  which  requires  courts  of  justice  to  determine,  incidentally 
and  in  the  absence  of  the  party  charged,  that  he  had  actually 
been  guilty  of  treason  or  felony,  without  ever  having  come  into 
the  kingdom. 

An  argument  of  another  kind,  however,  was  resorted  to.  It 
was  said  that  Thomas  Willock,  under  the  circumstances  found 
by  the  Master,  had  'solemnly  abjured  his  allegiance  to  the  Crown 
of  Great  Britain,  and  had  by  his  acts  become  an  American 
citizen :  and  that  he  had  therefore  ceased  altogether  to  be  a  sub- 
ject of  England  or  of  Great  Britain  before  the  birth  of  his  son 
William  in  1788. 
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I  think  this  argument  is  fallacious.  The  privilege  conferred 
by  the  statutes  in  question  upon  the  children  of  natural-bom 
subjects,  bom  out  of  the  king's  allegiance,  is  the  privilege  of  the 
children  and  not  of  the  fiither,  and  is  conferred  upon  the  child- 
ren for  the  benefit  of  the  state.  If  the  parents  do  an  act  which 
*brings  them  within  the  disqualifying  provisions  of  the 
[♦68]  *statute,  the  children,  no  doubt,  may  lose  the  rights  and 
privileges  otherwise  conferred  upon  them  by  the  statute. 
The  father  may  do  acts  short  of  this,  by  which  he  may  subject 
himself  to  penalties  or  forfeitures.  But  if  the  question  be, 
whether  by  the  acts  of  the  &ther  the  children  have  lost  the  rights 
and  privileges  conferred  upon  them  as  the  children  of  the  natural- 
bom  subject  of  England  or  Great  Britain,  it  is  not  enough  to 
show  that  the  &ther  has  done  an  act  which  he  may  possibly  have 
intended  should  have  a^  given  eflfect, — ^it  must  be  shown  that,  by 
the  laws  of  these  realms,  such  act  of  the  father  had  the  effect 
which  the  argument  ascribes  to  it ;  and  without  that  I  apprehend 
the  rights  and  privileges  of  the  children  will  be  unaffected  by 
the  acts  of  the  &ther. 

Now  nothing,  I  apprehend,  can  be  more  certain  than  that  a 
natural-bom  subject  cannot  throw  off  his  allegiance  by  any  such 
acts  es  the  Master  has  found  in  this  case  to  have,  been  done 
by  Thomas  Willock.  I  do  not  deny  that  Thomas  Willock  may 
have  subjected  himself  to  pains  and  penalties ;  but  that  is  not 
the  question.  The  question  is  upon  the  rights  and  privileges  of 
the  children ;  and  whilst  the  obligation  of  allegiance  as  a  subject 
remained  upon  the  fether,  I  cannot  understand  how  the  rights  or 
privileges  of  the  children  would  be  affected  by  the  acts  relied 
upon. 

I  am  not  now  called  upon  to  say  how  &r  an  act  of  the  Legisla* 
ture  of  Great  Britain  can  for  all  purposes  make  a  man  bom  out  of 
the  king's  allegiance  a  British  bom  subject  agains  this  will.  All 
that  I  am  called  upon  here  to  decide  is,  that  a  man  entitled  under 
the  statutes  in  question  to  the  right  and  privileges  of  a 
British  bom  subject,  cannot  be  deprived  of  those  rights 
[*64]  *and  privileges  by  such  acts  of  his  &ther  as  have  been 
relied  upon  in  the  present  case. 
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With  regard  to  the  effect  of  the  statute  of  the  8rd  of  James  1, 
a  4^  ss.  22,  23,  there  is  no  doubt  that  it  creates  an  offence ;  but 
in  the  absence  of  attainder  by  judgment,  outlawry,  or  otherwise, 
the  case  falls  under  the  observations  I  have  already  made.  This 
appears  to  me,  in  substance,  to  dispose  of  the  question  as  between 
the  descendants  of  the  sisters  of  Ann  Taylor  and  William  the 
grandson  of  Thomas. 

It  was,  however,  contended,  upon  an  exception  on  the  part  of 
James  Taylor  Willock,  the  second  son  of  Thomas  Willock,  that 
he  must  be  preferred  to  William  the  grandson.  The  ground  of 
this  exception  was,  that  William  the  grandson  had  not,  within 
five  years  from  the  time  of  the  accruer  of  his  title,  qualified  him- 
self by  receiving  the  sacrament,  taken  the  oaths,  and  conforming 
in  the  way  whidi  is  required  by  the  statute  of  the  13th  of  Geo. 
3.  The  question  made  was,  whether  those  qualifying  acts  could 
be  well  performed  after  the  five  years  had  expired. 

It  appears  to  me,  that  it  is  impossible  to  read  the  act  and  not 
to  see  that  a  reasonable  time  must  be  allowed  after  the  accruer 
of  the  title  before  the  party  can  be  required  to  do  the  acts  refer- 
red to.  The  meaning  of  the  statute  cannot  be,  that  the  party 
shall  have  done  them  in  the  lifetime  of  the  person  upon  whose 
death  the  title  accrued.  If  a  reasonable  time  is  allowed,  the  case 
is  then  brought  within  the  reasoning  of  Lord  Coke,  and  of  the 
other  authorities  cited,  where  the  party,  being  in  other  respects 
entitled  to  the  estate,  has  time  allowed  him,  within  which 
the  acts  necei^ary  to  perfect  *his  title  are  to  be  done.  It  [*65] 
is  not  necessary  to  decide  whether  a  party,  whose  title 
depends  upon  the  provisions  of  the  statute  of  G^.  8,  could  daim 
the  judgment  of  the  Court  in  his  fiivor  before  he  had  qualified 
in  the  manner  which  the  act  prescribes.  The  Master  finds  that 
the  qualifying  acts  in  this  case  have  been  done.  Upon  this  point 
it  may  als<#be  observed,  that  if  a  party  be  entitled  under  the 
statutes  to  all  the  rights  and  privileges  of  the  natural  bom  sub- 
jects, the  question  as  to  the  acts  which  he  should  do  to  give  him 
a  better  qualification  cannot  arise. 

I  think  the  Master  has  come  to  the  right  conclusion,  and  the 
exceptions  must  be  overruled; 
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Plunkett  v.  Lewis. 

1847 :  Jan  27th. 

Deeds  brought  into  Court  hy  the  executor  under  the  common  order  for  production 
of  documents  made  in  a  creditor's  mjot,  will,  after  the  debts  are  paid,  be  ordered 
to  be  delivered  out  to  the  party  by  whom  they  were  deposited ;  and  the  Court 
refused  to  order  such  deeds  to  be  delivered  to  the  plaintiff  in  the  cause,  althou^ 
he  was  the  tenant  for  life  of  the  estate  comprised  in  the  deeds. 

In  the  suit  for  the  administration  of  the  estate  of  Lyndon 
Evelyn(a)  the  title  deeds  of  the  estates  comprised  in  the  settle- 
ment of  the  28th  of  December,  1838,  and  thereby  conveyed  to 
the  use  of  Lyndon  Evelyn  for  his  life,  with  remainder  to  the  use 
of  the  plaintiff  for  his  life,  with  other  remainders  over,(6)  were 
brought  in  and  deposited  under  the  common  order  for  production. 
The  plaintiff  now  applied,  by  petition,  that  the  deeds  might  be 
delivered  out  to  him,  as  the  next  tenant  for  life  of  the  estate. 


Mr.  Bomidy  and  Mr.  Calvert^  for  the  petitioner,  cited 
[*66]      *  Wdb  V.  Lord  LymingUm^ic)  Buncombe  v.  Mayer^{d)  and 

said  that  the  deeds  in  question  were  not  brought  into 
Court  for  safe  custody :  2  Sugd.  V.  k  P.  110,  ed.  10,  was  also 
mentioned. 

Mr.  Kenyon  Parker^  who  appeared  to  oppose  the  petition,  was 
not  heard. 


The  Vice-<]!hakcellor  said,  that  the  order  could  not  be 
made  in  this  suit  It  was  a  creditor's  suit,  and  so  soon  as  the 
debts  were  paid,  the  suit,  so  far  as  concerned  the  plaintiff,  was  at 
an  end.  The  court  would  only  deliver  the  deeds  out  to  the  party 
who  had  deposited  them. 

(a)  See  3  Hare,  316,  320.  (»)  Id.  818.  (e)  1  Sden,  8. 

(d)  8  Ves.  620. 
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WOLFK  V.  FiNDLAY. 

1847 :  Jan.  20th. 

A  firm  in  India  oollected  the  estate  of  a  deceased  penon,  in  that  ooimtry,  under  a 
power  of  attorney  from  the  administratrix  in  England,  and  remitted  the  amount 
to  their  agents,  a  firm  in  London,  with  an  order  to  paj  it  to  the  administratrix 
upon  reoeiTing  a  proper  discharge.  The  London  firm  declined  to  pay  over  the 
fond  to  the  administratrix,  on  the  ground  that  the  letters  of  administration  which 
she  had  obtained  did  not  bear  a  sufficient  stamp.  A  suit  was  soon  afterwards  in* 
stitoted  by  other  persons,  claiming  to  be  next  of  kin  of  the  intestate,  for  the  ad- 
ministration of  the  estate,  and  to  restrain  the  payment  to  the  intestate.  The 
London  firm  were  defendants  to  the  suit  Ko  application  was  made  to  pay  the 
money  into  Court  for  upwards  of  ten  years,  and  during  the  whole  of  this  period 
it  remained  in  the  hands  of  the  London  firm,  mixed  with  their  own  moneys:— 
lUd,  that  the  London  firm  was  not  liable  to  pay  interest  on  such  moneys. 

W.  D.  Parkins,  the  intestate  in  this  cause,  died  on  his  passage 
firom  India  to  England  in  the  year  1825.  Letters  of  administra* 
tion  of  his  estate  were  procured  by  Isabella  Findlaj,  the  wife  of 
Geozge  Findlay,  from  tlie  Prerogative  Court  of  Canterbury.  In 
pursuance  of  a  direction  to  that  effect,  accompained  by  a  power 
of  attorney  from  the  administratrix,  Messrs.  Colvin  &  Co:  of 
Calcutta,. collected  the  assets  of  the  intestate  in  India, 
*aDd  they  then  remitted  the  amount  to  their  agents  in  [*67] 
London,  Messrs.  Bassett  &  Co.,  who  were  represented  in 
this  suit  by  the  defendants,  W.  Crawford  and  J.  Colvin.  Messrs. 
Bassett  &  Co.,  on  receiving  the  money,  amounting  to  about  20002., 
from  India,  declined  to  pay  it  over  to  Isabella  llndlay,  the  ad- 
ministratrix, until  she  produced  letters  of  administration  bearing 
a  probate  stamp  sufficient  to  cover  the  amount ;  but  they  advanc- 
ed to  her  lOOi  for  the  purpose  of  paying  the  proper  stamp  duties. 
In  the  month  of  March,  18S0,  while  the  money  was  still  in  the 
hands  of  Messrs.  Bassett  &  Co.,  a  bUl  was  filed  by  other  persons, 
claiming  to  be  next  of  kin  of  the  intestate,  against  the  adminis- 
tratrix and  her  husband,  and  also  against  Messrs.  Bassett  &  Co. 
The  bill  prayed  an  account  of  the  personal  estate  of  the  intestate ; 
an  injunction,  on  the  groimd  of  the  alleged  insolvency  of  the  ad- 
ministratrix, to  restrain  her  from  interfering  with  the  estate,  and 
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Messrs.  Bassett  &  Co.,  from  paying  over  to  her  the  money  in  their 
hands;  and  for  a  receiver.    The  injunction  was  granted. 

The  answer  of  Messrs.  Basset  &  Co.,  in  the  suit  of  1880,  stated 
that  the  sum  of  19852.  9«.,  the  assets  of  the  intestate,  had  been 
remitted  to  them  by  Messrs.  Colvin  &  Co.  in  two  bills  of  ex- 
change, which  became  due  in  November,  1829,  and  which  re- 
mittance had  been  accompanied  by  directions  to  pay  over  the 
proceeds  to  the  adminstratrix  of  the  said  'W..D.  Parkins,  upon 
having  a  proper  discharge  for  the  same ;  that  it  appeared  to  them 
the  letters  of  adminstration  which  had  been  granted  to  the  ad- 
minstratrix did  not,  for  want  of  a  sufficient  stamp,  enable  her  to 
give  a  discharge  to  the  defendants  (Basset  &  Co.,)  and  to  the  said 
Messrs.  Colvin  &  Co.,  and  they  (the  defendants)  had  therefore 
refused  to  pay  over  the  amount  of  the  bills  to  the  admin- 
[*68]  istratrix ;  *that  in  order  to  enable  the  said  George  Find- 
lay,  and  Isabella  his  wife,  to  pay  the  stamps  upon  proper 
letters  of  adminstration,  they  advanced  to  them,  at  their  request, 
the  sum  of  1002.  for  that  purpose ;  that,  after  deducting  the  sum 
payable  to  the  defeildants  as  East  India  agents  by  way  of  com- 
mission in  respect  of  the  said  bills,  amounting  to  802. 11^.  6(2.,  and 
the  said  lOOt,  they  were  ready  to  pay  the  balance  into  Court, 
or  to  dispose  of  the  same  as  the  Court  should  direct,  upon  being 
indemnified,  and  paid  their  costs.  The  suit  afterwards  abated, 
and  the  proceedings  remained  in  the  same  state  imtil  the  year 
1841,  when  a  bill  of  revivor  and  supplement  was  filed,  and  an 
order  was  made  for  the  payment  of  the  balance  into  Court,  with- 
out prejudice  to  any  question  as  to  interest  thereupon.  Inqui- 
ries were  also  directed  as  to  the  next  of  kin  of  the  intestate ;  and 
the  Master  having  made  his  report,  the  cause  now  came  on  for 
further  directions. 


Mr.  BomiUy  and  Mr.  Hvbback  foif  the  plaintifib,  and  Mr.  Bag- 
shaw,  Mr.  MaMns,  Mr.  WUlcock,  and  Mr.  Moaxm  for  defendants 
interested  in  the  estate  of  the  intestate,  contended  that  it  was  the 
duty  of  Messrs.  Bassett  &  Co.  to  have  obeyed  the  directions  under 
which  the  money  had  come  to  their  hands.  They  were  inform- 
ed that  it  was  received  by  their  Indian  correspondents  by  virtue 


CASES  m  CHANCEBY.  68 

1847.— Wolfe  V.  Kndlay. 

of  a  power  of  attorney  which  Mrs.  Pindlay  had  given  them.  The 
person,  therefore,  to  give  the  discharge  was  Mrs.  Findlay,  their  prin- 
cipal. If  they  had  apprehended  any  danger  in  paying  the  money 
to  her,  they  might,  after  the  institution  of  the  suit,  have  discharg- 
ed themselvs  of  the  fiind  by  paying  it  into  Court  to  the  credit  of 
the  cause.  Bassett  &  Co.  knovring  the  fund  consisted  of  trust 
money,  kept  it  in  their  hands,  imdistinguishable  from 
•their  own  moneys ;  and  they  were,  therefore,  liable  to  ac-  [*69] 
count  for  interest  upon  it :  Broume  v.  SovJthou8e^{a)  Treves 
V.  Town8hend,{b)  Perkins  v.  Bay7Uon.(c)  Treating  it  as  a  simple 
contract  debt,  they  were  also  liable  to  pay  interest:  Amotty. 
Bedfemli) 

Mr.  Wood  and  Mr.  Ooldsmid  for  the  defendants,  W.  Crawford 
and  J.  Colvin,  submitted  that  Messrs.  Bassett  k  Co.  were  merely 
the  bankers  in  the  transaction.  It  was  no  part  of  their  duty  to 
apply  to  the  Court  for  an  order  to  pay  the  money  into  Court 
They  were  ready  to  pay  over  to  any  person  competent  to  give 
them  a  discharge,  or  as  their  correspondents  in  India  should  di- 
rect :  Lord  Chedworth  v.  EdwardSj(e)  Edwards  v.  Vere^{f)  Higgins 
V.  Sargent.{g) 

The  Vicb-Chancellob: — I  do  not  think  that  the  fact  of 
Messrs.  Colvin  k  Co.,  the  Indian  house,  having  departed  from 
the  authority  which  they  had  originally  received  from  Mrs. 
Findlay,  can  affect  the  London  house  of  Messrs.  Bassett  The 
fund  was  remitted  to  the  latter  house  from  the  former,  accom- 
panied by  a  direction  to  apply  it  in  a  particular  manner,  and 
the  London  house  was  bound  to  comply  with  that  direction. 
Their  instructions  were  to  pay  it  to  the  person  who  could  give  a 
legal  discharge,  and  such  payment  must  of  course  be  preceded 
by  a  demand  by  the  person  so  entitled.  No  such  demand  was, 
however,  made,  for  Mrs.  Findlay  was  not  the  party  entitled  to 
receive  the  mon  ey.  There  is  no  rule  of  law  which  could  render 
the  agent  liable   for  interest  until   demand  of  the  principal 

(a)  3  Bro.  C.  G.  107.  (&)  1  Bra.  Q.  a  384.  (e)  Id.  3*75. 

(d)  3  Bing.  353.  (•)  8  Yes.  48.  (/)  6  B.  A  Ad.  282. 

(^)  2  B.  &  C.  348. 
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[*70]  *liad  been  made.  Supposing  the  delay  to  have  arisen 
from  the  n^lect  of  a  duly  qualified  administrator,  al- 
though such  administrator  might  be  liable  to  those  to  whom  he 
is  accountable,  it  by  no  means  follows  that  the  agent  will  be 
liable  to  him. 

It  has  been  said,  that  the  defendants  ought  to  have  paid  Ae 
money  into  Court  The  bill  was  filed  for  an  injunction  to  re- 
strain them  &om  payiag  it  over  to  Mrs.  Findlay.  No  order  was 
made  directing  Messrs.  Bassett  to  pay  the  money  into  Court,  al- 
though the  plaintiff  might  have  applied  for  such  an  order  if 
they  had  been  so  advised.  In  that  suit  there  was,  at  that  time, 
no  properly  oondtituted  personal  representative ;  and  it  is  im- 
possible to  say,  that  a  party  is  chargeable  with  de&ult  for  not 
having  brought  money  into  Court  in  a  cause  so  constituted. 

The  question  is,  what  are  the  liabilities  incurred  by  the  London 
house  in  consequence  of  the  undertaking  they  had  come  under? 
that  undertaking  was  to  pay  over  the  money  upon  demand  to 
the  party  entitled,  and  to  do  that  they  were  bound  to  have  the 
money  ready.  K  they  had  invested  it  even  in  those  securities 
which  are  recognized  by  the  Court,  a  fell  in  the  fimds  would 
have  been  no  answer  to  the  party  applying  for  the  fall  amount 
of  the  remittance ;  and  it  does  not  apnear  to  me,  that  the  parties 
in  the  cause  can  have  any  right  greater  than  that  which  the  ad- 
mimstratris  herself  would  have  had  against  the  London  house. 
In  a  case  like  the  present,  where  there  was  no  administrator  of 
the  intestate,  and  no  hand  to  receive  the  money  until  the  year 
1842, 1  think  the  defendants,  Crawford  and  Colvin,  cannot  be 
held  liable  for  interest  upon  the  fund  transmitted  to  them  and 
left  in  their  hands. 
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1847 :  ]?eb.  24th. 

An  order  made  by  the  ICaater,  although  obtained  irregolarly,  and  ex  parte  as  to 
some  of  the  parties  in  the  cause,  cannot  be  treated  bj  them  as  a  nullity ;  and 
therefore  where  one  defendant  had  without  notice  to  his  co-defendants)  obtained 
an  order  fh>m  the  Master  to  enlarge  publication,  and  before  the  enlarged  time 
expired,  another  defendant  knowing  of  the  order,  set  down  the  cause  forbearing; 
the  cause  was  ordered  to  be  struck  out  of  the  register's  book,  with  costs  to  be 
paid  by  the  defendant  who  had  set  it  down. 

Publication  in  this  case,  which  would  have  passed  on  the 
6th  of  November,  had  been  enlarged  for  a  farther  time,  which 
expired  on  the  7th  of  January.  On  that  day,  Lawrence,  one  of 
the  defendants,  served  the  plaintiff  with  a  warrant  to  attend  the 
Master,  for  the  purpose  of  obtaining  farther  time,  by  again  en- 
larging publication ;  and  on  the  11th  of  January  the  Master 
enlarged  publication  until  the  20th  of  February,  The  other 
defendants  were  not  served  with  the  warrant,  but  were  on  the 
18th  of  January  informed  of  the  order  made  by  the  Master  on 
the  11th  of  January.  The  other  defendants  replied  that  they 
were  not  bound  by  the  order,  and  that  against  them  publication 
had  passed.  Lawrence's  witnesses  were  afterwards  examined, 
and  were  cross-examined  by  the  plaintiff.  Between  the  examina- 
tion and  the  cross-examination  the  other  defendants  set  down  the 
cause  for  hearing,  imder  the  General  Order  CXYI.,  of  May, 
1845,  and  served  the  plaintiff  with  the  subpoena  to  hear  judg- 
ment. 


Mr.  Wood  and  Mr.  Shapter^  for  the  plaintiff,  moved  that  the 
cause  might  be  ordered  to  be  struck  out  of  the  Begistrar's  book, 
as  having  been  improperly  set  down  before  publication  had  pass- 
ed, and  that  the  subpoena  to  hear  judgment  issued  in  the  cause, 
U^ether  with  service  thereof  re&^)ectively,  might  be  set  aside, 
and  that  either  the  defendants  at  whose  instance  the  cause  had 
been  set  down,  or  the  defendant  Lawrence,  might  pay  the  costs 
of  the  application.    They  did  not  dispute  that  the  Master  had 
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no  jurisdiction  to  make  the  order  of  the  11th  of  January, 
[*72]     (hrr  v.  Apphyard^ia)  or  that  if  he  *had  jurisdiction,  the 

order  was  irregularly  obtained,  owing  to  the  omission  to 
serve  the  other  defendants  with  the  warrant :  Brydges  v.  Bran- 
flLQ))  The  order,  however,  had  been  made,  and  under  that 
order,  until  it  was  set  aside,  the  plaintiff  was  bound  to  act : 
Chuck  V.  Orem€r.{c)  It  was  impossible  he  could  bring  the  cause 
to  a  hearing  with  a  partial  publication.  The  jHresent  motion, 
therefore,  was  necessary. 

Mr.  Freding,  for  the  defendants  who  had  set  d(\wn  the  cause. — 
These  defendants  were  entitled  to  treat  the  order  of  the  11th  of 
January  as  a  nullity,  for  the  two  reasons  which  had  been  men- 
tioned— ^the  want  of  jurisdiction,  and  the  proceeding  ex  parte. 
They  had  accordingly  disregarded  what  had  been  done  before 
the  Master  in  their  absence,  and  had  set  down  the  cause,  not  as 
between  the  plaintiff  and  all  the  defendants,  but  only  as  between 
the  plaintiff  and  themselves.  The  plaintiff  had  the  conduct  of  the 
cause,  and  if  any  irregular  step  was  taken  by  other  parties,  it 
was  for  the  plaintiff,  and  not  for  defendants,  to  apply  to  the 
Court  to  relieve  himself  firomthe  consequence  of  such  irregulari- 
ties. 

Mr.  Ohandless,  for  the  defendant  Lawrence,  submitted  that  he 
was  entitled  to  his  costs  of  the  motion ;  his  order  was  either  a 
valid  order  or  a  nullity.  K  valid,  he  ought  not  to  be  subjected 
to  the  costs ;  if  a  nullity,  it  was  not  necessary  to  serve  him  with 
the  notice  of  motion. 


Vice-Chancellor:— I  do  not  think  it  is  material  for  the 
purpose  of  this  motion  to  determine  whether  the  order 

[*78]  made  by  the  ^Master,  on  the  11th  of  January,  was  or  was 
not  regular,  and  within  his  jurisdiction ;  and  I  certainly 

cannot  enter  into  the  question,  whether  the  irregularity  of  the  order 

(a)2M7L^Qr.4T&  (&)9Sim.6i3.  (c)2Ph]LU3. 
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was  more  or  less  obvious.  Here  is  an  order,  of  which,  on  the 
18th  of  January,  these  defendants  had  notice ;  and  until  they  set 
aside  that  order,  they  must  respect  it|l]  The  solicitor  of  a 
party  in  a  cause  is  not  to  act  upon  his  own  opinion  of  the  vali- 
dity of  an  order  made  by  any  judge  of  the  Court 

It  was  not  necessary  to  serve  the  defendant  Lawrence  with  the 
motion.  It  is  true  he  obtained  the  order,  but  that  order  is  good 
until  it  shall  be  set  aside ;  and  the  plaintiff  is  not  now  moving 
to  set  it  aside,  but  is  proceeding  upon  it  as  a  valid  order.  Aa 
Lawrence  is  unnecessarily  brought  here,  the  plaintiff  must  pay 
his  costs.  I  make  the  order,  with  costs  (excepting  those  of  I^w- 
rence,)  to  be  paid  by  the  defendants  who  set  down  the  cause. 


ASinaed  hj  the  Lobd  Ohanoellob,  on  i4>peaJ,  2eQi  of  Maioh,  1847. 


Landeb  V.  Ingebsoll. 

1847 :  34th  Peb.  and  4th  Maich. 

A  defendant  agamat  whom  the  bill  has  been  dismiased  with  oofrts,  to  be  paid  by  the 
plaintiiO;  and  recdved  by  the  plaintiff  oat  of  the  estate  to  be  administered  in  the 
CBoae,  18  not  boond  to  serve  the  parties  interested  in  the  estate  with  a  warrant  to 
attend  the  taxation,  but  may  proceed  with  the  taxation,  serving  the  plaintiff  only 
with  the  warrant 

At  the  hearing  of  the  cause  the  bill  was  ordered  to  be  dismissed 
with  costs,  as  against  one  of  the  defendants,  such  costs  to 
be  paid  by  the  next  friend  of  the  *plaintifE3  in  the  cause,  [*74] 
who  was  to  recover  them  over,  from  the  estate.  The  costs 
of  the  defendant,  who  was  dismissed,  were  accordingly  taxed, 
warrants  to  attend  such  taxation  having  been  served  on  the  plain- 
tiff only.  After  the  Master  had  made  his  certificate  of  the 
amount, 

[1]  Ckndd  V.  Boat,  4  Hill,  564.    But  if  an  order  be  granted  by  an  officer  having  no 
jurisdiction,  it  may  be  disregarded.    Sjpeaoer  y.  Arier,  5  B3I1 BL  568. 
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Mr.  OoJUris^  for  the  defendants  interested  in  the  estate,  moved 
that  the  certificate  might  be  taken  off  the  file,  and  a  reference 
directed  to  the  Master  to  re-tax  the  costs.  He  submitted  that  the 
defendants,  who  were  entitled  to  four-fifths  of  the  estate,  ought 
to  have  been  parties  to  the  taxation ;  and  that,  as  they  were  not 
served  with  the  warrants,  the  certificate  was  ihregular. 

Mr.  Koe  and  Mr.  Oairns^  contra. 


The  Yice-Chancsllor,  after  communicating  with  the  Taxing 
Masters,  said,  that  he  understood  that  it  was  usual  to  require 
service  of  the  warrants  to  attend  taxation  of  costs  on  the  parties 
beneficially  interested  in  the  ftind  by  which  the  costs  were  to  be 
borne ;  but  where  costs  were  ordered  to  be  paid  to  a  defendant 
by  a  plaintiff  it  was  not  strictly  necessaiy  that  the  defendant 
should  serve  any  party  other  than  the  plaintiff.  He  would^  for 
the  purpose  of  trying  the  present  motion,  assume  that  the  other 
defendants,  or  the  funds  in  which  they  were  interested,  were  not 
liable  to  pay  or  bear  the  costs  which  had  been  taxed,  imless  they 
had  been  served  with  warrants  for  taxation,  and  that  if  these 
parties  should  think  proper  hereafl«r  to  challenge  the  correctness 
of  the  certificate,  they  would  not  be  bound  by  it ; — ^he  would 

assume  this  to  be  so,  without  expressing  any  opinion  upon 
[*75]    the  point ; — still  the  party  who  *was,  under  the  decree  of 

the  Court,  entitled  to  receive  the  costs  from  the  plaintiff, 
had  nothing  to  do  with  the  ultimate  liabilities  of  the  other  par- 
ties. It  was  sufficient  for  him  to  serve  the  plaintiff^  by  whom  he 
was  to  be  paid.  • 

Motion  refused,  with  costs. 
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1847 :  23rd,  24tb,  and  25th  Feb. ;  6th  March.     1848 :  8th  Feb. 

In  1816,  the  mortgagee,  mider  a  mortgage  created  some  years  before,  entered  mto 
poesession  of  the  mortgaged  premises,  and  in  1827  he  executed  a  transfer  of  his 
mortgage  to  another.  The  transferee  thereupon  entered  mto  possession,  and  in 
1828  executed  a  transfer  of  his  mortgage  to  a  second  transferee  who  then  entered 
into  possession.  The  mortgagor  was  not  a  party  to  either  transfer,  and  had  not, 
from  the  time  the  original  mortgagee  entered  into  possession,  received  any 
acknowledgment  in  writing  of  his  equity  of  redemption.  In  1833,  the  Statute  of 
Limitations  (3  Jb  4  WiU.  4,  a  27,  a  28)  was  passed  and  barred  all  suits  for  redemp- 
tion after  twenty  years'  possession  by  the  mortgagee,  and  no  acknowledgment  in 
the  meantime  of  the  right  of  redemption  given  to  the  mortgagor  or  his  agent,  in 
writing,  signed  by  the  mortgagee.  In  1846,  the  representative  of  the  mortgagor 
filed  his  bill  for  redemption  against  the  representatives  of  tl^e  second  transferee : — 
E^  tiiat  the  statnte  operated  retrospectively,  by  taking  from  the  mortgagor  the 
benefit  of  the  acknowledgment  which  had  already  been  made  of  the  mortgage 
title  in  the  transfers  of  1827  and  1828 ;  and  that  the  suit  (as  to  that  estate)  was 
therefore  barred. 

In  a  suit  by  the  devisee  of  a  mortgagor  to  redeem  the  mortgaged  estate,  where  the 
defendant,  the  alleged  mortgagee^  claims  an  absolute  title  by  virtue  of  the  Star 
tute  of  limitations,  legatees  whose  legacies  are,. under  the  will  of  the  mortgagor, 
charged  on  the  mortgaged  premises,  are  necessary  parties. 

A  plaintiff  suing  in  forma  pauperis,  brought  his  bill  to  redeem  two  estates,  but  was 
held  to  be  entitled  to  redeem  one  estate  only,  and  the  mortgagee  was  allowed  to 
add  his  costs  of  the  siut,  in  respect  of  both  estates,  to  the  principal  and  interest 
doe  to  him  on  the  securi^  of  the  redeemable  estate. 

John  Baotchelob  the  elder,  the  mortgagor  of  two  estates  at 
Temple  Tysoe,  in  Warwickshire, — ^the  first  originally  demised 
by  a  mortgage  deed  of  1798,  and  the  seoond  by  a  mortgage  deed 
of  1799,  devised  his  estates  (subject  to  the  mortgages,  and  subject 
also  to  several  legacies  to  his  younger  children)  to  the  plaintiff, 
his  eldest  son,  and  died  in  1813.  Other  incumbrances  and  charges 
had  been  made  on  both  estates ;  but  it  will  be  sufficient  for  the 
statement  of  the  principal  point  in  this  case  to  say,  that,  at  the 
death  of  the  mortgagor,  John  Baskett  was  the  mortgagee  of  the 
first  (1798)  estate,  under  a  mortgage-deed  made  in  April,  1806, 
and  Samuel  Blencowe  of  the  second  (1799)  estate,  under  a  mort- 
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gage  made  in  1802.    The  second  estate  was  iilso  subject  to  a 
subsequent  mortgage  for  300iL  to  Daniel  Warren. 

In  1816,  John  Baskett^  the  mortgagee,  entered  into  pos- 
[*76]  session  of  the  first  (1798)  estate,  and  continued  in  *pos- 
session  down  to  the  Srd  of  June,  1826,  when  7822.  4s. 
dcL,  the  amount  due  upon  that  security,  according  to  an  account 
then  prepared,  was  paid  to  John  Baskett  by  F.  F.  Pinden,  to 
whom  the  possession  was  then  deliyered.  By  indenture,  dated 
the  24th  of  November,  1827,  in  consideration  of  782L  4s.  8d.  paid 
by  Finden,  the  first  (1798)  estate  was  assigned  to  him  by  John 
Baskett,  *'  subject  to  such  right  of  redemption  as  was  or  might  be 
subsisting  in  the  same  premises  by  virtue  of  the  mortgage  of 
April,  1806,  and  of  the  same  indenture  of  November,  1827.  The 
possession  of  the  estate  was  delivered  to  Finden,  but  the  time 
when  he  entered  into  such  possession  did  not  appear ;  the  bill 
alleged  that  it  was  contemporaneous  with  the  execution  of  the 
conveyance. 

Samuel  Blencowe,  the  mortgagee  entered  into  possession  of  the 
second  (1799)  estate,  and  died  in  1814,  and  thereupon  J.  J.  Blen- 
cowe, his  executor,  entered  into  possession.  In  consideration  of 
140t  paid  to  W.  Warren,  the  executor  of  Daniel  Warren,  by 
Finden,  W.  Warren,  by  a  deed  of  the  21st  of  October,  1826, 
assigned  his  interest  in  the  second  (1799)  estate,  and  the  princi- 
pal sum  of  800Z.,  and  1651  then  stated  to  be  due  as  interest 
thereon,  to  Finden,  his  executors,  &c.,  for  his  and  their  own  use 
and  benefit.  By  an  indenture  dated  the  27th  of  April,  1826,  J. 
J.  Blencowe  and  the  plaintiff  assigned  the  same  (second,  or  1799) 
estate  to  Finden,  his  executors,  &c.,  in  consideration  of  700t 
principal  money,  and  194t  interest  due  on  the  mortgage  paid  by 
Finden  to  J.  J.  Blencowe,  at  the  request  of  the  plaintiff  subject 
to  the  equity  of  redemption  to  which  the  premises  were  then 
liable.    Possession  of  the  second  (1799)  estate  was  thereupon 

given  to  Finden. 
[*77]        By  an  indenture  dated  the  11th  of  October,  1828,  *made 
in  pursuance  of  an  agreement  of  the. 29th  of  May  pre- 
ceding between  Finden  of  the  one  part,  and  Thomais  Middleton 
of  the  other  part,  reciting  the  charges  on  the  two  estates  from 
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1798  and  1799  downwaxds,  that  Finden  had  been  for  some  time 
past  in  reoeipt  of  the  rents  and  profits  of  the  said  several  mort^ 
gaged  premises,  (comprising  both  estates,)  and  that^  upon  an 
account  stated,  there  appeared  to  be  due  to  him,  upon  or  by  vir- 
tue of  the  said  recited  mortgage  securities,  the  principal  sums  of 
782/.  4s.  3d,  7002.,  and  3002L  making  1782JL  4^.  Sd,  together  with 
240^  10^.  7d  for  interest,  amounting  to  20222. 14t8.  lOcL  in  the 
whole,  the  said  F.  F.  Finden,  in  consideration  of  18502L  pai.d  to 
him  by  Thomas  Middleton,  assigned  to  the  said  Thomas  Middle- 
ton  the  said  mortgage  debts  and  the  said  several  mortgaged  pre- 
mises, fbr  the  residue  of  the  respective  terms  of  yearfif,  but  subject 
to  such  right  or  equity  of  redemption  as  was  or  might  be  sub- 
sisting in  the  same  premises  respectively.  Thomas  Middleton 
thereupon  entered  into  possession  of  both  estates,  and  continued 
in  such  possession  until  his  deatL  Thomas  Middleton  died  in 
February,  1829,  having  by  his  will  devised  and  bequeathed  his 
moneys  and  securities  for  money  to  the  defendants,  and  appointed - 
them  his  executors ;  and  one  of  the  defendants  entered  into  pos- 
session of  the  mortgaged  property  under  the  will 

The  bill  was  filed  on  the  15th  of  August,  1845,  against  the 
defendant^  the  representatives  of  Thomas  Middleton,  the  pur- 
chaser, only,  praying  a  declaration  that  the  defendants  were  not 
entitled  to  stand  as  mortgagees,  under  the  assignment  by  Finden 
to  Middleton,  for  any  larger  amount  of  principal  money  than  the 
140L,  expressed  in  the  indenture  of  the  21at  of  October,  1825, 
and  that  an  account  might  be  taken  of  the  principal  and 
interest  due  upon  the  several  mortgage  securities,  *and  [*78] 
of  the  rents  and  profits  received  by  Finden  and  the 
Middletons,  and  an  account  of  timber  cut  during  their  possession ; 
— ^that,  if  necessary,  aa  occupation  rent  might  be  set  upon  the 
premises — ^and  rests  made  when  the  rents  and  profits  and  the  pro- 
duce of  the  timber  exceeded  the  interest  in  arrear; — ^that  the 
danaiage  to  the  plaintiff  from  the  want  of  repairs  might  be  ascer- 
tained and  deducted  firom  what  should  be  found  due  from  the 
plaintiff; — and  for  redemption  upon  payment  of  the  balance. 

The  defendants  by  their  answer  claimed  the  benefit  of  the 
Statute  of  Limitations^  8  &  4  Will.  4,  c.  27,  &  28,  which  enacta, 
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^*  that  when  a  mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent  com* 
prised  in  his  mortgage,  the  mortgagor,  or  any  person  daiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage  but 
within  twenty  years  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of  his  right  of 
redemption,  shall  have  been  given  to  the  mortgagor,  or  some 
person  claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or 
person,  ia  writing,  signed  by  the  mortgagee  or  the  person  claim- 
ing through  him ;  and  in  such  case  no  suit  shall  be  brought  but 
within  twenty  years  next  after  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such.acknowledgments  if  more  than  one, 
was  given." 


At  the  hearing, — 

Mr.  BprnHhj  and  Mr.  HeathfiM^  for  the  defendants,  ob* 
[*79]  jected  that  the  legatees  of  John  Batohelor  the  elder  *whose 
legacies  were  charged  upon  the  estates  in  question,  were 
necessary  parties  to  the  suit.  If  any  right  of  redemption  ex- 
isted, the  legatees  were  interested  in  the  estates,  and  would  be 
entitled  to  redeem ;  and  the  defendants,  who  denied  the  existence 
of  the  equity  of  redemption,  were  entitled  to  have  that  question 
determined  in  a  suit,  by  which  all  parties  entitled  to  raise  the 
question  would  be  bound. 

Mr.  BoU  and  Mr.  Birdy  for  the  plaintiff,  submitted,  that  the 
necessity  of  making  the  legatees  parties  was  obviated  by  a  state- 
ment respecting  them  introduced  into  the  bill  by  amendment 
It  was  alleged  by  the  bill,  and  not  denied  by  the  answer,  that  all 
the  legatees  survived  the  testator,  "  and  that  a  present  right  to 
receive  the  said  legacies  accrued  to  the  legatees  respectively,  and 
they  respectively  were  capable  of  giving  discharges  for  or  releases 
of  the  same  more  than  twenty  years  before  the  filing  of  the  bill 
in  this  cause ;  and  that  no  part  of  the  principal  of  the  said 
legacies,  or  any  of  them,  nor  any  interest  thereon,  has  been  paid, 
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nor  has  any  acknowledgment  of  the  right  thereto,  or  to  any  part 
thereof^  been  given  in  writing  by  the  plaintiff  or  his  agent,  to 
the  said  legatees  respectively,  or  any  of  them,  or  their  or  any  of 
their  agents  or  agent,  within  twenty  years  next  before  the  filing 
of  the  bill ;  and  that  the  said  legacies  are  not,  nor  are  or  is  any 
of  them,  or  any  interest  in  respect  thereof,  now  chargeable  upon 
or  payable  out  of  said  mortgaged  premises  or  any  part  thereof" 

Mr.  BomtOi/y  in  reply,  said,  that  the  allegation  was  insufficient 
without  proof  that  all  the  legatees  were  bound  by  the  lapse  of 
time :  they  might  have  been  infimts^  or  beyond  sea,  or  under  some 
incapacity  which  would  prevent  the  time  firom  running. 

*  The  cases  of  SMphard  v.  lAitwidge^{d)  Hargreoaves  v.      [*80] 
Michell^{b)  Ward  v.  Archaic)  Francis  v.  Orover^{d)  were 
mentioned,  upon  the  effect  of  the  chaige  of  l^ades  upon  the 
equity  of  redemption. 

The  Yioe-Ohakcellor  held,  that  the  legatees  were  necessary 
parties. 


The  argument  of  the  case  afterwards  proceeded  upon  the  under- 
taking of  the  plaintiff  to  remove  the  objection,  by  paying  a  sum 
of  money  into  Court. 

Mr.  BoU  and  Mr.  Bird^  for  the  plaintiff. 

The  deed  of  the  27th  of 'April,  1826,  to  which  the  plaintiff  was 
a  party,  constitutes  an  express  acknowledgment  of  the  mortgage 
by  both  Blencowe  and  Finden,  the  mortgagee  and  the  transferree, 
within  twenty  years  next  before  the  bill  was  filed.  There  is  no 
question,  therefore,  of  the  title  of  the  plaintiff  to  redeem  the  pre- 
mises [the  second  or  1799  estate]  comprised  in  that  assignment 
The  d^ence  founded  upon  the  statute,  if  it  has  any  application, 

(a)  8  Vea.  26.  (b)  6  ICadd.  326.  '     (c)  12  Sim.  4t2. 

(<|)  6  Hare,  39. 
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can  only  apply  to  the  premises  [the  first  or  1798  estate]  compris- 
ed in  Baskett's  mortgage  of  1806.  Bat  these  premises  were  as* 
signed  by  Baskett  to  Finden  by  the  deed  of  the  24th  of  Novem- 
ber, 1827,  subject  to  the  equity  of  redemption.  The  eflFect  of 
that  deed  was  to  prevent  the  possession  by  the  mortgagee  from 
becoming  adverse  for  twenty  years, — ^that  is,  until  November, 

1847.  The  statute  would  not  be  be  construed  to  have  a 
[*81]      *retrospective  operation.    The  law,  before  the  statute, 

gave  the  mortgagor  the  benefit  of  an  acknowledgment 
of  the  existence  of  the  mortgage,  whether  made  to  himself  or  to 
any  other  person — ^in  other  words,  in  trying  a  feet,  mortgage  or 
no  mortgage— the  Court  received  evidence  of  any  clear  admission 
by  the  mortgagee  that  he  was  not  entitled  to  the  absolute  interest, 
although  that  admission  might  not  be  addressed  to  the  mortgagor. 
The  statute  of  1838  enacts,  that  such  admissions  are  no  longer 
to  be  received,  unless  the  acknowledgment  be  given  to  the  mort- 
gagor or  his  agent  But  this  will  not  be  construed  to  exclude 
the  legal  effect  of  acknowledgments  which  had  been  made  when 
the  act  was  passed,  and  were  then  attended  with  a  certain  legal 
effect,  and  had  conferred  a  certain  legal  right.  In  the  year  1838, 
when  the  statute  passed,  the  plaintiff  had,  by  the  then  existing 
law,  a  right  to  redeem  the  estate  which  would  continue  until  the 
year  1847.  Can  it  be  supposed  that  the  Legislature  intended  to 
take  away  eleven  years  of  this  period,  and  conclude  the  plaintiff 
absolutely  in  the  year  1836,  when  the  twenty  years,  reckoning 
firom  the  entry  of  Baskett,  would  expire?  Or,  which  would  be 
another  mode  of  showing  the  injustice  of  such  a  construction, 
suppose  the  first  mortgagee  had  entered  in  1812,  and  several  sub- 
sequent transfers  of  the  mortgage  had  been  made,  always  recog- 
nizing the  existence  of  the  equity  of  redemption,  the  mortgagor 
not  being  a  party ;  suppose,  also,*  that  the  last  of  such  acknow- 
ledgments had  been  made  in  1832 ;  this  would  give  the  mortga- 
gor until  1862  to  redeem.  In  the  year  1833  the  act  passed; 
would  the  Court  so  construe  the  act  as  to  make  it  convert  imme- 
diately the  estate  of  the  last  transferree  of  the  mortgage  into  an 
absolute  interest? 
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[The  ViCE-OHANCBHiOB  called  the  attention  *of  coun-  [♦82] 
sel  to  the  case  of  Towler  v.  Chatterton^^a)  in  which  a  party 
had,  in  February,  1828,  received  an  oral  promise  by  a  debtor  to 
pay  a  debt.  Lord  Tenterden's  Act  (9  Geo.  4,  c.  14)  passed  on 
the  9th  of  May,  1828,  and  came  into  operation  on  the  Ist  of 
January,  1829.  The  action  was  brought  in  Hilary  Term,  1829, 
when  it  was  held,  that,  the  promise  not  being  in  writing,  the 
debt  which  had  accrued  more  than  six  years  before  was  barred 
by  the  statute.] 

The  Court  would  not,  unl^s  it  was  inevitable,  come  to  a  con- 
clusion upon  the  effect  of  the  statute  which  would  lead  to  conse- 
quences so  palpably  unjust  It  was  not  absolutely  necessary  to 
adopt  that  conclusion,  for  the  word  "  mortgagee"  did  not  of 
necessity  include  "transferree;"  the  statute  might,  therefore, 
well  be  held  not  to  apply  to  a  case  in  which  the  transferree  of 
the  mortgagee  had  obtained  and  held  possession  for  twenty 
years ;  or,  if  the  statute  applied  to  that  case,  then  the  transferree 
might  be  regarded  as  a  new  mortgagee,  and  the  time  of  his  entry 
into  possession  might  be  considered  as  the  time  from  which  the 
statute  was  to  run.  Cltus,  the  entry  of  Finden  into  possession 
in  1827  would  give  the  plaintiff  until  the  year  1847  to  redeem. 
This  construction  would  satisfy  the  worcjs  of  the  act  The  year 
1827  was,  in  fact,  the  time  at  which  Finden,  the  mortgagee,  ob- 
tained such  possession. 

Mr.  SomiUt/  and  Mr.  HecUhfieJd^  for  the  defendants. 

The  cases  of  Lucas  v.  Dennison^Qi)  and  TruJock  v.  Iiobey,{c) 
were  cited. 

*The  Viob-Chancellor  : — In  this  case  the  bill  is  filed    [*88] 
by  the  mortgagor  to  redeem  two  different  estates.    In 
respect  of  that  which  I  will  call  the  first  estate,  it  is  objected  by 
the  defendants,  that  more  than  twenty  years  having  elapsed  since 
the  mortgagee,  or  those  under  whom  he  claims,  have  been  in 

(a)6Bing.  25a  <()  U  Sin.  584.  (e)  12  Sim.  401 
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possession  without  acknowledgment  of  the  mortgagor's  title,  the 
property  is  not  redeemable.  With  respect  to  the  second,  the 
right  to  redeem  is  admitted ;  but  it  is  said,  on  the  part  of  the 
plaintiJBP,  that  inasmuch  as  one  mortgage  on  th&t  property  of 
8001  was  bought  by  a  mortgagee,  whom  I  will  presently  mention, 
for  140t,  the  property  is  now  redeemable  on  payment  of  that 
140^  instead  of  the  SOOL  A  further  claim  is  made  also  in  re- 
spect of  dilapidations,  which,  it  is  admitted,  must  be  matter  for 
inquiry. 

I  will  first  state  the  conclusion  to  which  I  have  come  with  re- 
gard to  the  operatioi^  of  the  Statute  of  Limitations  on  the  first 
estate.  Assuming  that  the  statute  does,  in  some  cases,  deprive 
the  mortgagor  of  his  right  to  redeem,  where  it  does  not  appear 
that,  in  justice,  there  is  any  necessity  for  sucli  a  pro^ion ;  it 
must  be  observed,  that  the  statute  did  not,  in  this  case,  immediate- 
ly, nor  until  after  a  considerable  lapse  of  time,  deprive  the 
plaintiff  of  his  equity  of  redemption.  The  mortgagor  had  nearly 
three  years  to  insist  upon  his  right  to  redeem,  after  the  statute 
had  passed.  The  statute  passed  in  July,  1883,  and  it  was  not 
till  1886  that  the  twenty  years  expired ;  therefore,  at  all  events, 
there  were  three  years  in  which  the  mort^gor  might  have  re- 
deemed the  estate  after  the  passing  of  the  act.  Why,  however, 
the  mortgagee  should  not  be  allowed  to  make  an  admission  (in 
writing  signed  by  himself)  of  his  mortgage-title  to  a  third 
[*84]  person,  of  which  the  mortgagor  may  have  the  *benefit,  I 
do  not  know ;  but  the  statute  requires  that  the  admission 
should  be  made  to  the  mortgagor  himself,  and  by  that  I  am 
bound. 

Now,  it  appears  to  me,  and  the  conclusion  to  which  I  have 
come  in  this  case  is,  that  the  statute  applies  to  and  includes  the 
case  of  a  mortgagee  in  possession  at  the  time  when  the  act  passed. 
I  referred  to  some  sections  at  the  time  of  the  argument  which 
appeared  to  me  to  show  that  this  must  be  the  case.  The  20th 
section  appears  to  put  this  beyond  dispute,  for  that  section  con- 
templates, among  other  cases,  a  case  where  the  twenty  years  had 
actually  run  when  the  statute  passed,  and  in  some  of  those  cases 
the  right  to  redeem  is  saved.     In  this  case,  it  appears  that 
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Easkett  took  possession  of  the  first  estate  in  1816.  He  was  a 
mortgagee  within  the  act,  and  the  defendant,  who  is  in  the  situa* 
lion  of  a  purchaser  of  that  mortgagee,  is  entitled  to  the  same 
benefit.  I  think  the  right  to  redeem  was  barred  when  the  bill 
was  filed,  unless  there  had  been  an  acknowledgment  such  as  the 
act  requires.  It  appears  to  me,  that  there  had  been  no  such  ac^ 
knowledgment ;  and,  therefore,  as  regards  the  first  estate,  that 
it  is  not  now  redeemable.  It  is  impossible  to  hold,  that  this  case 
is  not  within  the  statute,  for  the  plaintiff's  interest  is  an  equity 
of  redemption,  which  is  the  very  interest  the  statute  bars. 

The  second  property  is  admitted  to  be  redeemable.  The 
question  is  as  to  the  140t  On  the  21st  of  October,  1825,  a 
mortgage  for  3001  was  assigned  by  Warren  to  Finden,  who  gave 
only  140i.  for  it.  The  allegation  in  the  bill  is,  that  Finden  at 
that  time  was  acting  as  solicitor  as  well  for  the  plaintiff  as  for 
Warren,  and  Warren  having  agreed  with  the  plaintiff  to  accept 
payment  of  the  1402.  in  full  discharge  of  all  principal 
*and  interest  moneys,  owing  upon  the  security,  and  the  [*85] 
plaintiff  being  in  want  of  money  for  that  purpose,  Finden 
advanced  to  the  plaintiff  140Z.,  by  paying  the  same  to  Warren 
on  the  plaintiff's  account,  and  thereupon  the  assignment  of  the 
21st  of  October,  1825,  was  made  to  Finden,  as  trustee  for  the 
plaintiff.  The  bill  alleges  that  an  actual  agreement  was  come  to 
between  the  plaintiff  and  Warren, — Finden  having  acted  as  his 
friend  and  solicitor,  in  lending  the  money,  and  having  become 
his  trustee  in  carrying  out  the  transaction.  This  is  the  case  on 
the  pleadings,  but  the  case  relied  on  at  the  bar  was  not  founded 
upon  any  proof  of  Finden  being  a  trustee.  It  was  argued,  that 
Finden  being  at  that  time  the  solicitor  of  the  mortgagor,  was  not 
in  a  condition  to  buy  up  the  mortgage  at  a  reduced  price 
for  his  own  profit.  The  two  cases  might  possibly  lead  to  the 
same  result,  but  different  defences  might  be  made  to  them ;  and 
the  cases  are  obviously  different,  [Btts  Honor  then  stated  the 
evidence  as  to  the  alleged  contract,  remarking  that  Finden  had 
not  been  examined  to  proVe  the  transaction,  and  concluded  by 
giving  the  plaintiff  the  option  of  taking  an  inquiry  before  the 
Master,  whether  it  was  agreed  between  the  plaintiff*  and  Warren 
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that  the  plaintiff  should  pay  140/,  in  full,  for  principal,  interest, 
and  costs,  on  the  security  of  the  two  indentures  of  May,  1809, 
and  October^  1810;  and  whether  it  was  agreed  between  the 
plaintiff  and  Finden  that  Finden  should  be  a  trustee  of  the  in* 
denture  of  October,  1825,  for  the  plaintiff.] 

As  to  the  dilapidations,  I  have  looked  into  the  fonns  of  the 
decrees,  atid  I  cannot  find  any  distinct  form  on  that  subject     It 
appears  to  me,  that  the  only  inquiry  can  be,  whether  the  mort- 
gagee, to  the  damage  and  injury  of  the  plaintiff,  allowed 
[*86]     the  buildings  to  fall  down.     *There  must  bo  liberty  to 
state  special  circumstances  as  to  both  inq^uixies. 


The  undertaking  with  regard  to  the  payment  into  Court  waa 
not  fulfilled,  and  the  cause  wss  ordered  to  stand  oyer,  with  liberty 
to  amend  by  adding  parties.  The  legatees  were  made  parties  by 
amendment,  and  dijsclaimed.  The  cause  was  again  set  down  for 
hearing,  and  the  decree  pronounced  on  the  former  hearing  was 
taken  without  rc-arguing  the  case, 

# 

Mr.  Tarriajio  appeared  for  the  legateeaa 


The  plaintiff  sued  in  forma  pauperis ;  and  the  decree  gave  him 
leave  to  i-edeem  the  second  estate,  on  payment  of  the  principal, 
interest,  and  costs. 

•  « 

Mr.  Bolt  submitted,  that  the  a)sts  of  so  much  of  the  biU  as 
related  to  the  first  estate,  with  respect  to  which  relief  was  refused, 
ought  not  to  be  added  to  the  costs  of  the  redemption  of  the 
second  estate.  The  aecond  estate  should  not  be  charged  with 
more  than  its  own  burden. 

The  VicE"Chanckllor  said,  that  the  costs  of  the  suit,  as  to 
both  properties,  must  be  addi^  to  the  principal  and  interest  due 
upon  the  redeemable  estate^  to  be  paid  by  ike  plaintiff  in  case  of 
redemption. 


t 


CASES  IN  CHANCEBY.  87 


1847.--Mo8le7  y.  Baker. 


*MosLBY  V.  Bakeb.  [*87] 

1848:  lOtb,  llth,  17th  and  19th  Febniaiy. 

The  plaintiff  became  a  member  o^  and  pmtshaaed  twelve  and  a  half  shares  in  a 
bnilding  society,  constituted  under  the  statute  6  A  7  WiL  4  c.  82,  and  the  society 
adyanoed  a  sum  of  750iL  in  respect  of  such  shares,  upon  a  oonyeyance  of  certain 
property  to  the  trustees  of  the  society  by  way  of  mortgage.  According  to  the 
rules  of  the  society,  10«.  per  month  subscription,  and  4^.  per  month  redemption 
moneys,  were  payable  on  each  share,  until  a  sum  of  1202.  per  share  should  be 
realized  for  the  non-purchasing  members.  On  a  bill  against  the  trustees  ibr  re- 
demption:— Esldf  that,  upon  the  terms  of  the  mortgage-deed  and  the  rales  of  the 
society,  the  plaintiff  was  entitled  to  redeem  only  upon  payment  of  all  the  future 
subscriptions  on  his  shares  until  the  dissolution  of  the  society,  the  probable  dura- 
tion of  the  society  to  be  ascertained  by  calculation,  and  the  future  payments  to 
be  treated  as  if  immediately  due. 

The  suit  was  brought  to  redeem  certain  premises  situated  at 
HoxtoD,  which  under  a  deed  of  the  11th  of  April,  1845,  had  been 
conveyed  to  the  defendants,  the  trustees  of  the  Equitable  Provi- 
dent Association  and  Savings  Fund. 

The  Equitable  Provident  Association  was  established  in  Sep- 
.tember,  1844,  under  the  act  for  the  regulation  of  benefit  building 
80cieties.(a)  The  objects  of  the  association  were  by  the  pros- 
pectus thus  described :  first,  to  raise  a  fund  to  lend  to  the  mem- 
bers such  sums  as  they  may  from  time  to  time  require,  to  enable 
them  to  purchase  fi:«ehold  or  leasehold  property ;  to  buy  land 
for  building  purposes ;  and  to  assist  them  to  complete  unfinished 
houses,  or  to  erect  others.  Secondly,  to  afford  persons  who  do 
not  desire  to  purchase  property  a  secure  and  profitable  invest- 
ment for  such  sums  as  they  may  think  proper  to  deposit,  by 
monthly  payments  of  lOs. ;  all  moneys  thus  received  being  lent 
out  to  other  members,  on  the  security  of  the  property  purchased 
by  them.  Thirdly,  to  enable  persons  who  have  obtained  advan- 
ces by  way  of  mortgage  upon  their  property,  to  pay  off  such  in- 
cumbrances, and  to  liquidate  the  debt  to  the  association  by  easy 
monthly  payments,  so  that  at  the  termination  of  the  association 
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such  members  will  find  themselves  relieved  from  a  heavy  debt, 
during  the  existence  of  which,  while  owing  to  a  private  indl- 
vidualj  they  were  in  constant  dread  of  a  foreclosure  of  the 
[*88]  ^mortgage,  and  a  forced  aaie  of  their  property, — a  pro- 
ceeding which  cannot  take  place  while  the  money  is  o^ing 
to  ttds  association,  so  long  aa  the  members  are  not  in  arrear  with 
their  payments  six  consecutive  months. 

The  first  thirty-five  articles  of  the  society  regulated  the  ap* 
pointment  and  duties  of  the  officers.  37.  Every  member  to  pay 
his  or  her  aubscription  of  10^\  per  share  per  month,  commencing 
at  the  first  monthly  meeting  in  October,  1844,  and  all  fines  which 
may  become  due  from  him,  until  the  objects  of  the  association 
shall  be  fally  accomplished.  Any  member  (not  having  executed 
a  mortgage  to  the  association  as  after  mentioned)  neglecting  the 
payment  of  his  subscriptions  untU  the  fines  thereby  incurred 
shall  equal  the  moneys  advanced  by  him  or  her,  exclusive  of  the 
entrance  fees,  to  cease  to  be  a  member  of  the  association,  and 
forfeit  all  his  interest  therein.  40.  Persons  admitted  after  the 
third  monthly  meeting  to  pay  the  monthly  subscriptions  from 
the  commencemeut  of  the  association  together  with  such  farther 
Bum  as  the  directora,  fi*om  a  calculation  of  profits  shall  deem 
reasonable.  »  ,  -     •  * 

"42.  That  at  every  general  meeting  for  advancing  to  share- 
holders the  amount  of  their  shares,  the  directors  shall  offer  for 
general  competition  one  share  or  gum  of  120^,,  at  such  premium 
as  they  may  determine^  and  the  member  who  offers  the  greatest 
premium  beyond  the  sum  so  fixed,  shall  be  declared  entitled  to 
the  advance,  and  shall  be  at  hberty  to  take  such  number  of  addi- 
tional shares  m  the  chairman  of  the  directors  may  determine^  at 
the  same  rate,  provided  he  immediately  declares  his  intention  so 
to  do,  and  provided  the  sum  to  be  advanced  upon  such  shares 
shall  be  within  the  amount  which  the  directors  shall  declare 
they  have  to  dispose  of  at  such  meeting.  The  directors 
[*89]  shall  *haTe  power  to  sell  an  additional  quarter^  half,  or 
three-quarter  share  at  the  same  premium  as  the  last  pur- 
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chase,  if  required,  and  such  sale  shall  take  place  about  half-past 
eight  o'clock  in  the  evening." 

"44.  That  every  member  who  purchases  a  share  shall  be 
bound  to  provide  a  good  and  sufficient  mortgage  of  real  prdperty 
within  three  months  from  the  date  of  the  meeting  at  which  such 
shares  shall  have  been  so  purchased ;  and  in  de&ult  of  his 
doing  so,  the  shares  so  purchased  by  him  shall  be  again  put 
up  to  sale  at  the  first  monthly  meeting  next  after  the  expiration 
of  the  said  three  months,  and  he  shall  be  liable  to  any  loss  con- 
sequent upon  such  re-sale,  and  in  addition  thereto  he  shall  pay  to 
the  association  a  fine  of  one  guinea  for  every  share  so  purchased 
by  him,  and  again  put  up  for  sale.  Provided,  nevertheless,  that 
the  directors  may  extend  such  period  for  an  additional  term  of 
three  months,  upon  the  member  paying  interest  at  52.  per  cent, 
for  the  accommodation,  on  the  net  sum  he  is  actually  to  receive 
after  deducting  premiums  only." 

"48.  That  when  any  member  shall  be  entitled  to  receive  the 
amount  of  the  value  of  his  or  her  share  or  shares,  pursuant  to 
Rule  42,  he  or  she  shall  give  notice  to  the  manager  of  the  nature 
and  situation  of  the  property  intended  to  be  offered  as  security 
for  the  future  pajrments  in  respect  of  such  share  or  shares,  and 
deposit  with  him,  for  the  surveyor,  the  fee  specified  in  these  rules 
for  making  such  survey ;  and  the  manager  shall  forthwith  trans- 
mit such  notice  to  the  surveyor,  and  each  of  the  directors  re- 
spectively, and  the  surveyor  shall,  within  seven  days  after  the 
receipt  thereof)  examine  the  premises  mentioned  in  such  notice, 
and  make  his  report  in  writing  to  the  directors." 

*"60.  That  when  the  directors  are  satisfied  that  the  [*90] 
property  so  offered  is  a  sufficient  security  to  the  asso- 
ciation, they  shall  pay,  or  order  to  be  paid  to  such  member,  the 
sum  or  sums  of  money  which  he  or  she  shall  be  entitled  to  re- 
ceive, on  such  member  executing  a  mortgage  of  such  property, 
as  the  solicitor  to  the  association  shall  require,  and  depositing  the 
same,  and  all  other  necessary  title-deeds  relating  thereto,  with 


90  CASES  m  CHANCERY. 

1848.— Mosley  v.  Baker. 

the  trustees  as  a  security  to  the  association  for  so  much  money 
as  shall  be  therein  expressed  to  be  secured." 

"  68.  That  in  the  mortgage,  the  usual  covenants  6x  insurance 
shall  be  inserted,  it  shall  be  specified  that  in  case  the  said  mem- 
ber shall  at  any  time  thereafter  fail,  neglect,  or  refuse,  for  six 
monthly  nights,  to  pay  all  or  any  of  his  or  her  subscriptions,  pay- 
ments, and  redemption-money,  or  to  observe  and  perform  all  or 
any  of  the  regulations  on  his  or  her  part  respectively  to  be  paid, 
observed  and  performed,  then  the  trustees  for  the  time  being 
shall  appoint  a  person  or  persons  to  collect  the  rents  and  profits 
of  the  premises  therein  mentioned ;  but  should  the  same  be  in- 
sufficient to  satisfy  the  purpose  aforesaid,  then  the  said  trustees 
shall,  without  the  concurrence  or  consent  of  such  member,  ab- 
solutely sell  and  dispose  of  all  or  any  part  of  the  said  premises, 
either  by  public  auction  or  private  contract,  for  the  most  money 
that  can  be  had  or  gotten  for  the  same,  and  shall  receive  the  pur- 
chase-money arising  therefirom ;  and  at  such  public  sale  the  trus- 
tees, or  one  of  them,  or  some  other  person  to  be  appointed  by 
them,  or  him,  in  writing,  shall  be  allowed  to  buy  in  the  premises 
on  behalf  of  the  association,  and  to  re-sell  the  same  without  being 
answerable  for  any  loss  to  be  occasioned  by  such  re-sale,  but  that 

if  any  loss  should  be  occasioned  by  such  re-sale,  it  shall 
[*91]    be  borne  by  the  mortgagor ;  and  *out  of  the  money  to  arise 

firom  such  collection  of  rents  and  profits,  or  such  sale  as 
aforesaid,  the  trustees  for  the  time  being  shall,  in  the  first  place, 
discharge  all  costs,  charges,  and  expenses  which  may  be  incurred 
on  account  of  such  collection  of  rents,  or  sale  or  sales,  or  in  any- 
wise relating  to  the  trusts  therein  contained ;  and,  in  the  next 
place,  shall  retain  and  reimburse  themselves  and  the  said  as- 
sociation, all  such  principal  subscriptions,  and  other  payments 
as  shall  be  then  due,  owing,  and  payable  by  such  member,  un- 
der and  by  virtue  of  these  rules  and  the  mortgage ;  and  the 
moneys  so  retained  for  the  said  association  shall  be  imme- 
diately placed  at  the  bankers,  to  the  account  and  for  the  use 
and  benefit  of  this  association;  and  they  shall  pay  the  surplus  (if 
any)  arising  from  such  sale  or  coUeetion  of  rents,  to  the  said  mem 
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ber,  or  to  sach  other  person  or  persons  as  he  or  she  shall,  by  wri- 
ting under  his  or  her  hand,  direct  or  appoint  to  receive  the  same. 
That  in  case  any  mortgagor  shall  be  himself  the  actual  occupi- 
er, of  any  pjemiBes  mortgaged  to  this  association,  then  and  in  such 
case  the  mortgage  deed  shall  contain  a  stipulation  that  he  shall 
become  tenant  to  the  trustees,  at  a  rent  which  shall  be  sufficient 
to  cover  the  amount  of  his  yearly  payment ;  and  the  trustees  diall 
have  power  of  distress,  as  in  cases  of  landlord  and  tenant ;  and 
with  the  money  to  be  produced  by  such  collection  of  rent,  issues, 
and  profits  on  such  sale,  the  trustees  for  the  time  being  shall,  in 
the  first  place,  discharge  all  costs  and  expenses  which  may  be  in- 
curred on  account  of  such  collection  of  rents,  or  sale  or  sales,  or 
in  anywise  relating  to  the  same.  And  in  the  said  mortgage  it 
shall  be  declared,  that  the  receipt  or  receipts  of  the  trustees  for 
the  time  being,  acting  under  that  deed,  shall  be  a  sufficient  dis- 
charge and  discharges  to  all  tenants  and  purchasers  paying  any 
money  to  such  trustees,  without  being  accountable  for 
the  misapplication  or  non-application  thereof;  and  ''^that  [*92] 
the  purchaser  or  puchasers  shall  not  be  required,  or  un- 
der the  necessity  of  inquiring  into  the  propriety  of  such  sale  or 
sales,  or  whether  any  such-  de&ult  or  deficiency  shall  have 
taken  place.^'^ 

''  69.  That  any  member  having  purchased  a  share  or  shares 
shall  pay  the  sum  of  4^.  as  and  towards  the  redemption  thereof 
for  each  and  every  share,  and  in  proportion  for  every  fractional  part 
of  a  share,  he  or  she  may  hold  at  the  then  next  general  meeting 
of  the  association  after  receipt  thereof  and  shall  continue  paying 
the  same  during  the  continuance  of  the  association,  at  every  suc- 
ceeding meeeting,  with  and  in  addition  to  the  monthly  subscrip- 
tions ;  and  such  member  shall  be  liable  to  the  payment  of  one 
half  of  the  fines  for  the  non-payment  of  his  or  her  redemption 
money,  per  share,  at  the  periods  above  specified,  as  he  or  she 
would  be  liable  to  according  to  Bule  87,  for  non-payment  of  his 
or  her  regular  subscriptions." 

"  62.  That  if  any  member  of  this  association  shall  be  desirous 
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of  paying  off  and  redeeming  any  security  or  securities  which  he 
or  she  shall  have  given  to  this  association,  and  shall  give  notice 
of  such  his  or  her  desire  to  the  manager,  the  directors  shall  allow 
such  member  the  profits  of  his  share  or  shares,  mad^  up  to  such 
time,  and  shall  make  a  deduction  of  such  profits,  and  of  the 
amount  of  subscriptions  paid  in  by  such  member,  firom  the  full 
amount  expressed  to  be  secured  in  and  by  the  mortgage ;  and  the 
directors  are  hereby  authorized  and  empowered  to  receive  the  ba- 
lance, either  in  one  payment,  or  by  such  instalments  as  the  di- 
rectors and  the  member  shall  agree  upon ;  and  on  payment  of 
the  balance,  together  with  all  fines  due  in. respect  of  such  share 
or  shares,  the  directors  shall  authorize  the  trustees  to  deliver  all 

deeds  and  other  documents  in  their  custody,  relating  to 
[*93]    the  mortgage  so  *redeemed,  to  the  member ;  and  at  his  or 

her  cost  indorse  a  receipt  or  acknowledgment  of  pay- 
ment on  such  mortgage,  according  to  6  &  7  Will.  4,  c  32." 

"  65.  That  any  person  who  shall  be  desirous  of  withdrawing 
from  this  association  any  share  or  shares  which  shall  not  have 
been  purchased  according  to  Rule  42,  shall  be  allowed  to  do  so 
on  giving  one  month's  previous  notice  in  writing  of  such  his  or 
her  intention  to  the  manager  at  any  general  meHj^g  of  the  as- 
sociation, and  the  money  subscribed  in  respect  of  such  share  or 
shares  shall  be  repaid  to  such  member,  subject  only  to  the  for- 
feitures next  hereafter  mentioned ;  that  is  to  say,  if  application  to 
withdraw  shall  be  made  within  the  first  year  from  the  first  meet- 
ing thereof,  a  forfeiture  of  one  guinea  per  share,  in  addition  to 
the  entrance  fee ;  if  within  the  second  year  from  the  said  first 
meeting,  a  forfeiture  of  lOs.  6g?.  per  share,  in  addition  to  the  en- 
trance fee ;  that  if  the  application  to  withdraw  be  made  within 
the  third  or  fourth  year  from  the  holding  of  the  said  first  meet* 
ing,  he  shall  take  out  the  net  amount  of  subscriptions  paid,  ex- 
clusive of  entrance  fee  only ;  that  if  the  application  to  withdraw 
any  such  share  or  shares  shall  be  made  within  the  fifth,  or  any 
subsequent  year  from  the  holding  of  such  first  meeting,  the  di- 
rectors are  hereby  empowered  to  allow  the  members  so  desirous 
of  withdrawing,  out  of  the  profits  which  the  association  shall 
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have  realized,  such  bonus  for  the  withdrawal  of  each  share  as 
they  shall  from  time  to  time  determine." 

"  108.  That  when  the  amount  or  value  of  120i  shall  have  been 
realized  for  each  share,  after  all  expenses  and  liabilities  of  this 
association  have  been  fully  paid  and  satisfied,  the  accounts  shall 
be  finally  audited,  printed,  and  sent  to  each  member,  in  manner 
hereinbefore  mentioned,  and  this  association  shall  termi- 
nate, and  the  trustees  *shall,  upon  the  authority  in  writ-  [*94] 
ingof  the  directors,  signed  by  the  chairman  and  attested 
by  the  manager,  deliver  up  to  each  member,  or  his  or  her  legal 
representatives,  the  title  deeds  and  other  documents  which  shall 
have  been  deposited  with  them  by  such  member,  as  a  security  to 
this  association,  and  shall  and  will,  at  his,  her,  or  their  request 
and  expense,  indorse  on  his  or  her  mortgage  and  security  a  re- 
ceipt for  all  the  moneys  intended  to  be  secured  thereby,  pursuant 
to  the  6  &  7  Will.  4,  c.  82,  s.  5." 

The  plaintiflF,  in  1845,  with  the  view  of  obtaining  an  advance 
of  money  to  erect  some  houses  on  the  land  at  Hoxton,  became 
a  member  of,  and  subscribed  for  twelve  and  a  half  shares  in  the 
association,  by  becoming  a  purchaser  of  that  number  of  shares 
.  in  the  manner  prescribed  by  the  42nd  article,  and  the  premises 
at  Hoxton  and  in  th^  Edgeware  Road  were  accepted  by  the  as- 
sociation as  a  mortgage,  in  conformity  with  the  44th  article. 

The  mortgage  deed,  dated  ^he  11th  of  April,  1845,  recited  the 
title  of  the  plaintiff  to  the  premises,  the  institution  of  the  associa- 
tion, and  that  the  shares,  on  being  realized,  would  amount  to  120t 
each. ;  that  the  plaintiff  had  become  entitled  to  twelve  and  a 
half  shares,  and  was,  according  to  the  rules  of  the  association, 
entitled  to  receive  out  of  the  funds  thereof  760£,  in  respect  of 
the  said  shares ;  and  that,  for  securing  the  due  and  regular  pay- 
ments of  the  subscriptions,  redemption  fee,  and  other  moneys 
which  should  become  payable  by  the  plaintiff,  in  respect  of  his 
shares,  it  had  been  agreed  that  the  said  premises  should  be  as- 
signed and  demised  to  the  defcftidants,  the  trustees  of  the  associa- 
tion, upon  the  trusts  thereinafter  declared ;  and  in  consideration 
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of  the  sum  of  7501)  the  parties  thereto  of  the  first  and  second 

part  assigned  and  transferred  the  messuages  and  premises 
[*95]     to  *the  trustees  of  the  association  for  the  residue  of  the 

terms  therein  mentioned,  upon  trusty  if  the  plaintifi^  his 
heirs,  executors,  &c.,  should  from  time  to  time  duly  pay,  observe, 
and  perform  all  the  subscriptions,  payments,  redemption  money, 
and  regulations,  on  his  and  their  part  to  be  paid,  observed,  and 
performed,  according  to  the  articles  of  the  association,  in  respect 
of  the  said  twelve  and  a  half  shares,  to  permit  the  plaintiff,  his 
heirs,  executors,  &c.,  to  hold  and  enjoy  the  said  premises,  and 
receive  the  rents  and  profits  thereof^  for  his  and  their  own  benefit 
But  if  the  plaintiff  should  &il,  neglect,  or  refuse,  for  six  monthly 
meetings,  to  make  and  pay  all  or  any  of  the  subscriptions,  pay- 
ments, and  redemption  moneys,  to  observe  and  perform  all  or 
any  other  regulations  on  his  or  their  parts  to  be  paid,  observed, 
and  performed,  or  should  not  keep  the  premises  in  good  repair, 
pay  the  rent,  and  perform  the  covenants  in  the  lease  on  which 
they  were  held,  and  insure  the  premises  from  fire,  or  if  he  should 
become  bankrupt  or  insolvent,  then  in  any  or  either  of  such 
cases  the  trustees  of  the  association  should  appoint  a  collector  of 
the  rents,  and  thereout  pay,  satisfy,  and  effect  all  the  said  pur- 
poses ;  and,  if  the  rents  should  be  insufficient  for  such  purposes, 
upon  trust  to  sell  the  said  premises,  and  out  of  the  moneys  to 
arise  from  such  rents  and  profits  or  sale,  in  the  first  place  to  re- 
tain and  pay  the  expenses  incurred  in  the  execution  of  the  trust, 
and  then  to  retain  for  the  associatiogi  all  such  subscriptions  and 
other  paym^ts  as  should  be  then,  and  should  thereafter  become, 
due,  and  o^ng,  and  payable,  in  respect  of  the  said  shares,  by 
the  plaintiff,  his  executors,  administrators,  and  assigns,  calculat* 
ing  the  probable  duration  of  the  said  association,  it  being  there- 
by declared  and  agreed  that,  in  case  such  sale  as  aforesaid  should 
take  place,  all  moneys  which  should  at  any  time  afterwards  be- 
come due  in  respect  of  the  said  shares  should  be  considered  as 

due  at  the  time  of  such  sale,  and  that  the  same  should 
[♦96]     be  *fully  deducted  and  paid  out  of  the  moneys  raised 

by  virtue  of  the  said  powers  or  trusts,  and  that  the  trus 
tees  or  directors  of  the  association  should  calculate  the  amount 
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aocordingly ;  and  upon  trust  to  pay  the  surplus  money,  if  any, 
to  arise  from  such  sale  and  relets  as  aforesaid,  to  the  plaintiff,  his 
heirs,  executors,  administrators,  and  assigns. 

The  plaintiff  fell  into  arrear  in  respect  of  his  monthly  subscrip- 
tions^ and  the  trustees  exercised  their  power  of  sale  as  to  part  of 
the  property  comprised  in  the  security.  The  plaintiff,  on  the 
SOth  of  April,  1847,  tendered  to  the  trustees  690JL,  the  sum  which 
he  calculated  to  remain  due  in  respect  of  the  mortgage,  but  this 
sum  the  trustees  refiised  to  receive,  except  as  a  payment  upon 
account.  The  plaintiff  also  offered  to  pay,  in  addition,  the  costs 
of  the  solicitor  of  the  association.  The  bill,  which  was  filed  in 
May,  1847,  prayed  that  an  account  might  be  taken  of  what  was 
due  to  the  defendants,  as  such  trustees,  on  the  mortgage  security, 
and  that  it  might  be  declared  that)  in  taking  such  account^  the 
plaintiff  should  not  be  charged  with  any  sums  for  redemption- 
moneys,  subscriptions,  fines,  or  other  payments  on  the  said  shares, 
accruing  after  the  tender, — ^the  plaintiff  confirming  the  sale  which 
had  been  made,  and  paying  what  should  be  found  due  from  him. 
And  that,  upon  such  payment,  the  defendants  might  deliver  up 
to  the  plaintiff  the  deeds,  and  indorse  an  acknowledgment  or  re- 
ceipt on  the  mortgage  security,  according  to  the  62nd  rule,  or 
execute  such  deeds  as  might  be  necessary  to  re-invest  the  premi- 
ses in  the  plaintiff 

The  answer  of  the  trustees  denied  the  title  of  the  plaintiff  to 
redeem  the  mortgaged  property,  except  upon  payment  of  all  the 
future  subscriptions ;  and  said  that  the  amount  of  such 
subscriptions  must  be  ascertained  on  the  "^same  principle  [*97] 
as  the  mortgage-deed  directed  in  cases  were  the  mortgaged 
premises  were  sold  by  the  association  owing  to  the  de&ult  of  the 
mortgagor. 


Mr.  BoU  and  Mr.  Prior ,  for  the  plaintiff,  principally  relied  on 
the  62nd  section  of  the  articles,  in  which  the  terms  of  redemp- 
tion are  expressed  to  be,  that  the  profits  of  the  share  up  to  the 
time  of  redemption,  and  the  amount  of  subscriptions  paid  in  by 
the  member,  are  to  be  deducted  from  the  full  amount  expressed 
to  be  secured  by  the   mortgage,  and,  upon  pajrment  of  the 
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balance,  the  deeds  are  to  be  delivered  up.  They  contended  that 
this  clause  of  the  articles  was  not  reconcileable  with  the  claim 
of  the  society,  that  the  payraent  of  the  subscriptions  must  be 
continued  until  the  dissolutdon  of  the  society.  As  an  association 
formed  under  the  statute,  they  must  adhere  to  the  regulations 
which  gave  them  the  benefit  of  the  statute.  Departing  from 
the  provisions  of  its  constitution,  the  contract  of  a  building 
society  might  become  usurious,  and  illegal.  The  mortgage-deed 
in  this  case  would  be  clearly  tainted  with  usury,  unless  it  were 
protected  by  the  statute. 

They  asked  for  such  a  declaration  or  direction  to  the  Master, 
as  to  the  principle  upon  which  the  account  was  to  be  taken,  as 
would  obviate  the  expense  of  determining  that  question  upon 
exceptions,  and  of  then  going  a  second  time  before  the  Master. 

Mr.  BomiUy  and  Mr.  Beavan,  for  the  trustees  of  the  associa- 
tion,  insisted,  that  the  plain  meaning  of  the  rules  of  the  associa- 
tion was,  that  a  party  who  became  a  purchasing  member,  by 
that  means  received  the  amount  of  his  share  immediately,  with- 
out waiting  for  the  termination  of  the  society ;  he,  in 
[*98]  fact;  discounted  his  share,  *and  thereby  incurred  the 
obligation  of  continuing  a  member,  or,  at  least,  of  con- 
tinuing to  pay  his  subscriptions  so  long  as  the  society  should  en- 
dure, or  BO  long  as,  according  to  the  then  state  of  its  funds,  its 
probable  duration  might  by  calculation  be  ascertained.  This  con- 
tract was  distinctly  shown  by  the  terms  of  the  mortgage  deed. 

On  the  suggestion  that  the  contract  was  usurious,  they  cited 
JBeetev.  Bidgood^{a)  Fhyerv.  Edwards^iji)  vjxdi  Spurrier  y,  Mayos8^(6) 
as  showing  that  usury  arose  only  in  cases  of  loan,  and  not  of 
purchase.  This  was,  in  fact,  the  purchase  of  an  annuity  by  the 
association,  such  annuity  being  paid  in  the  shape  of  monthly 
subscriptions. 


The  Vice-Chancellob  : — ^The  plaintiff  is  the  owner  of  twelve 

(o)  7  B.  A  0. 463.  (J)  1  Oowp.  112. 

(c)  1  Ves.  jun.  627;  S.  C,  4  Bra  a  0.  28. 
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and  a  half  shares  in  '^  The  Equitable  Provident  Association  and 
Savings  Fund,"  established  on  the  6th  September,  1844,  under 
the  statute  6  &  7  Will.  4,  c.  82,  intituled  "  An  Act  for  the 
Regulation  of  Benefit  Building  Societies."  The  first  three  de- 
fendants are  the  trustees  of  the  society,  and  represent  the  society 
upon  the  record*  Ann  Mosley,  the  remaining  defendant,  is  the 
plaintiff's  wife,  and  is  made  a  defendant  in  respect  of  an  interest 
she  has  in  the  property  comprised  in  the  mortgage  in  question. 

The  bill  is  for  the  redemption  of  the  mortgage  executed  by 
thfe  plaintiff  to  the  trustees,  in  April,  1845 ;  and  the  only  ques- 
tion is,  as  to  the  principle  upon  which  the  mortgage 
account  is  to  be  taken.  This,  it  is  conceded,  *must  [*99] 
depend  upon  the  construction  of  the  mortgage  deed, 
affected  or  not  (as  the  case  may  be)  by  the  articles  of  the  associ- 
ation to  which,  for  some  purposes,  the  deed  refers. 

The  plaintiff  has  contended,  that^  in  taking  the  account,  he  is 
to  be  charged  with  the  capital  moneys,  750t  advanced,  and  also 
with  certain  fines  to  which  he  has  become  liable  to  the  society, 
and  is  to  have  credit  for  all  the  monthly  subscriptions  of  10^. 
and  monthly  sums  of  4$.,  which,  under  name  of  redemption- 
moneys,  he  has  paid  since  the  advance ;  and  that  upon  payment 
by  him  to  the  association  of  the  balance  due  upon  the  account 
so  stated,  he  is  entitled  to  redeem  the  mortgage.  The  trustees 
have  contended,  that  the  plaintiff  is  a  shareholder  who  has  re- 
ceived the  value  of  his  shares  in  advance,  and  is  bound  to  con- 
tinue his  monthly  payments  so  long*  as  those  who  have  yet  to 
receive  their-  shares  shall  be  bound  to  pay  them ;  and  (applying 
this  to  the  mortgage)  that,  by  the  terms  of  the  mortgage-deed, 
the  mortgage  was  to  be  paid  by  monthly  payments  of  10^.  each, 
by  way  of  subscription,  on  the  plaintiff's  twelve  and  a  half 
shares,  and  further  monthly  payments  of  4^.  each,  under  the 
name  of  redemption-moneys;  that  such  payments  were  to  con- 
tinue until  the  dissolution  of  the  society,  which  was  to  take 
place  as  soon  as,  by  its  operations,  the  shares  should  be  of  the 
value  of  1202.  each ;  and  that  the  plaintiff  is  entitled  to  redeem 
the  mortgage  only  upon  payment  of  the  future  monthly  sub- 
scriptious  and  redemption-moneys.    Some  further  claims  are  made 
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on  behalf  of  the  aseociation ;  but  these  do  not  affect  the  question 
in  dispute  between  the  parties,  and  may,  therefore  be  excluded 
from  consideration.  .  I  shall,  for  the  same  reason,  exclude  from 
consideration  any  question  with  respect  to  profits,  for  the  dis- 
posal of  which  some  provision  is  made  in  the  articles. 
[*100]  *Now,  if  the  matter  in  dispute  is  to  be  settled  by  what 
appears  upon  the  mortgage-deed,  that  is,  if  there  be  no- 
thing in  the  articles  of  the  association  which,  by  reference  in  the 
mortgage-deed,  affects  its  construction,  it  is  clear,  in  my  appre- 
hension, that  the  claim  of  the  association  is  well  founded.  *  I 
have  read  the  articles,  and,  although  the  language  in  which  the 
clauses  bearing  upon  the  matters  in  question  are  expressed  do 
not  in  all  respects  appear  to  contemplate  a  mortgage  in  the  form 
of  that  which  plaintiff  seeks  to  redeem,  |;here  is  nothing  in  the 
62nd  clause,  or  any  other,  which,  as  I  understand  them,  is  incon* 
sistent  with  such  a  contract  as  I  suppose  the  plaintiff  to  have 
made  by  the  mortgage-deed.  And  if  (as  I  think  is  the  case)  the 
construction  of  the  mortgage-deed  is  free  from  ambiguity,  it  can- 
not be  invalidated,  nor  can  its  effect  be  controlled,  by  any  am- 
biguous expressions  in  the  articles  of  the  association. 

The  foots  necessary  to  explain  the  transaction  are  these : — 
The  object  of  the  association  was  to  raise  a  fond  by  monthly 
subscriptions  for  the  purpose  of  being  lent  upon  security  to  such 
of  the  members  of  the  association  (not  to  strangers)  as  should 
be  desirous  of  borrowing  money ;  and  these  operations  were  to 
be  continued  until,  by  the  monthly  payments  of  the  members, 
and  the  profits  of  the  association,  the  value  of  each  share  should 
amount  to  1201  The  monthly  subscription  of  the  non-borrow- 
ing members  was  to  be  lO^.  per  share,  and  with  this  and  the  sub- 
scriptions and  payments  of  the  borrowing  members,  and  certain 
fines,  it  was  calculated  or  expected  that  the  value  of  the  shares 
would  amount  to  120Z.  in  something  less  than  ten  years.  When 
this  was  accomplished,  the  fonds  were  to  be  divided  amongst  the 
shareholders,  and  the  association  was  to  be  dissolved.  Whether 
the  calculations  of  the  association  were  accurate,  or  their  expec- 
tations justified  by  them,  or  whether  the  bargain  was 
[*101]     ^provident,  is  not  now  the  question.    The  bill  asks 
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£)r  the  execution  of  the  mo£l^g;age^coiitract,  and  does  not  im- 
peach it  on  any  ground,  whethar\of;  illegality  or  impractica- 
bility; and  the  only  question  before 'ij^*  upon  these  pleadings, 
is,  what  was  the  contract  betwe^i  the  a^oblation  and  the  plain- 
tiff as  a  borrowing-member  ?  /  ^:  .•. 

Now,  the  principle  upon  which  the  associatibir}igpears  to  have 
proceeded  in  making  advances  to  its  members,  'aslshown  by  the 
42nd  and  suba|quent  articles,  was  not  that  of  a  sin!{^Q.laan  to  a 
stranger  upon  a  security.  No  one  could  be  a  borrowed  irS^e^t  a 
shareholder,  and  the  loan  to  him  was  to  be  effected  hjfsifk[g 
him  the  present  value  of  his  share  in  advance, — ^that  ie,  the  pre*:" 
sent  value  of  a  share  which  was  treated  as  worth  120Z.  at  a  future 
time.  In  applying  this  principle  the  following  course  was  pur- " 
sued : — It  was  taken  for  granted  that  120Z.  would  be  the  value 
of  each  share  at  the  time  appointed ;  the  monthly  subscription 
of  105.  on  each  share,  payable  by  non-borrowing  members,  was 
fixed;  the  same- monthly  subscription,  and,  by  sect.  69,  a  further 
monthly  payment  of  4ts.  per  share^  (under  the  name  of  redemp- 
tion-moneys,) by  borrowing  members,  were  also  fixed ;  as  were 
the  fines  payable  by  each  class  of  members  in  case  of  default  in 
paying  the  sums  to  which  they  were  liable.  In  this  state  of  things, 
the  transaction  being  between  the  members  of  the  association 
inter  se,  everything  material  being  fixed  or  agreed  upon,  and  the 
association  having,  by  its  directors,  ascertained  they  had  a  fund 
to  dispose  o^  the  directors  offered  one  share,  or  sum  of  120/.,  for 
competition  amongst  all  members  desirous  of  borrowing,  at  such 
premium  as  the  directors  thought  fit;  and  the  member  who 
offered  the  greatest  price  above  the  sum  so  fixed  was  to  have  the 
advance,  and  also  such  additional  shares  as  the  chairman 
of  the  directors  should  determine,  within  the  amount 
♦which  the  directors  should  declare  they  had  to  dispose  [*102] 
of  at  such  meeting. 

[His  Honor  read  the  clauses  42  and  48.] 

Bearing  these  things  in  mind,  and  that  the  question  is,  whether 
tlie  plaintiff,  having  at  the  time  and  in  consideration  of  the  ad- 
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vance  become  a  shareholder  tti;  the  association,  and  received  the 
value  of  his  share  in  4d«:a'kce,  is  not  bound  to  continue  his 
monthly  payments  untk^tHe  other  shareholders  (continuing  their 
subscriptions  also)  shklh^ave  received  the  value  of  their  shares 
also, — ^that  is,  -  during  the  continuance  of  the  association;  or 
whether  the  plfinlaff  has  a  right  to  treat  the  advance  to  him  as  a 
mere  loan'to  ar  stranger  who  has  paid  certain  instalments  towards 
6atis&c;ti(t>n  />f  his  debt.  Bearing  (I  say)  these  thif  gs  in  mind,  the 
dee^4t3sfilf  will  be  easily  understood. 

>.  ^{Hia  Honor  stated  the  material  parts  of  the  mortgage- deed.] 

Is  there,  then,  anything  in  the  articles  of  the  association  to 
invalidate  or  alter  the  effect  of  the  deed,  as  mere  matter  of  con- 
struction ?  The  circumstance  that  the  association  had  an  option, 
under  clause  58,  to  sell  the  property  in  case  of  the  plaintiff's 
default^  will  not  alter  this  question.  It  was  an  option  which  they 
might  exercise  or  decline.  But  the  clause  is  manifestly  so  inac- 
curate, that  it  cannot  furnish,  by  implication,  an  inference  from 
which  to  conclude,  that  the  deed  that  is  free  from  ambiguity,  and 
consistent  with  the  articles,  does  not  express  what  the  parties  in- 
tended. The  clause  strictly  admits  of  interpretation  in  con- 
formity with  the  deed.  If  there  was  any  doubt  upon  this  (which 
there  is  not^)  the  suit  should  have  been  to  impeach  or  correct 
the  deed,  which  the  pleadings  do  not  seek  to  do.  Nor 
[*108]  *does  the  biU  suggest  any  difficulty  in  ascertaining  the 
future  duration  of  the  society,  so  that  the  amount  of  the 
payments  may  be  settled.  I  cannot,  in  such  a  case,  treat  the 
deed  as  invalid  for  any  purpose  within  the  contract,  or  consider 
its  construction  as  altered  by  the  terms  of  the  articles.  It  is  not 
necessary  to  remark  upon  all  the  articles  which  may  be  the  sub- 
ject of  comment ;  but  I  may  observe  that  the  59th  and  the  66th 
clauses  tend  to  support  the  claim  upon  which  the  defendants 
insist.  The  non-purchasing  members  have  power  to  retire  from 
the  association,  but  there  is  no  corresponding  right  reserved  to 
the  purchasing  members. 

It  was  said,  however,  that  the  case  made  by  the  association 
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was  objectionable  in  itself  It  was  admitted  that  the  right  of  the 
plaintiff  to  make  for  himself  such  a  contract  as  he  pleased  could 
not  be  disputed ;  but  it  was  said  that  the  contract,  as  insisted  upon 
bj  the  association,  was  of  such  a  character  that  the  court  would 
not  give  effect  to  it  I  cannot  take  that  view  of  the  case.  To 
me  it  appears  that  every  shareholder,  whether  purchasing  or 
non-purchasing  must  prima  facie  stand  in  the  same  position,—* 
must  be  liable  to  pay  all  the  future  contributions  until  the  asso- 
ciation terminated ;  and  that  the  position  of  the  two  classes  of 
members  must  be  and  continue  in  this  respect  the  same  whether 
he  receives  the  value  of  his  share  before,  or  awaits  the  receipt  of 
it  at  the  termination  of  the  association. 

The  advance,  as  I  have  said,  was  not  a  mere  loan  to  a  stranger 
out  of  the  ftmds  of  the  society, — it  was  an  advance,  at  its  then 
present  or  conventional  value,  of  the  value  of  the  plaintiff's  in- 
terest in  the  shares  he  held,  at  the  termination  of  the  association. 
He  was  therefore  in  the  position  of  a  member  who  had  received 
by  anticipation  the  120Z.  which  the  non-purchasing  members 
were  not  to  receive  until  the  termination  of  the  associa- 
tion. *In  other  respects, — or  at  least  in  one  important  [*104] 
respect, — ^the  position  of  the  two  classes  of  members  was 
the  same.  Each  had  to  pay  (according  to  the  rules  of  the  asso- 
ciation) the  price  of  his  shares,  so  far  as  the  future  monthly  pay- 
ments were  concerned.  And  if  the  transaction  were  left  to  work 
itself  out  in  a  regular  course,  there  can  be  no  doubt  that  the 
plaintiff  was  as  much  bound  to  pay  his  future  monthly  payments 
as  any  non-purchasing  member.  The  circumstance  that  he  had 
discounted  his  share  and  received  its  value  in  advance  would  not 
alter  his  liability  in  this  respect  He  is  a  purchaser  of  slucrefi 
who  has  received  the  value  of  his  shares,  but  whose  purchase- 
money  is  unpaid.  It  is  not  in  dispute  that  the  plaintiff  might 
claim  the  privilege  of  settling  his  account  with  the  association  in 
ihat  way,  and  that  the  association  could  not  (unless  the  plaintiff 
were  in  de&ult)  make  any  demand  upon  him,  except  in  respect 
of  his  monthly  contributions.  The  question  is,  whether  the  as^ 
sociation  had  not  a  corresponding  right  to  say  that  the  transac- 
tion should  be  worked  out  in  the  same  way. 
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The  plaintiff,  in  fact,  by  what  he  now  asks,  insists  upon  a  right 
to  lescdnd  the  transaction  which  made  him  a  shareholder,  and  to 
be  as  it  were  a  stranger  to  the  association  from  the  beginning. 
This  it  is  not  open  to  him  to  do.  I  desire  it,  however,  to  be  on- 
derstood,  that  I  proceed  upon  the  stringent  words  of  the  deed, 
«nd  the  insujfficiencj  of  anything  in  the  articles  to  affect  its  con- 
struction. 


On  the  minutes  of  the  order  a  question  arose,  whether  upon  tak« 
ing  the  account  of  the  fiiture  subscriptions  to  be  paid  by  the  plain- 
tiff the  amount  was  to  be  ascertained  by  mere  addition  of  the  sums^ 
or  by  determining  the  present  value  of  the  future  payments. 


[*105]  18th  Feb.—TKR  Vioe-Ohancbllor  :— My  decision 
upon  the  principle  upon  which  the  account  in  this  case 
ought  to  be  taken  was  in  favor  of  the  claim  of  the  association.  I 
so  decided  upon  construction  of  the  mortgage-deed.  And  in  order 
that  the  plaintiff  might  have  a  ground  of  immediate  appeal^  I 
proposed  to  insert  in  the  decree  a  direction  to  the  master  to  as- 
certain the  amount  of  the  plaintiff's  present  liability  in  respect 
of  future  payments  under  the  mortgage-deed.  This  has  given 
rise  to  a  new  question  which  had  not  before  been  adverted  to. 
Is  the  Master,  in  ascertaining  such  present  liability,  to  chaige  the 
plaintiff  with  the  present  value  of  his  future  monthly  contribu- 
tions, or  with  their  actual  amounts  as  if  the  same  were  now  due  ? 
At  the  time  of  expressing  my  opinion  upon  the  principal  case, 
I  suggested  (what  appeared  to  me)  objections  to  the  contract 
contained  in  the  mortgage-deed,  and  others  have  since  occurred  to 
me.  My  observations  upon  that  subject,  however,  must  not  be 
pressed  too  &r.  To  some  extent  all  other  shareholders  will  suffer 
from  miscalculations  and  losses  as  well  as  the  purchasing  share- 
holder. To  some  extent  he  is  only  in  the  position  of  a  partner 
who  participates  in  the  losses  which  happen  to  the  whole  concern. 
But  as  I  cannot  but  think  that  a  contract  like  that  contained 
in  the  mortgage-deed  is  not  free  from  observation,  I  must  repeat 
what  I  before  stated,  that  in  the  decision  I  have  already  pro- 
nounced, I  have  proceeded  exclusively  upon  the  mortgage-deed. 
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If  the  articles  to  which  the  deed  refers  had  been  inoonsistent  with 
the  deed,  I  might  have  been  bound  to  consider  whether  the  deed 
was  authorized  bj  the  articles,  or  to  have  modified  the  language 
of  the  deed  in  construction,  with  reference  to  the  lan- 
guage of  the  articles  to  which  the  deed  refers.  But*being  [*106] 
satisfied  that  there  was  no  inconsistency,  I  held  myself 
bound  to  look  to  the  deed  as  evidence  of  the  rights  of  the  parties. 
I  shall  pursue  the  same  course  for  the  purpose  now  before  me. 
What  then  is  the  principle  upon  which  in  the  abstract  a  mort- 
gagor is  entitled  to  redeem  his  security  ?  Is  it  not  that  of  pay- 
ing "  the  full  amo^mt  of  what  is  secured  by  the  mortgage," — ^the 
very  words  of  the  62nd  clause  in  the  articles.  What,  then,  is  the 
full  amount  secured  by  the  mortgage  in  the  present  case  ?  The 
principle  of  my  decision  is,  that  the  plaintiff  is  a  shareholder  who 
has  received  in  advance  the  present  value  of  his  share,  which 
(value  of  their  shares)  non-purchasing  shareholders  will  not  re- 
ceive until  1207.  each,  has  been  realized.  His  future  monthly 
payments  constitute  the  purchase-money  which  he  is  to  pay  for 
what  he  has  received;  and  those  payments  are  therefore  the 
amount  which  the  mortgage  was  created  for  the  purpose  of  secur- 
ing. That  alone,  however  would  leave  the  present  question  open. 
But  in  the  deed  I  find  a  clause  which  decides  what  in  fact  the 
lights  of  the  parties  are,  in  the  case  of  realizing  (not  indeed  by 
foreclosure,  for  that  would  decide  the  very  point)  by  sale  the 
amount  secured.  [His  Honor  read  the  clause  in  the  mortgage- 
deed,  providing  that  the  moneys  which  should  at  any  time  after- 
wards become  due  should  be  considered  as  due  at  the  time  of 
such  8ale.(a)]  I  do  not  think  that  the  right  would  be  different 
in  case  of  redemption,  and  I  must  therefore  direct  the  account  to 
be  taken  of  what  is  due  to  the  defendants,  in  respect  of  the  future 
subscriptions  and  payments  according  to  the  terms  of  the  mort- 
gage-deed. 

(a)  Sapra,  p.  95. 
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[*107]  *Wkight  V.  Angle  * 

lSl*l :  2l8t  Kov.  4th  and  8th  December. 

The  omiasion  by  a  party  to  senre  notice,  according  to  Uie  23rd  General  Order  of 
October,  1842,  of  filing  a  r^Ucatlon,  plea»  demuirer,  fta,  and  the  opposite  party 
on  the  same  day  that  the  replication,  plea,  demurrer,  fta,  ia  filed,  will,  in  ordinary 
cases,  be  corrected,  not  by  rendering  the  replication,  plea,  demurrer,  ^,  inopera- 
tive, or  taking  it  off  the  file  for  irregularity,  but  by  extending  the  time  allowed 
to  the  opposite  party  for  taking  the  next  step  in  the  caose,  so  as  to  give  hhn  the 
benefit  of  the  time  which  he  would  otherwise  lose  by  the  delay  in  the  sernoe. 

▲  defendant  whose  motion  to  dismiss  was  answered  by  a  teplication,  reluang  to 
accept  costs  forprepariDg  and  serving  the  notice,  and  proceeding  with  his  motion, 
—it  was  refbsed  with  coats^  minus  20& 

On  the  29th  of  October,  the  defendant  served  his  notice  of 
motion,  for  the  first  day  of  Michaelmas  Term,  to  dismiss  for  want 
of  prosecution.  The  plaintiff  on  the  same  day  filed  his  replica- 
tion, and  on  the  SOth  of  October  he  served  tie  defendant  with 
notice  thereof  The  Slst  of  October  was  Sunday.  On  the  1st 
of  November,  the  plaintiff's  clerk  went  to  the  office  of  the  de- 
fendant's solicitor,  for  the  purpose  of  tendering  the  costs  of  pre- 
paring and  serving  the  notice  to  dismiss.  The  defendant's  solici- 
tor said  he  should  not  accept  the  costs  if  tendered,  inasmuch  as 
the  replication  was  irregular  and  ineffectual,  from  notice  of  it  not 
having  been  given  on  the  same  day  that  it  was  filed,  as  directed 
by  Order  XXIIL  of  the  26th  of  October,  1842. 


Mr,  Bovtl^  for  the  defendant,  mdved  that  the  service  of  notice 
of  the  replication  might  be  set  aside  for  irregularity,  and  the  re- 
plication might  be  taken  off  the  file,  on  the  ground  of  the  omis- 
sion to  give  the  notice  until  the  day  after  the  replication  was  filed, 
in  breach  of  the  Gteneral  Order.  He  cited  Johnson  v.  Tuckerj(a) 
Matthews  v.  ChichesterSp) 

Mr.  Swyi^  contra. 

♦See  note,  p.  12. 

(a)  V.  C.  of  England,  June  12th,  1847 ;  11  Jurist,  466.  (6)  6  Hare,  207. 
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The  YiGE-<2HAKCSi«iiOB :— The  object  of  the  28id  General 
Order  of  October,  1842,  obviously  is,  that  the  party  against  whom 
a  stqp  is  taken  may  have  the  benefit  of  the  fiill  time 
allowed  by  *the  practiee  of  the  Court  for  proceeding  to  [*108] 
the  next  step  in  the  cause.  Where,  therefore,  as  in  thia 
ease,  notice  is  not  given  until  the  following  day,  the  party  entitled 
to  the  immediate  notice  loses  some  part  of  the  time  which  the 
practice  and  the  general  rules  of  the  Ciourt  allow  him.  When- 
^er  this  happens,  the  Court  may  adopt  one  of  two  courses  for 
oorrectiDg  tiie  effect  of  the  irregularity,  the  Court  may  either  give 
the  Order  a  retrospective  efiEect,  and  render  the  step  which  has 
been  taken  inoperative,  or  obviate  the  consequences  of  the  irre« 
gularity  by  adding  to  the  time  allowed  to  the  other  party  lor 
taking  the  next  step  in  the  cause,  the  time  which  has  been  lost  to 
him  by  the  delay  in  the  service  of  the  notice.  In  either  case  the 
costs  of  the  application  must  be  borne  by  the  party  whose  irre* 
gularity  has  occasioned  it  The  rule  of  the  Court^  which  requires 
the  notice  to  be  immediately  given,  is  not  confined  to  replications^ 
but  applies  equally  to  demurrers,  pleas,  and  other  proceedings ; 
and  I  have  often  had  occasion  to  consider  in  what  way  an  omisr 
sion  to  give  the  notice  should  be  dealt  with.  The  conclusion  I 
have  come  to  is,  that  generally  speaking  the  proper  course  is  to 
extend  the  time  for  the  next  step,  and  not  treat  the  step  already 
taken  as  irregular  from  the  beginning.  I  did  not  so  decide  with- 
out conferring  with  other  judges  upon  the  point ;  and  I  was  not 
aware  tmtil  the  argument  upon  the  present  motion,  that  the  Vice- 
CSuincdbr  ofBngland  had  taken  a  different  view  of  the  case.  It 
IS  not  without  the  greatest  hesitation  that  I  venture  to  differ  from 
the  opinion  of  a  Judge  of  so  much  experience,  but  the  point  is 
one  on  which  I  feel  bound  to  do  sa  The  conclusion  I  have  come 
to  appears  to  me  to  answer  every  purpose  of  justice ;  it  termi- 
nates litigation  on  the  subject^  and  simply  puts  the  cause  in  a  re- 
gular, course  of  proceeding,  in  a  more  convenient  manner,  in  my 
opinion,  than  is  done  by.holdix^  that  a  replication  re- 
gularly filed  has  *become  irregular  by  the  subsequent  [*109]. 
delay  in  giving  notice.  A  party  may  always  avoid 
delay  by  ascertaining  whether  his  adversary  has  taken  any  given 
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atep  at  the  expiration  of  the  time  allowed  by  the  practioer  In 
fict,  I  treat  the  order  requiring  notice  to  be  given  on  the  same 
day  as  directory.  I  do  not,  of  course,  say  that  special  dicum* 
stances  may  not  exist  to  make  the  other  course  the  most  proper  for 
correcting  the  error  which  I  suppose  to  have  been  made,  but  in  the 
present  case  I  do  not  see  any  such  special  circumstances*  The 
application  should  have  been  to  extend  the  time ;  the  defendant 
required  further  time,  owing  to  the  plaintiff's  omission  There 
being  a  contrary  decision,  upon  which  the  defendant  has  relied^ 
J  refuse  the  motion,  without  costs. 

As  it  is  desirable  the  practice  should  be  settled^  the  case  is  a 
very  fit  one  to  be  submitted  to  liie  highest  authority  in  the 
Court 


4th  Dec. — ^Mr.  BavH  appeared  on  the  motion  to  dismiss,  of  which 
notice  had  been  given  on  the  29th  of  October. — ^He  submitted 
that^  although  the  substance  of  the  motion  had  been  met  by  the 
replication,  yet,  as  the  notice  was  regular,  the  Court  would  order 
the  plaintiff  to  pay  the  costs:  AUorrtey-Chneral  v.  Oooper,{o£j 
€oTponition  of  Darimou^  y,  .  HoUsworthJ^  In  this  case  there 
had  been  no  actual  tender  of  any  sum  whatever  in  respect  of 
costs. 

Mr.  Sw^  for  the  plaintiff  cited  Piper  v,  QiUen8.{c) 


The  Yice-Chanosllor  refused  the  motion  to  dismiss  the  biU ; 
and,  on  the  authority  of  Piper  v.   CHUena^  refused 
[110]     ''^it  with  costs,  to  be  paid  by  the  defendant  to  the  plain- 
tiff, minus  20^.  payable  by  the  plaintiff  to  the  defendant 
for  his  costs  of  4ihe  preparation  and  service  of  the  notice  to  dis* 
miss. 

(A)  9  Sim.  3t9.  0)  IcL  888.  (c)  11  Sim.  282. 
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♦Matthew  v.  Bowlbb.  [*110] 

1847:  S7thFeb. 

Sale  aod  aatignmeiit  of  a  life  interest  in  leaseholds  in  consideration  of  a  weekly  som, 
to  be  paid  to  the  vendor,  daring  her  life,  with  a  coTenant  by  the  porchaser,  Ibr 
himselj^  his  heira^  executors^  and  administrators,  to  make  the  weekly  payment  to 
the  Tender,  and  to  repair  and  insure  the  premises,  and  otherwise  perform  the 
ooyenanta  in  the  lease : — ffeldf  that  the  vendor  was  entitled  to  a  lien  on  the  life 
interest  in  the  leaseholds,  which  was  the  sabject  of  the  assignment,  for  the 
weekly  payment 

The  plaintiff  who  was  entitled  for  her  life  to  certain  impicyed 
rents,  arising  out  of  leasehold  tenements,  assigned  her  life  in* 
terest,  by  an  indenture  dated  in  January,  1882,  to  the  defendant 
his  executors,  admiiustrators,  and  assigns,  absolutely,  in  consi* 
deration  of  165.  per  week  during  her  life,  secured  to  be  paid  to 
the  plaintiff;  and  the  defendant,  for  himself  his  heirs,  executors, 
and  administrators,  thereby  covenanted  with  the  plaintiff  that 
he^  the  defendant,  his  heirs,  executors,  &c.,  would  duly  pay  to 
the  plaintiff  the  said  15^.  weekly  during  her  life,  and  would  also 
pay  the  groimd  rent,  insure  the  premises  £rom  fire,  keep  them  in 
repair,  and  otherwise  perform  the  covenants  contained  in  the 
original  lease,  and  indemnify  the  plaintiff  (and  the  executors  X>t 
the  will  of  the  testator  under  which  her  titie  was  derived)  in  re- 
spect thereof.  The  defendant  entered  into  possession  of  the  pto« 
perty,  and  paid  the  Ids.  a  week  for  some  years,  but  afterwards 
ceased  to  make  the  payment  The  bill  was  thereupon  filed  to 
establish  a  lien  on  the  leasehold  estate  which  had  been  assigned 
to  the  defendant,  for  the  arrears,  and  the  future  weekly  payments^ 
and  to  recover  the  amount  out  of  the  renta 


Mr.  Wht&readf  for  the  plaintiff^  cited  Tardiffey.  Serug- 
ham,{a)  and  also  8  Sugd.  V.  &  P.  pp.  197,  208,  *ed.  10,     [111] 
as  authorities  that  a  lien  was  raised  in  favor  of  a  vendor 
where  the  estate  was  sold  for  an  annuity.    Two  circumstances  in 

(a)  1  Bro.  G.  0.  428. 
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this  case,  moreover,  fiivored  the  claim  of  the  plaintifl^ — ^the  as- 

eigaiuent  was  expressed  to  be  ^'  in  consideratioa  "  of  the  annuity, 
and  the  cx)venant  by  the  defendant  to  insure,  repair,  &c.j  would 
be  of  no  value  to  the  plain tiflf  but  upon  the  supposition  that  the 
estate  was  to  be  her  security. 

Mr.  Ji  S.  Pahmr^  for  the  defendant,  relied  on  Mackreth  v. 

i^mmomX^)  Chrke  v.  Jhyh^ib)  Parrott  v.  Sweetland^c)  and 
Mucklund  V-  PockneUid)  as  showing  that  the  plaintiff  had  not  re- 
served any  lien  on  the  property.  The  covenant  by  tbe  defend- 
ant" did  not  carry  tbe  case  further  than  to  give  the  plaintiff  her 
personal  aeciirity,  for  it  did  not  bind  "  asaigna" 

Mr.  Whiiireadj  in  reply,  said,  that  the  cases  referred  to  pro* 
oeeded  upon  the  fat^t  that  the  vendor  had  taken  another  security 
for  his  annuity.    Here  no  other  security  was  taken. 


The  Vicb-Chancellor  said,  that  if  the  case  of  Tm-diffk  y, 
Soru0ham  was  not  approved,  it  certainly  was  not  overruled  by 
liord  Eldom  The  caaa  had  been  much  considered  by  Sir,  Ed- 
ward Sugden ;  and  it  was  clear  that  bis  opinion  was,  that  the 
lien  in  such  a  case  ought  to  be  sustained.  He  should  be  most 
reluctant  to  come  to  a  different  conclusion.  He  was  of  opinion, 
in  this  case^  that  the  plaintiff  was  entitled  to  the  lien  claimed  by 
her  bOl,  The  purpose  of  the  covenants  in  the  deed  to  uphold 
the  property  could  scaroely  be  understood^  unless  the  property 
was  intended  to  constitute  a  security, 

(d)  uvea  363.     Par  I^ra  EMoa.  (&)  3  Sim,  499.  (c)  S  Myl.  &  K.  66S. 

(fQ  13  Sixo,  iOg, 
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♦Gibson  v.  Inoo,  [*112] 

1841 :  2*71111,  28th,  29th  and  30th  January^  I4th  April 

There  is  nothing  in  the  character  or  nature  of  the  certificate  of  registry  of  a  ship 
which  Qjcdades  it  from  the  jurisdiction  of  the  Court  to  decree  its  deliyexy  as 
against  a  parfy  unlawfully  detaining  it 

The  master  of  a  ship  has  no  lien  on  the  certificate  of  registry,  either  fin*  his 
wages  or  for  moneys  disbursed  by  him  for  the  use  of  the  ship ;  nor  hare  the 
ship-brokerB  any  lien  on  the  certificate  of  registry  for  advances  made  by  them 
to  the  owner  ibr  the  use  of  the  ship. 

The  master  of  &e  ship  has  no  claim  on.  the  accruing  fteight,  eiUier  ibr  his  wages 
or  tx  moneys  disbursed  by  him  for  the  use  of  the  ship. 

Shipbrokers  advancing  moneys  to  the  owner  of  a  ship  for  the  ship's  use,  having  at 
the  same  time  notice  (by  an  indorsement  on  the  certificate  of  registry)  of  a  prior 
mortgage  on  the  ship,  are  not  entitled  to  be  repaid  their  advances  out  of  the 
freight  in  priority  to  the  mortgagee,  although  the  mortgagee  does  not  take  pos- 
session of  the  ship  until  after  she  has  entered  the  docks  .firom  her  homeward 
voyage. 

The  vendor  of  a  ship,  with  a  covenant  for  title,  retains,  after  the  sale,  (m  order  that 
be  may  fulfil  his  contract,  and  defend  himself  against  an  action  brought  upon 
his  covenant,)  such  an  interest  ui  the  certificate  of  registry  as  enables  him  to  sus- 
tain a  aoit  fbr  its  delivery  against  a  party  unlawfully  detaining  it 

Notice  of  a  charge  to  an  indefinite  amount  although  the  notice  be  inaccurate  as 
to  the  particulars  or  extent  of  the  charge,  is  sufficient  to  put  upon  inquiry  a 
party  dealing  for  the  property  subject  to  the  charge ;  and  if  the  actual  charge 
afterwards  appears  to  be  incorrectly  described  in  the  notice,  it  is  nevertheless 
soiBcient,  as  a  ground  fbr  giving  priority  for  the  true  amount  of  the  charge, 
as  against  the  party  who  received  the  inooriect  notice,  but  made  so  inquiry. 

The  defendant,  Ingo,  the  owner  of  the  ship  Ann  M'Kenzie, 
of  Newcastle,  in  October,  1839,  mortgaged  the  ship,  together 
with  all  her  freight  then  due  or  to  become  due,  to  the  plaintifi^ 
Gibson,  for  securing  to  the  latter  the  payment  of  four  bills  of 
exchange  of  600Z.  each.  The  mortgage-deed  was  executed,  and 
the  mortgage  indorsed  on  the  certLGicate  of  registry  in  July  1840. 
The  indorsement  stated  the  mortgage  to  be  for  securing  payment 
of  QOOlj  and  all  sums  of  money  which  might  thereafter  become 
due  to  CKbson.  By  a  charter-party,  dated  the  6th  of  August^ 
1840,  made  between  Ingo  and  Messrs.  Gould  and  Dowie,  the 
ship  was  chartered  for  a  voy^e  to  America  and  back,  to  be  re« 
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ported,  on  her  return,  at  the  Custom  House,  in  London,  by  the 
defendiants,  Carter  and  Bonus,  shipbrokers,  and  the  freight  to 
be  paid  on  "unloading  and  right  delivery  of  the  cargo."  The 
stipulation  in  fevor  of  the  shipbrokers,  Carter  and  Bonus,  was 
introduced  by  agreement  between  them  and  Ingo,  in  considera- 
tion of  their  having,  at  the  time  of  making  the  charter  party, 
advanced  Ingo  602.  in  cash  and  paid  some  other  sums,  part  of 
which  it  appeared  had  been  for  the  purposes  of  the  ship,  and  for 
enabling  her  to  proceed  on  the  outward  voyage.  The  defend- 
ant, Simpson,  was  the  master  of  the  ship,  and  he  also  made  some 

advances  for  the  like  purposes. 
[*113]  •  *The  Ann  M'Kenzie  performed  her  voyage,  in  pur- 
suance of  the  charter  party,  and  arrived  at  the  port  of 
London  on  the  9th  of  January,  1841,  and  entered  the  Com- 
mercial Docks  on  the  following  day.  On  the  11th  of  Januaiy, 
an  agent  of  the  plaintiff,  on  his  behalf,  went  on  board,  and  de- 
manded from  Simpson  possession  of  the  ship,  and  also  of  the 
certificate  of  registry  and  ship's  papers.  The  demand  was  not 
acceded  to,  but  the  plaintiff's  agent  was  allowed  to  put  on  board 
a  ship-keeper,  to  hold  possession  on  his  behalf;  and  the  plain- 
tiff's solicitor  gave  notice  to  Gould  k  Dowie,  the  charterers,  to 
whom  the  cargo  was  consigned,  and  also  to  the  Dock  Company, 
of  the  plaintiff's  claim  to  the  freight  under  his  mortgage. 

Various  proceedings  afterwards  took  place  before  the  magis- 
trates, at  the  police  office,  and  otherwise,  to  compel  Simpson  to 
deliver  the  certificate  of  registry  to  the  plaintiff,  and  to  determine 
the  questions  between  the  parties.  .  Simpson  resisted  these  pro- 
ceedings, on  the  ground  that  both  he  and  Carter  k  Bonus,  the 
ship-brokers,  had  come  under  advances  and  incurred  liabilities 
on  account  of  the  ship,  and  that  they  were  entitled  to  retain  the 
certificate  of  registry,  and  also  to  prevent  the  freight  and  earn- 
ings of  the  ship  from  being  paid  over  to  the  plaintiff,  until  their 
(Simpson's  and  Carter  k  Bonus's)  claims  were  satisfied.  The 
sum  claimed  by  Simpson  was  86?.,  the  greater  part  of  which 
consisted  of  his  wages  for  the  voyage,  and  the  remainder,  of 
mcmeys  expended  for  the  use  of  the  ship.  Cart  k  Bonus  claimed 
95L  10s.  2d    The  magistrates  refused  to  interfere.    The  four  bills 


CASES  IN  CHANCERY.  llS 

1847. — Gibflon  t.  Ingo. 

of  exchange  became  due,  and  were  dishonored ;  and  on  the  2Srd 
of  November,  1841,  the  plaintiff  exercised  the  power  of  sale  in 
his  mortgage  deed,  and  sold  the  ship  to  the  defendant  Hopper. 
The  plaintiff  being  unable  to  procure  a  transfer  to  Hopper 
*of  the  certificate  of  registry,  Hopper  brought  his  action  [*114] 
against  the  plaintiff  upon  the  covenant  in  his  pur* 
chase-deed  for  quiet  enjoyment 

The  bill  was  filed  in  July,  1842,  and  was  twice  amended.  The 
original  bill  prayed,  that  Simpson  and  Carter  &  Bonus,  or  such 
of  the  same  parties  as  had  the  custody  thereof,  might  deliver 
the  certificate  of  registry  to  Hopper.  The  amended  bill  con- 
tained a  submission,  on  the  part  of  the  plaintiff,  to  allow  such 
part  of  the  claim  of  Simpson  and  Carter  &  Bonus  as  might  be 
properly  chargeable  upon  the  fireight  in  priority  to  the  plain- 
tiff's mortgage,  to  be  paid  thereout;  and  prayed  that  the  certi- 
ficate might  be  delivered  over  to  the  plaintiff  or  to  Hopper,  or 
to  the  proper  officer  of  her  Majesty's  customs ;  and  that  Simpson 
and  Carter  &  Bonus  might  pay  the  costs  of  suit  In  other 
respects  the  prayers  of  the  two  bills  were  substantially  the  same. 
.  The  plaintiff  moved  for  a  receiver,  and  upon  that  motion  an 
order  was  made  by  consent,  the  plaintiff  submitting,  without 
prejudice,  to  pay  the  951 10s.  2d.  to  Carter  &  Bonus,  and  a  sum 
of  2211  4s.  Id.  to  Simpson,  all  parties  undertaking  to  abide  by 
the  order  of  the  Court  at  the  hearing,  Simpson  to  deliver  up  the 
certificate  of  registry  to  the  proper  officer  of  the  customs,  who 
was  to  be  allowed  to  cancel  it,  and  Gould  &  Dowie  to  be  at 
liberty  to  pay  the  freight  (487^  8^.  M.)  into  court,  and  if  the 
flame  should  not  be  paid  in  by  a  certain  day  a  receiver  to  be  ap* 
pointed.    At  the  hearing, 

Mr.  BcmiShf  and  Mr.  HecUhfidd^  for  the  plamti£^  relied  on  thei 
mortgage,  as  entitling  the  plaintiff  to  the  freight  which  accrued 
in  respect  of  the  voyage :  KerswiU  v.  3t8hop,{a)  Dean  v. 
iPOhie.{b)    The  master  might,  in  ♦case  of  necessity,  in  a    [*116] 
foreign  country,  hypothecate  the  ship,  but  he  could  not 

(a)  2  Cr>.  ft  Jar.  63».  ^  4  Bing.  45. 
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aoquixe  any  lien  on  the  certificate  of  registry,  either  for  his  wagei 
or  disbursements;  Smith  y.  Plummer,{a)  Abbott  on  Shipping; 
Shee's  ed.,  p.  145.  Nor  could  the  ship  brokers  acquire  any  lien 
upon  the  freight  or  the  certificate  of  registry  in  respect  of  ad- 
vances made  by  them  to  Ingo,  having  notice,  as  they  had,  of 
the  plaintiff's  title  by  virtue  of  the  mortgage. 

Mr.  Temple  and  Mr.  Ohandkss^  for  the  defendant  Simpson,  the 
master. — ^The  subject  of  the  suit,  the  certificate  of  registry  of  a 
ship,  is  a  matter  in  which  this  Court  has  no  jurisdiction.  It  was 
distinctly  laid  down  by  Lord  Hardwicke,  in  Pteraan  v.  jBoWn- 
s(mj{b)  that,  as  to  a  ship,  "  no  remedy  lies  here  in  rem,  the  Admi- 
ralty only  having  jurisdiction  against  that"  The  certificatei 
which  is  the  title-deed  of  the  ship,  must  be  equally  within  the 
exclusive  jurisdiction  of  the  same  Court^  except  in  so  fiir  as  the 
statutes  have  given  a  summary  jurisldiction  to  the  justices  of  the 
peace :  Stat.  S  &  4  Will.  4,  a  56,  s.  27.  There  is  no  example  of 
the  interference  of  this  Court  for  the  recovery  of  the  register,  al- 
though there  are  reported  cases  in  which  the  special  jurisdiction 
of  the  magistrates  has  been  resorted  to,  as  it  was  in  this  case  be- 
fore the  bill  was  filed :  The  King  v.  Pixky.{c)  In  that  case  the 
decision  of  the  Court  is  material,  as  showing  that  the  legal  right 
of  the  plaintifi^,  if  he  has  any,  is  not  that  which  the  plaintiff  de- 
manded, but  a  right  to  have  the  document  delivered  up  to  the 
proper  officer  of  the  customs. 

They  also  contended  that  there  was  enough  upon  the 
£*116]  evidence  to  show  that  Carter  &  Bonus  ought  to  be  ♦re- 
garded as  the  general  agent  of  the  mortgagor,  having 
been  permitted  by  him  to  enter  into  the  arrangements  on  behalf 
of  Ingo,  the  registered  owner,  with  respect  to  the  charter-party, 
and  that  Carter  k  Bonus,  as  such  agents^  had  entered  into  a 
special  contract  with  Simpson  for  giving  him  the  lien  which  he 
claimed. 

Mr.  BoU  and  Mr.  Eenyon  Parker,  for  the  defendants  Carter  h 

(a)  1  B.  A  A.  6t6,  Q))  3  Swaoat  189,  n.  (c)  13  Bast,  91. 
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Bonna — ^The  plaintiff  is,  as  to  the  fieight,  in  the  situation  of  a 
mortgagee,  who  had  not  taken  possession  when  the  freight  be- 
came due.  The  mortgagee  of  a  ship  not  in  possession  is  no  more 
entitled  to  her  past  earnings  than  a  mortgagee  of  land  is  entitled 
to  the  past  rents  and  profits.  In  practice,  this  dif&culty  is  gene-  '^ 
rally  overcome  by  taking  possession  at  some  place  at  the  entrance 
of  the  river,  beyond  the  limits  of  the  port  of  London,  or  of  the 
other  port  to  which  the  ship  may  be  consigned.  To  perfect  a 
right  to  the  accruing  freight  the  mortgagee  must  take  possession 
of  the  ship  before  the  conclusion  of  the  voyage :  KersunU  v. 
Biahop^ia)  Briggs  v.  Wilkinson.{b)  The  plaintiff  did  not  take  pos- 
session of  the  Ann  M*Kenzie  until  after  she  was  in  dock.  The 
freight  was  then  the  property  of  Ingo,  the  mortgagor.  Now,  as 
against  Ingo,  the  defendants  Carter  &  Bonus  had  acquired  a  title 
by  contract  to  the  re-payment  of  the  advances  which  they  had 
made ;  and  the  title  which  they  thus  acquired  is  prior  to  that 
daimed  by  the  plaintiff;  for  the  plaintiff's  right  to  the  freight 
depended  on  his  obtaining  possession, — ^that  is,  upon  something 
*  being  done  which  had  not  then  been  done.  The  charter-party 
was  the  contract  of  Ingo ;  the  payment  of  the  freight  is  to  be 
made  to  him,  and  it  is  in  him,  and  not  in  the  plaintiff,  that  the 
legal  right  to  the  freight  is  vested :  Sjplidt  v.  BowIes.{c)  . 
The  *plaintiff  will  not  be  allowed,  by  now  asserting  his  [*117] 
right  to  the  freight,  to  defeat  charges  which  Ingo  had 
created  upon  it  before  the  plaintiff's  right  attached.(c{)  The  ad- 
vances of  the  brokers  were,  moreover,  made  without  notice  of 
the  claim  upon  which  the  plaintiff  now  insists,  for  the  indorse- 
ment on  the  certificate  of  registry  referred  to  one  bill  of  exchange 
of  8002.,  and  not  to  four  bills  of  that  amount.  If  the  mortgage 
had  been  truly  stated,  the  brokers  would  not  have  been  induced 
to  advance  the  moneys  to  Ingo,  which  they  now  claim  to  recover 
cot  of  the  freight  in  priority  to  the  plaintiff 

It  was  also  insisted,  both  on  the  part  of  the  master  and  of  the 
ahipbrokers,  that  the  plaintiff  appeared  by  his  bill  to  have  parted 

(a)  S  Ora  &  Jer.  689.  (ft)  VB.  &  a  SO.  (c)  10  BMt»  879. 

(4i)iBiag.)89. 
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with  all  interest  in  the  ship  and  freight  to  Hopper,  and  therefore 
that  he  had  no  right  to  sue.  On  this  point  the  case  of  Rigby  v. 
The  Qreat  Western  Eailway  (hmpany{a)  was  cited.  On  the  eflfeot 
of  the  certificate  of  registry  as  evidence  of  the  ownership  against 
third  persons,  the  oases  oi  Flower  y.  ToungiP)  and  Pirie  v.  Ander- 
wnUp)  were  also  mentioned. 

Mr.  WiUcock^  for  the  defendant  Hopper 

Ingo  did  not  appear,  and  a  traversing  note  had  been  filed  as 
iigainst  him. 


Vicb-Chancellor: — The  first  question  I  shall  consider  is 
that  which  relates  to  the  certificate  of  registry,  and  (not  to  con- 
found together  the  numerous  topics  which  were  argued  at  the 
bar,)  I  will  fibrst  consider  this  question  as  against  Simp* 
[*118]  son  *only,  omitting  Messrs.  Carter  k  Bonus,  and  will 
suppose  (for  the  purpose  of  argument)  that  the  plaintiff 
at  the  time  of  filing  the  bill  was  the  mortgagee  of  the  ship  Ann 
M'Kenzie,  no  sale  having  taken  place.  Upon  this  hypothesis, 
what  are  the  grounds  on  which  Simpson  justifies  the  detention 
of  the  certificate  of  registry  ? 

That  the  law,  in  the  absence  of  special  contract,  would  give 
Simpson  in  this  case  a  lien  upon  the  certificate  of  registry  for  his 
wages^  or  for  disbursements  made  or  liabilities  incurred  on  ac- 
count of  the  ship,  cannot  be  successfully  argued.  That  there 
was  any  special  contract  between  Simpsoqi  and  the  plaintiff,  or 
Simpson  and  Ingo,  giving  a  lien  on  the  certificate  of  registry,  has 
not  been  suggested.  The  detention  of  the  certificate  (as  &X  as 
9,ppears)  arose  out  of  advice  given  by  a  friend  of  Simpson's ;  and 
t^t  detention  appears  to  me  to  have  been  tiltogether  indefensible 
on  the  part  of  Simpson,  subject  to  the  question,  whether  the 
plaintiff  had  such  an  interest  in  the  certificate  of  registry  as  en- 
titled him  to  require  that  Simpson  should  deliver  it  up  at  his  i«» 
quest    In  considering  this  latter  question,  I  lay  out  or  the  case 

(a)  8  FhO.  49.  ^)  8  Gamp.  240.  (c)  4  Taunt  669. 
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the  drcmnktance  that  the  plaintiff  did  not  unifonnly  require  that 
it  shonld  be  delivered  to  a  particular  party,  that  is,  to  the  proper 
officer  of  customs.  Nothing  has  ever  turned  upon  that  point, 
except  in  argument  at  the  bar.  The  question  between  the  plain- 
tiff and  Simpson  always  was,  whether  Simpson  had  a  right  to 
detain  the  certificate  until  his  demand  was  satisfied,  and  not 
whether  he  should  deliver  it  to  one  party  or  another. 

It  was  said,  however,  that  the  instrument  itself  was  of  a  nature 
wliioh  excluded  the  jurisdiction  of  the  Court.  No  authority  was 
cited  in  support  of  this  argument ;  and  although  it  may  rarely 
bi^pen  that  the  proceedings  of  this  Court  are  sufiiciently 
rapid  to  induce  *parties  to  resort  to  the  jurisdiction,  I  [*119] 
can  see  no  reason  why  the  certificate  of  registry  of  a 
ship  should  be  excepted  out  of  the  general  jurisdiction  of  the 
Court  to  order  documents  to  be  delivered  up,  There  are  few  in- 
struments the  actual  possession  o^  or  dominion  over,  which  are 
of  more  importance  than  the  certificate  of  registry  of  a  ship.  If 
that  be  so,  die  interest  of  the  plainti£^  as  mortgagee  of  the  ship 
(which  is  the  hypothesis  I  am  now  proceeding  upon,)  is  sufficient 
to  enable  him  to  maintain  the  suit  This  would  sustain  the  plain* 
tiff's  case  up  to  the  28rd  of  November,  1841,— the  date  of  the 
sale  to  Hopper.  But  Simpson  insists,  that  after  that  sale  the 
plaintiff  ceased  to  have  any  interest  in  the  ship,  and  that  at  the 
time  the  bill  was  filed  he  had  no  such  interest.  That  appeared 
to  me  (as  I  stated  during  the  argument)  to  be  a  difficulty  in  the 
pl^tiff 's  way,  so  &r  as  the  certificate  of  registry  was  concerned ; 
but  upon  further  consideration  I  have  satisfied  myself  that,  not- 
wiUistanding  that  sale,  the  plaintiff  had  still  an  interest  in  the 
certificate  of  registry  sufficient  to  enable  him  to  sustain  the  suit 

The  plaintiff  had  sold  the  ship  to  Hopper,  and  covenanted  for 
title  and  quiet  enjoyment  generally,  and  especially  against  Ingo 
by  name.  Simpson  and  Ingo  (for  the  present  I  still  omit  Carter 
&  Bonus)  claimed  an  interest  in  the  ship,  and  in  the  certificate 
of  registry ;  and  Hopper  (whom  I  treat  as  a  bona  fide  purchaser,) 
by  reason  of  the  dispute  about  these  claims,  was  unable  to  obtain 
the  possession  of  or  dominion  over  the  certificate  of  registry^  and 
consequently  was  prevented  &om  having  the  benefit  of  his  pur- 
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chase  in  the  use  of  the  ship.  Upon  this  he  brought  his  action  of 
covenant  against  the  plaintiff.  Now  the  gist  of  the  action  was 
the  detention  of  the  certificate  of  registry ;  and  if  the 
[*120]  plaintiff  could  procure  that  document  to  be  delivered  *up 
to  the  proper  officer  of  customs,  he  would  .fiilfil  his  con* 
tract  with  Hopper,  and  have  a  defence  to  the  action.  The  ques- 
tion is,  whether  as  vendor,  (regard  being  had  to  his  covenants,) 
he  did  not,  after  executing  the  bill  of  sale,  retain  a  sufficient  in- 
terest in  the  certificate  of  registry,  as  against  the  parties  unlaw* 
fully  detaining  it,  to  entitle  him,  in  fulfilment  of  his  contract  with 
Hopper,  and  for  his  own  defence,  to  TnaintAin  a  suit  for  that  part 
of  the  relie£  The  conclusion  to  which  I  have  come  is  that  he 
did  retain  such  an  interest 

It  was  said,  however,  that  if  the  plaintiff's  case  is  ri^t^  and 
if  Simpson  could  not  lawfully  detain  the  certificate,  the  plaintiff 
had  a  defence  to  Hopper's  action ; — ^that  may  be  so  as  regards 
Simpson,  although  as  regards  Ingo,  who  is  especially  named  in 
the  covenant,  the  case  may  be  different  Even  as  to  Simpson, 
who  insists  that  the  detention  was  lawful,  I  think  he  ought  not 
to  be  allowed  to  evict  the  plaintiff  of  his  remedy  here  (if  other* 
wise  entitled  to  relief)  by  suggesting  that  in  argument  which  be 
denies  upon  the  record.  As  against  Simpson,  I  think  the  plain* 
tiff,  at  the  time  he  filed  his  bill,  was  entitled  to  have  the  certifi* 
cate  of  registry  delivered  to  the  proper  officer  of  customs. 

Here  an  important  question  anses, — Garter  and  Bonus  do  not 
by  their  answer  insist  on  a  lien  upon,  or  a  right  to  detain  the 
certificate,  until  their  demand  shall  be  paid ;  nor  do  they  disdaun 
it  By  their  answer  they  say  the  certificate  is  then  in  the  hands 
of  Mr.  Jordeson,  their  solicitor  (who  is  also  Simpson's  solicitor,) 
as  solicitor  for  Simpson.  The  counsel  for  Carter  and  Bonus,  as 
I  understood  him,  relied  upon  the  possession  of  the  certificate,  as 
giving  his  clients,  if  posterior  in  time,  priority  in  right  How- 
ever I  have  thought  it  right  to  read  the  answer  of  Carter 
[*121]  and  Bonus,  for  the  purpose  *of  seeing  whether,  accord- 
ing to  their  own  representations  of  the  case,  they  were 
or  not  parties  (with  Simpson)  to  the  detention  of  the  certificate ; 
and  the  conclusion  to  which  I  have  come  is  that  they  were  so. 
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and  that  I  mast  upon  this  part  of  the  case  consider  them  in  the 
same  position  with  Simpson.  [His  Honor  then  stated  other  &ctB 
appearing  on  the  evidence,  which  led  to  the  same  conclusion  as 
to  the  part  taken  by  Carter  &  Bonus  with  reference  to  the  certi- 
ficate ;  and  remarked  on  its  bearing  on  the  question  of  costs  on 
that  part  of  the  case.] 

The  next  question  relates  to  the  freight  On  this  part  of  the 
case  the  plaintiff  has  submitted,  without  prejudice,  to  pay  to 
Simpson,  out  of  the  freight,  all  moneys  properly  expended  by 
bim  out  of  pockety  for  the  purpose  of  enabling  the  ship  to  pro- 
ceed on  her  outward  voyage,  and  also  his  wages,  as  falling  within 
the  cat^iory  of  expenses  necessarily  incurred  in  earning  the 
freight  He  submits  also  to  pay  to  Carter  &  Bonus,  out  of  the 
freight  all  sums  properly  paid  by  them  out  of  pocket  for  the  like 
purpose.  He  makes  this  submission  upon  my  suggestion  that  it 
was  reasonable,  whether  it  could  be  enforced  or  not ;  but  he 
makes  it  xmder  protest,  and  reserves  to  himself  the  right  to  with- 
draw  it  if  the  defendants  should  subject  him  to  further  litigation ; 
and  he  resists  altogether  the  daim  of  Carter  &  Bonus,  to  be  paid 
out  of  the  freight  and  earnings  of  the  ship  the  602.  advanced  by 
them  to  Ingo  before  the  ship  sailed  on  the  outward  voyage. 
Except,  therefore,  for  the  purpose  of  deciding  the  claim  of  Carter 
&  Bonus  to  the  502L,  and  for  the  purpose  of  disposing  of  the  costs 
of  the  suit  occasioned  by  the  claims  of  Simpson  and  of  Carter  & 
Bonus  to  be  paid  out  of  the  freight  and  earnings  of  the  ship— the 
payments  which  plaintiff  now  submits  to  make, — ^I  have 
*lio  further  question  to  decide.  But  for  these  purposes  [*122] 
I  must  briefly  notice  the  defendant's  daim  as  to  freight 

First  as  to  the  daim  of  Simpson.  That  he  cannot  support  his 
daim  of  lien  upon  the  freight  upon  any  general  rule  of  law,  with- 
out special  contract,  was  almost  conceded,  and  is,  I  think,  dear. 
If  he  has  any  such  daim  as  he  has  S(et  up,  founded  upon  a  spedal 
agreement  with  Ingo,  he  has  given  no  evidence  which  I  can 
look  at  in  support  of  it,  and  I  must  disregard  it 

The  only  remaining  question  respecting  Simpson's  daim  is, 
whether  he  can  justify  it  under  an  agreement  express  or  implied 
with  the  plaintiff?    The  answer  to  this  question  in  the  negative 
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will  be  found  in  the  evidence.  [His  Honor  stated  the  depositiona 
on  the  subject] 

The  claim  of  Carter  &  Bonus  is  not  so  easily  disposed  o£  The 
plaintiff's  mortgage  on  ship,  freight  and  earnings,  is  dated  the 
16th  of  October,  1839,  and  was  complete  on  the  20th  of  July, 
1840.  The  Advances,  in  respect  of  which  Carter  &  Bonus  claim 
a  lien  on  the  freight,  were  made  on  the  6th  of  August,  1840 ;  and 
I  think  the  effect  of  the  evidence  is — ^indeed  their  answer  so  re- 
presents it,  that  the  cheque  for  601,  dated  the  6th  of  August^ 
1840,  and  the  certificate  of  registry,  were  actually  exchanged  the 
one  for  the  other  at  the  same  moment  If  that  be  so,  I  think 
they  would  be  aflGscted  by  such  notice  of  plaintiff's  prior  claim, 
as  the  indorsement  on  the  certificate  of  registry  would  give  them ; 
for,  to  say  the  least,  they  might,  if  necessary,  have  stopped  the 
payment  of  the  cheque  in  consequence  of  the  notice  con- 
[*128]  veyed  by  the  indorsement:  *alihough  that  would 
scarcely  be  necessary  where  the  delivery  of  the  cheque 
and  of  the  certificate  of  registry  were  simultaneous. 

Other  objections,  however,  were  raised.  First,  it  was  said 
that  fireight,  being  due  under  the  charter-party,  would  not  pass  at 
law  by  mortgage  of  the  ship,  and  that  the  indorsement  on  the 
certificate  of  registry  did  not  mention  freight,  and  SpUdt  v. 
JBowks{a)  was  cited.  Admitting  this,  and  not  saying  whether 
the  possession  taken  of  the  ship,  in  January,  1841,  would  not  in 
equity  have  entitled  the  plaintiff  to  a  receiver,  it  appears  to  me 
that  notice  that  the  ship  was  mortgaged,  especially  in  the  case  of 
brokers  who  knew  of  the  charter-party,  was  sufficient  to  put  Car- 
ter &  Bonus  upon  inquiry,  whether  this  mortgage  of  llie  ship, 
of  which  they  had  notice,  did  not  include  her  fi«ight,  earnings, 
and  profits.  But,  secondly,  it  was  said,  that  the  certificate  of  re- 
gistry was  calculated  to  mislead,  and  did  mislead  Carter  &  Bonus. 
The  mortgage,  it  will  be  remembered,  was  in  feet  to  secure  four 
bills  of  exchange  of  600t  each,  and  interest,  and  future  advances-; 
but  the  mortgage,  as  described  on  the  indorsement  on  the  cer- 
tificate of  registry,  was  stated  to  be  for  securing  payment  of  "  600Z. 

(a)  10  East,  279. 
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and  all  amna  of  money  which  may  hereafter  become  due. "  Upon 
this  state  of  facts,  Carter  &  Bonus  have  contended  that  the  plain- 
tiff cannot  claim  more,  in  priority  over  them,  than  one  sum  of 
600L  together  with  further  advances  and  interest. 

It  is  not  necessary  that  I  should  give  an  opinion,  what,  if  in 
this  particular  case  fraud  or  culpable  negligence  were  im- 
putable to  the  plaintiff,  the  decision  ^should  be.  I  cannot,  [*124] 
upon  the  evidence,  conclude  that  such  was  the  case ;  but 
the  contrary.  [His  Honor  stated  the  evidence,  and  his  conclusion 
that  tl^e  omission  in  the  indorsement,  to  mention  more  than  one 
of  the  bills  of  exchangOj  was  an  error  of  the  public  officer.]  How, 
in  that  case,  will  the  matter  stand?  If  the  indorsement,  though 
inaccurate,  had  not,  to  the  extent  of  600Z.  been  definite,  there 
would  be  no  doubt  upon  the  case.  K  a  person  knows  that 
another  has  or  claims  an  interest  in  property,  he,  in  dealing  for 
that  property,  is  bound  to  inquire  what  that  interest  is,  although 
it  may  be  inaccurately  described :  Taylor  v.  Baker.{a)  The  ques- 
tion here  is  whether,  by  reason  of  the  definite  claim  made  as  to 
the  600^,  the  plaintiff  is  precluded  from  claiming  more  than  the 
sum  so  defined,  and  subsequent  advances  ? — whether,  in  fact,  ho 
is  bound  by  his  own  representation,  though  made  by  mistake. 
If  I  am  to  consider  Carter  &  Bonus  as  misled,  to  their  damage  and 
injury,  by  the  error,  it  might  be  right,  as  between  two  innocent 
parties,  that  the  one  who  misled  the  other  should  bear  a  load 
occasioned  by  his  own  mistake.  But  if  Ga^rter  &  Bonus  have 
not  been  to  their  damage  and  injury  misled,  there  is  no  reason 
why  the  plaintiff  ^s  original  priority  should  be  taken  firom  him. 
Now,  in  this  case,  although  the  indorsement  does  not  correctly 
represent  the  details  of  the  plaintiff's  mortgage,  it  represents  it 
as  being  of  indefinite  amount,— as  liable  to  an  indefinite  increase^ 
It  is  impossible,  therefore,  that  Carter  &  Bonus  can  have  relied 
upon  having  any  specific  amount  of  security,  or  intended  to  do 
more  than  take  their  chance.  They  made  no  inquiry,  because 
no  inquiry  could  have  been  of  use, — ^the  answer  to  in- 
quiries would  have  been,  there  is  no  limit  to  *our    [*125] 

(a)  6  Pricey  306. 
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right,  except  what  the  value  of  the  fireight  and  earnings  may 
impose. 

The  plaintiff  must  pay  Hopper  his  costs^  and  subject  to  that^ 
the  costs  of  suit  must  be  paid  by  the  defendants. 


Mores  v.  Mores. 

1848:  12Ui,  14ih,  and  I'lth  Feb. 

In  a  suit  by  a  legatee  claiming  several  legacies  under  the  will  and  codicils  of  the 
testator,  agamst  the  executor,  naming  as  a  defendant  another  legatee,  who  nnder 
one  oonstniction  of  a  bequest  would  be  entitled  to  an  interest  in  one  of  the  lega* 
des  claimed  hj  the  plainti£b,  the  plaintifib  alleged  hj  their  bill  that  the  other 
legatee  so  named  as  a  defendant  was  oat  of  the  jurisdiction,  but  did  not  prove  it; 
and,  upon  motions  ex  parte,  supported  by  affidavits,  that  such  other  legatee  could 
not  be  found  to  be  served  with  process,  obtained  leave  to  file  a  replication,  and 
afterwards  to  set  down  the  cause  agtdnst  the  defendants  who  had  appeared  and 
answered.  At  the  hearing,  the  absence  of  the  other  legatee  was  urged  by  the 
executor  as  a  preliminary  objection  to  the  hearing  of  the  causey  but  the  Court 
heard  the  cause  upon  the  questions  of  construction  on  the  bequests  in  which  the 
absent  legatee  was  not  interested,  and  reserved  the  consideration  of  the  question 
as  to  the  bequest,  in  which  it  was  suggested  that  the  absent  party  had  an  interest, 
direotiDg  that  legacy  to  be  brought  into  Court,  and  also  directing  an  inquiry  before 
the  Master,  whether  tlie  absent  party  was  out  of  the  jurisdiction. 

Orders  giving  leave  to  the  plaintiff  to  file  a  replication,  and  to  set  down  the  cause 
as  against  the  defendants  who  had  appeared  and  answered;  upon  affidavit  that 
another  defendant  could  not  be  found  to  be  served  with  process,  the  plaintiff  be- 
ing  unable  to  make  the  suit  effectual  against  such  other  defendant  under  any  of 
the  Gtonend  Orders  of  the  Court 

Thb  testator  by  his  will,  dated  in  February,  1829,  (among 
other  things,)  gave  to  trustees  two  closes  of  land,  containing 
twelve  acres,  opposite  Ohingford  church,  in  the  county  of  Essex, 
and  his  leasehold  estate  therein  described,  and  five  1002.  bonds 
of  the  Stamford-hill  and  Gbeen-lanes  Trust,  and  a  policy  of  in- 
surance, upon  trust,  to  call  in  and  invest  the  moneys  due  and  to  be 
received  in  respect  of  the  said  five  bonds;  and  to  stand  and  be 
seised  and  possessed  of  the  said  hereditaments  and  premises  and 
the  said  five  bonds  and  the  moneys  to  be  produced  therefirom. 
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and  the  moiety  of  the  money  to  be  produced  fix>m  the  policy  of 
insurance,  upon  trust,  to  pay  and  apply  the  rents  and  profits, 
interest,  dividends,  and  proceeds  thereof  to  and  for  the  mainte- 
nance and  support  of  his  son,  the  plaintiff  William  George 
Mores,  during  his  life,  to  be  paid  to  him  at  such  time  or  times 
and  in  such  manner  as  his  said  trustees  should  fiom  time  to  time 
in  their  discretion  think  fit ;  and  his  will  was  that  the 
*8ame  should  not  be  paid  to  any  person  under  any  as-  [*126J 
signment  to  be  made  by  his  said  son,  or  to  any  assig- 
nee under  any  insolvent  act  or  commission  of  bankrupt,  or  under 
any  execution  or  extent  which  might  at  any  time  be  issued 
against  his  said  son ;  and  after  the  decease  of  his  said  son,  upon 
trusty  for  Elizabeth  and  Selina,  the  testator's  daughters.  By  a 
codicil,  dated  in  1840,  the  testator  bequeathed  to  his  son,  Edward 
Bowe  Mores,  "  in  addition"  to  what  he  had  already  left  him  by 
his  will,  600^  stock.  Three  per  Cent  Consols,  subject  also  to  the 
same  controlling  powers,  orders,  restrictions,  and  directions  of 
his  trustees,  as  are  appointed  by  his  said  will;  and  to  his  said  son 
William  George  Mores,  subject  to  the  like  control  as  exercised 
by  his  said  trustees,  in  addition  to  what  he  had  already  left  him 
by  his  will,  a  jRirther  bequest  of  600?.  Three  per  Cent.  Consols, 
the  same  as  his  brother,  and  to  the  survivor  of  them ;  and  in  the 
event  of  both  their  deaths,  to  the  sole  use  and  behoof  of  the  said 
Elizabeth  and  Selina.  Some  time  after  the  date  of  the  will,  and 
before  the  making  of  the  next,  codicil,  in  1842,  the  five  10021 
turnpike  bonds  were  sold  by  the  testator.  By  a  codicil,  dated 
in  1842,  the  testator  revoked  the  bequests  made  to  the  said  trus- 
tees, gave  and  bequeathed  unto  new  trustees  the  same  policy  of 
insurance,  and  the  same  closes  of  land  and  leasehold  estate,  and 
the  said  five  10021  bonds  of  the  Stamford-hill  and  Green-lanes 
Trust,  to  hold  the  same  unto  the  said  new  trustees,  upon  the 
same  trusts  as  were  declared  by  his  will.  By  a  codicil  dated  in 
1844,  the  testator  gave  to  his  said  son,  William  Gteorge  Mores^ 
subject  to  the  like  control,  order,  restrictions,  and  directions  of 
his  trustees,  in  addition  to  what  he  had  already  left  him,  his 
leasehold  estate  in  Park-street  held  under  Lord  Grosvenor,  sub- 
ject to  a  ground-rent  of  242.  per  amxom ;  "and  in  the  event  of  his 
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death,"  to  the  sole  use  and  behoof  of  the  said  ElizlEibeth 
[*127]  *Mores  and  Selina  Mores.  The  will  was  proved  by  Eli- 
zabeth Mores  alone. 
The  bill  was  filed  by  William  George  Mores  and  a  mortgagee 
of  his  interest  under  the  will,  against  Elizabeth  and  Selina  Mores, 
the  trustees,  and  Edward  Bowe  Mores.  The  bill  described  the 
defendant,  Edward  Bowe  Mores  as  "  tow  residing  in  parts  beyond 
the  seas,  out  of  the  jurisdiction  of  the  Court,  but  whose  present 
residence  the  plaintiflfe  are  unable  to  ascertain."  The  bill  prayed 
an  account  of  the  personal  estate  and  effects  of  the  testator,  and 
the  application  thereof  in  a  due  course  of  administration ;  and  that 
the  rights  of  the  plaintiff  William  George  Mores,  under  the  will 
and  codicils  might  be  declared  and  secured,  and  that  Elizabeth 
Mores  might  be  decreed  to  assent  to  the  several  legacies  thereby 
bequeathed  to  him,  and  to  transfer  and  pay  the  plaintiff  the  legacy 
of  6001  Consols,  and  other  the  moneys  to  which  the  plaintiff 
might  be  entitled.  Process  was  prayed  against  all  the  defendants 
in  the  common  form.  The  defendants,  except  Edward  Bowe 
Mores,  appeared  and  answered  the  bill.  The  last  answer  was 
filed  on  the  7th  of  March,  1847. 

By  an  Order  of  the  8th  of  May,  1847,  upon  motion  supported 
by  affidavits,  that  the  plaintiff  had  not  been  able  to  find  Edward 
Bowe  Mores  to  serve  him  with  a  subpoena,  the  Vice-Chancellor 
of  England  gave  the  plaintiffs  leave  to  file  a  replication  against 
the  defendants  who  had  appeared  and  andwered.(a)     A  wit- 

(a)  This  order,  and  the  flubeequent  order  of  the  10th  of  November,  1847,  werp 
obtained  by  the  plaintifb  ex  parte;  and  being  considered  bj  the  Regifltrers  of  the 
Court  afl  new  in  practice,  both  orders,  before  thej  were  drawn  up^  were  brought  bj 
the  Registrar  under  the  especial  consideration  of  his  Honor,  the  Vioe>ChanoeUor  of 
England,  who  was  of  opinion  that  they  were  orders  which  the  circumstanoes  of  the 
oase  required,  the  plainti£b  not 'being  able  to  suggest  that  the  defendant  had  gene 
out  of  the  realm  to  avoid  service  of  process,  or  otherwise  to  bring  the  case  within 
the  general  orders  of  the  Court.  The  order  of  the  8th  of  May,  1847,  was  as  fol- 
lows:— "  Upon  motion  this  day  made  onto  this  Court  by  l£r.  BeamM,  of  counsel  for 
tbs  plaintiff  it  was  alleged  that  it  appears,  by  the  affidavit  of  Thomas  Oill,  that  the 
bill  in  this  cause  was  filed  on  the  13th  day  of  October  last)  praying,  ftc^  (stating  the 
prayer.)  That  the  said  Elizabeth  Mores  was  the  executrix  o^  and  alone  proved  the 
will  of  the  said  testator  Edward  Bowe  Mores,  and  the  said  Charles  Hyde  and  James 
Orthsrwood  were  appointed  trustees  of  the  will  of  the  said  te^M^tor.    That  the  sold 
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ness  'called  for  the  plamtLDSs,  deposed  that  he  had  [^128] 
made  diligent  inquiries  to  ascertain  the  residence  of 
Edward  *Rowe  Mores,  but  had  not  succeeded ;  and  that  [*129] 
he  believed  him  to  be  residing  in  some  part  of  Jersey. 
On  the  10th  of  November,  1847,  the  Vice-Chancellor  of  Eng- 
land, upon  motion,  gave  the  plaintiff  leave  to  set  down  the  cause 
for  hearing  against  the  other  defendants.(a)    At  the  hearing, 

Elizabeth  Mores,  Selina  Mores,  Charles  Hyde^  and  James  Catherwood  duly  appeared, 
and  have  filed  their  answers  in  this  cause.  That  the  said  Edward  Rowe  Mores  the 
younger  was  made  a  par^  to  the  said  suit  by  reason  of  a  bequest  in  the  will  of  the 
testator  as  follows. — '*I  give  and  bequeath  unto  my  said  son,  William  Qwrg9 
Uorea,  in  my  said  wiU  named,  and  subject  to  the  like  control  as  exercised  by  my 
said  trustees,  in  addition  to  what  I  have  already  left  him  thereby,  a  ftirther  bequest 
of  6001  3  per  oent  Government  Stocks,  the  same  as  his  brother,  (meaning  thereby 
the  defendant  Edward  Rowe  Mores  the  younger,)  and  to  the  survivor  g[  them,  and 
in  the  event  of  both  of  their  deaths  to  the  sole  use  and  behoof  of  Elizabeth  Mores 
and  Selina  Mores,  my  daughters."  That  deponent  has  made  and  caused  to  be  made 
dBigent  inquiries  from  persons  acquainted  with  the  said  Edward  Bowe  Mores  the 
younger,  to  ascertain  and  discover  the  place  of  abode  of  the  said  Edward  Bowe 
Mores  the  younger,  to  serve  him  with  a  subpoena  in  this  cause,  but  that  deponent 
has  been  unable  to  find  out  the  place  of  abode  of  the  said  Edward  Rowe  Morefr  the 
younger,  and  has  been  informed  that  he  had  no  settled  place  of  residence.  That 
deponent  has  made  and  caused  to  be  made  such  inquiries  as  aforesaid  from  the  said 
defendants,  Elizabeth  Mores,  Selina  Mores,  Charles  Hyde,  and  James  Catherwood, 
and  also  of  Messrs.  Hyde,  the  solicitors  to  the  said  testator  in  his  lifetime,  all  of 
whom  have  declared  that  they  are  ignorant  of  the  place  of  abode  of  the  said  Ed- 
ward Bowe  Mores  the  younger. .  That  the  said  plaanti£b  are  wholly  ignorant  of  the 
place  of  abode  of  the  said  Edward  Bowe  Mores  the  younger.  That  although  deponent 
has  used  due  diligence  for  the  purpose  of  serving  the  said  Edward  Bowe  Mores  the 
younger  with  a  subpoena  to  appear  in  this  cause,  deponent  has  been  unable  to  do  so^ 
and  that  deponent  has  no  knowledge  whatever  of  the  place  of  abode  of  the  said  Edward 
Bowe  Mores  the  younger.  It  was,  therefore^  pntyed,  that  the  plaintifb  may  be  at 
liberty  to  file  a  replication  to  the  answers  of  the  defradanta,  Elizabeth  Mores,  Selina 
Mores,  Charles  Hyde,  and  James  Catherwood,  which,  upon  hearing  the  said  affidavit 
read,  is  ordered  accordingly.** 

(a)  "  Upon  motion  this  day  made  unto  this  Court,  by  Mr.  JBeawm,  of  counsel  fat 
the  pUdntiil^  it  was  atteged,  that  it  appears  by  the  affidavit  of  Thomas  Gill,  that  on 
the  8th  day  of  May  last  this  Court,  Ac.,  (stating  the  order  of  that  date,)  grounded 
upon  an  affidavit  made  by  deponent  and  filed  in  this  Court,  that  although  deponent 
had  used  due  diligence  for  the  purpose  of  serving  the  defendant,  Edward  Bowb 
Mores  the  yoimger  with  a  subpoena  to  appear  in  this  cause,  he  had  been  unable  to 
do  so:  that  on  the  2d  day  of  June  last,  in  pursuance  of  the  said  order,  deponent 
duly  filed  a  replication  to  the  answer  of  the  said  Elizabeth  Mores^  Selina  Kokb, 
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[*180]        *Mr.  AnisTdon  and  Mr.  HolOM  insisted,  as  a  pielimi- 
nary  objection,  that  the  defendant  Edward  Bowe  Mores 
had  not  been  proved  to  be  out  of  the  jurisdiction  of  the  Court, 
and  that  in  his  absence  the  cause  could  not  proceed. 

Mr.  BomiOy  and  Mr.  Beavan^  for  the  plainti£k — ^The  case  is 
one  in  which  the  Court  can  make  a  decree  in  the  absence  of 
Edward  Bowe  Mores;  he  is  not,  in  fiict,  interested  in  the  relief 
which  the  plaintiff  seeks :  or  if  the  Court  should  be  of  opinion 
that  he  has  an  interest,  his  rights  may  be  saved  under  the  40th 
General  Order  of  August,  1841 ;  or  the  Court  may  make  a  decree 
as  to  the  matters  in  which  he  has  no  interest :  WiOato  v.  Busby. {d) 
Walley  v.  WaUeyih) 

Mr.  Anderdon^  in  reply. — ^The  40th  order  has  no  application. 
We  could  not  object  that  the  bill  was  defective,  for  Edward 
Bowe  Mores  was  made  a  defendant.  A  defendant  out  of  the 
jurisdiction  may  now  be  made  a  party  by  compulsion ;  General 
Order  XXXm.  of  May,  1845.  There  is  not,  therefore,  the  diffi- 
culty which  the  Master  of  the  Bolls  lamented  in  WiUais  v.  Bu^,{c) 
And  the  decree  of  the  Court  in  this  suit  will  not  preclude  a  new 
bill  against  the  executrix  at  the  suit  of  Edward  Bowe  Mores : 
Watertm  y.OroJi,{d} 

Charles  HTde,  and  James  Catherwood :  that  publication  paasQd  in  this  cause  againsl 
the  said  defendants,  Elizabeth  Mores,  Selina  Mores,  Charles  Hyde,  and  James  Cath* 
erwood,  on  the  28th  daj  of  July  instant;  that  since  the  date  of  the  last-mentioned 
order  deponent  had  used  due  diligence  and  made  many  inquiries  to  ascertain  the 
place  of  abode  of  the  said  Edward  Bowe  Mores  the  younger,  for  the  purpose  of 
serving  the  said  Edward  Eowe  Mores  the  younger  with  the  subpoena  to  appear  in 
this  cause,  but  had  been  unable  to  do  so,  and  that  he  had  no  knowledge  whatever 
of  the  place  of  abode  of  the  said  Edward  Bowe  Mores  the  younger.  It  was  there- 
fore prayed  that  the  plaintiff  may  be  at  liberty  to  set  down  the  cause  for  hearing 
against  the  defendants  Elizabeth  Mores^  Selina  Mores,  Charles  Hyde,  and  James 
Catherwood,  notwithstanding  the  defendant,  Edward  Bowe  Mores  the  younger,  has 
not  appeared  to  and  answered  the  plaintiff's  bill,  which,  upon  hearing  the  said  affi- 
davit read,  is  ordered  accordingly." 

(a)  6  Beay.  193 ;  S.  C,  3  Beav.  420.        (b)  1  Yero.  484       (c)  3  Beav.  421. 

(d)  6  Sim.  431. 
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♦Vioe-Chancellor  : — Under  the  will  and  five  co-  [*181] 
dicils  of  the  testator  in  the  cause,  or  under  some  of 
those  instruments,  the  plaintiflf  William  George  Mores,  as  legatee, 
and  the  plaintiff  Beavan  as  assignee,  by  way  of  mortgage,  of 
William  George  Mores,  claim  to  be  entitled  for  the  life  of  Wil- 
liam George  Mores, — 1st,  to  certain  closes  of  land  and  leasehold 
estate ;  2nd,  to  five  bonds  of  the  Stamford-hill  and  Green-lanes 
turnpike  trust ;  8rd,.  to  a  moiety  of  the  money  to  be  received 
from  a  policy  of  assurance ;  and  4thly  and  5thly,  to  two  legacies 
of  600i  consols  each ;  and  6thly,  to  a  legacy  of  50Z.  cash. 

The  defendant  Elizabeth  Mores,  the  executrix,  and  the  defen- 
dant Selina  Mores  ndse  questions  upon  the  construction  of  the 
testator  s  testamentary  papers,  or  some  of  them,  adverse  to  the 
plaintiffs.  Questions  also  arise  upon  the  construction  of  the  same 
papers  on  the  part  of  Edward  Bowe  Mores  adverse  to  the  plain- 
tiff's claim  to  one  of  the  legacies  of  6001  consols.  The  plaintiff's 
claim  to  the  other  legacies  is  unfettered  by  any  claim  on  the  part 
of  Edward  Sowe  Mores.  The  legacy  of  50?.  has  been  paid  to 
the  pl^ntiff  William  George  Mores ;  the  other  five  legacies  are 
unpaid.  On  the  hearing  of  the  cause,  an  objection  was  taken  by 
the  defendant  Elizabeth  Mores,  the  executrix,  that  Edward  Bowe 
Mores  was  not  proved  to  be  out  of  the  jurisdiction,  and  that 
therefore  the  hearing  should  not  proceed.  To  meet  this  difficulty 
the  plaintiffs  contended,  first,  that,  although  he  had  been  named 
a  party,  the  points  taken  in  his  favor  upon  the  construction  of 
the  testator's  will  were  so  clear  as  not  to  raise  a  probabiUs  causa 
Utigandi,  and  that  I  might  safely  decide  against  him  in  his  absence, 
— -secondly,  the  plaintiffs  offer  to  confine  the  suit  to 
the  four  unsatisfied  claims,  as  to  *which  it  is  admitted  [*182] 
that  all  persons  interested  are  parties.  This  was  ob- 
jected to,  upon  the  ground  that  it  would  subject  Elizabeth  Mores 
to  a  second  suit  with  reference  to  the  same  will, — ^thirdly,  the 
plaintiffs  offered  to  waive  a  present  decision  of  the  Court  as  to  the 
600t  consols,  in  which  Edward  Eowe  Mores  is  said  to  be  interest- 
ed ;  and  that  that  sum  shotdd  be  brought  into  court,  not  to  be  paid 
cut  without  notice  to  Edward  Bowe  Mores ;  and  the  decision 
of  the  Court  to  be  confined  to  the  remaining  points.    This  also 
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was  objected  to,  partly,  as  I  understood,  upon  the  ground  that 
the  plaintiflfe  had  a  right  to  have  all  the  points  arising  under  the 
will  decided  simultaneously  or  at  the  same  hearing,  and  partly 
upon  the  ground  that  the  order  proposed  would  be  an  irregularity 
in  practice. 

I  have  omitted  to  mention  what  is  extremely  important, — that 
assets  are,  in  effect,  admitted  to  pay  the  plaintiff's  claims,  if  he 
shall  establish  them,  and  that  the  executrix  does  not  require  any 
account  to  be  taken. 

The  first  point  made  by  the  plaintiff  I  had  no  hesitation  in  re- 
jecting. With  respect  to  the  remaining  points,  I  thought  it  right 
to  consider  them  before  the  points  arising  between  the  plaintiflfe 
and  the  parties  other  than  Edward  Eowe  Mores  were  argued ; 
and  it  is  upon  those  points  I  am  now  to  observe.  The  second 
and  third,  as  points  of  strict  practice,  are  sufficiently  intelligible. 
But  no  resources  that  I  possess  have  enabled  me  to  discover  any 
moral  reason  why  an  executrix,  whose  duty  it  is  to  carry  into 
effect  the  trusts  of  the  will  with  all  convenient  speed,  should  raise 
them  in  the  present  case.  If  accounts  were  to  be  taken,  the  ob- 
jection might  not  be  improper  in  a  trustee,  for  if  the  assets  were 
found  insufficient,  the  executrix  might  be  liable  to  have 
[*133]  the  accounts  taken  a  second  time  in  *another  suit  by 
Edward  Bowe  Mores.  But  as  this  is  not  the  case,  I  do 
not  see  how  the  defendant  can  be  put  to  inconvenience,  (injury 
is  out  of  the  question,)  by  my  now  deciding  the  points  in  which 
the  parties  interested  are  present,  and  which  are  ripe  for  decision. 
How  can  my  so  deciding  subject  the  defendant  to  additional  liti- 
gation  ?  Am  I  to  dismiss  this  suit  ?  If  so,  another  suit,  if  not 
two,  must  succeed  it ;  for  I  do  not  expect  to  hear  from  the  de- 
fendant, the  executrix,  that  she  can  execute  the  will  Avithout  the 
directions  of  the  Court.  The  second  course  suggested  by  the 
plaintiflfe  would  obviously  be  more  merciful  to  the  executrix 
than  a  decree  dismissing  the  bill.  But  the  third  course,  ►  un- 
less the  Court  should  itself  object  to  it,  is  obviously  the  course 
best  adapted  to  meet  the  defendant's  difficulty ;  for,  although  it 
will  not  absolutely  prevent  Edward  Eowe  Mores  filing  a  new  bill 
(that  cannot  now  be  prevented,)  such  a  course  on  his  part  is  high- 
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ly  improbable,  when  he  finds  the  property  he  claims  set  apart 
in  court,  with  liberty  for  him  to  apply  for  it.  The  executrix, 
however,  insists  upon  her  right  to  decide  for  herself  what  course 
she  shall  take,  and  I  must  therefore  enter  upon  the  question 
raised. 

Three  courses  present  themselves : — ^first,  I  may  dismiss  the 
bill  as  in  a  case  in  which  the  plaintiff  has  brought  his  cause  to  a 
hearing  in  a  state  in  which  it  cannot  be  heard.  This  may  be 
done  where  justice  requires  it  It  is  discretionary.  Secondly, 
the  Court  may  order  the  cause  to  stand  over,  that  the  plaintiff 
may  supply  the  deficiency  in  his  proof,  or  direct  inquiries  before 
the  Master,  reserving  all  the  points  in  question  in  the  cause. 
The  mere  regularity  of  these  courses  cannot  be  doubted.  Or, 
thirdly,  I  may  decide  the  points  now  ripe  for  decision, 
and,  having  done  so,  *I  may  order,  the  cause  to  stand  [*134] 
over,  as  in  the  case  last  suggested.  Upon  the  strict  re- 
gularity of  this  course  I  will  admit  that  a  question  may  arise. 

In  order  that  I  may  be  clear  upon  the  points  which  arise,  and 
who  are  the  parties  interested  in  them,  I  will  hear  the  case  upon 
merits  before  I  finally  decide  upon  the  course  to  be  taken. 


The  questions  of  construction  were  argued.  It  was  admitted, 
that,  under  the  codicil  of  1840,  upon  which  the  questions  arose 
in  favor  of  Edward  Bowe  Mores,  the  plaintiff  possibly  had  an 
interest 


The  Vice-Chanckllor  held,  that  the  five  bonds  were  clearly 
specific  in  the  will, — ^that  they  were  clearly  adeemed  by  being 
paid  offj — and  that  the  codicil  appointing  new  trustees  could  not 
have  the  effect  of  giving  the  plaintiff  other  five  bonds.  Upon 
the  question  arising  under  the  codicil,  he  said  that  the  words 
"  subject  to  the  same  controlling  powers,  &c.  of  my  trustees," 
plainly  referred  to  the  discretionary  powers  ineffectually  attempt- 
ed to  be  given  to  them  by  the  will,  and  not  to  the  limitations 
upon  which  the  trustees  were  directed  to  hold  it, — that  the 
words  "  in  addition"  referring  to  a  previous  legacy  to  William 
George  Mores  would  not,  per  se,  include  a  limitation  over  to  Ed- 
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waxd  Rowe  Mores, — ^that  the  words  "  in  the  event  of  his  death," 
in  the  codicil  of  1844,  bequeathing  the  leasehold  house  in  Park 
street,(a)  clearly  expressed  a  contingency, — ^that  it  had 
[*135]  *been  decided,  that  such  words  (standing  alone)  pointed 
.  at  the  contingency  of  the  legatee  dying  in  the  lifetime  of 
the  testator,  a  contingency  against,  which,  in  dispositions  to  child- 
ren, it  was  usual  as  well  as  reasonable  to  provide, — ^that  the 
testator  had  given  to  this  legatee  an  absolute  interest  in  one 
legacy, — ^where  he  intended  to  give  a  life  interest  he  had  expres- 
sed it  in  terms, — and  there  was  nothing  but  speculation  to  lead 
the  Court  in  construing  the  words,  "  in  the  event  of  his  death," 
to  mean  "  from  and  after  his  death." 

The  Vice-Chancellob  then  proceeded — ^With  respect  to  the 
point  of  practice,  I  shall  refer  it  to  the  Master,  to  inquire  as  to 
the  absence  of  Edward  Rowe  Mores,  which,  in  questions  respect- 
ing parties,  is  a  regular  course.  The  question  is,  what  is  to  be 
done  in  the  meantime :  The  case  is  this : — A  defendant  is  named 
aa  a  party  in  respect  of  an  interest  distinct  from  four  out  of  five 
questions  in  the  cause,  but  is  not  brought  to  a  hearing.  I  cannot 
decide  the  case  as  regards  him  without  inquiry.  The  remaining 
four  questions  are  ripe  for  decision.  Is  the  practice  of  the  Court 
80  stringent  that  I  am  compelled  to  postpone  the  decision  of  the 
four  points  which  are  confessedly  ripe  for  decision  until  after  an 
inquiry  has  been  made  which  has  no  connection  with  them, — or 
may  I  not  decide  the  four  points,  and  let  the  fifth  only  be  reserv- 
ed for  the  inquiry  which  that  point  alone  requires  ?  Will  such 
a  course  injuriously  affect  the  defendants?  The  answer  is,  that 
80  far  fi'om  being  an  inconvenience,  it  will,  if  it  has  any  effect, 
protect  the  defendants  against  the  inconvenience  which  the  rule 
they  rely  upon  is  intended  to  prevent.  As  far  as  regards  the 
absentee,  it  is  absolutely  inoperative.    The  case  is  the  same  as 

if  there  were  no  dispute  aboutany  of  these  four  legacies, 
[*136]    and  they  all  *were  pecuniary  legacies.    The  money,  in 

that  case,  would  come  into  court,  including  the  legacy  in 

{a)  Sapra^  p.  128. 
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which  Edward  Rowe  Mores  is  supposed  to  have  an  interest ;  for 
in  that  legacy  it  is  admitted  that  the  plaintiff  might  have  an  in- 
terest. If  the  money  was  in  Court,  would  it  be  absolutely  im- 
perative upon  the  Court  to  leave  it  there  until  inquiries,  wholly 
unconnected  with  it,  should  be  answered,  only  in  order  that  all 
questions  might  be  simultaneously  disposed  of  ?  Without  dis- 
puting the  general  rule  relied  upon,  I  think  I  am  at  liberty  to 
dispose  of  this  case  so  far  as  relates  to  the  points  in  which  Ed- 
ward Bowe  Mores  has  no  interest,  reserving  the  question  in 
which  he  is  interested  until  the  result  of  the  inquiry  shall  be 
known. 


DiCLABS  the  plaintiff  entitled  for  his  life  to  the  two  doses  of  land  and  leasehold 
estate  at  Chingford,  and  to  an  absolute  interest  in  the  leasehold  premises  in  Park 
street,  and  to  the  interest  accrued  due  on  one  legacy  of  600L  The  two  legacies  of 
6002L  stock  to  be  paid  into  court,  and  the  interest  on  one  of  such  sums,  and  a  half 
of  the  moneys  in  court  produced  by  the  policy  of  insurance  to  be  paid  to  the  plaia- 
tifl;  the  mortgagee.  Reference  to  the  faster  to  inquire,  whether  Edwiud  Bowe 
Mores  was,  when  the  bill  was  filed  and  fh>m  that  time  had  been,  out  of  the  juris- 
diction of  the  Court    Reserve  further  directions  and  costs    Liberty  to  apply. 


♦SiMBS  V.  Eyre.  [*137] 

1841 :  8th  liardL 

A  marriage  settlement  made  in  1811,  recited  that  the  husband  was  entitled  to 
20,000  rupees,  secured  by  a  note  of  the  Bast  India  Company;  and  10,0C0  rupees, 
part  thereof  were  thereby  assigned  (with  certain  property  of  the  wife)  to  the 
trustees  of  the  settlement,  upon  trust,  for  the  husband  and  wife  for  their  lives, 
with  remainder  for  the  children  of  the  marriage.  One  of  the  trustees  died  six 
weeks  after  the  settlement  was  made.  The  husband  died  in  1819,  and  the  wife 
in  1822.  The  trustees  did  not,  nor  did  the  survivor,  take  any  step  during  the  life- 
time of  the  husband  to  recover  the  10,000  rupees.  After  they  had  attained  their 
ages  of  twenty-one  years,  the  children  filed  a  bill  against  the  surviving  trustee 
and  the  representaUves  of  the  deceased  trustee,  for  an  account  of  the  trust-fUndSi 
charging  them  with  the  10,000  rupees.  Under  a  reference  to  the  Master,  to  in- 
quire whether  the  defendant  might,  by  due  diligence,  have  received  or  got  in  the 
10,000  sicca  rupees,  the  defendant  produced  evidence,  showing  it  to  have  been 
the  common  belief  of  persons  who  knew  the  husband,  that  he  was'  not  possessed 
of  any  such  property,  but  no  proof  was  given  that  the  husband  was  insolvent; 
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and  the  Court  charged  the  surviving  trustee  with  the  Aind,  and  interest  from  the 
death  of  the  wife,  and  directed  a  reference  to  inquire  the  value  of  the  10,000 
rupees  at  the  time  of  the  settlement 
The  representative  of  the  trustee  who  died  six  weeks  after  the  making  of  the 
settlement  was  not  a  necessary  party. — such  trustee  not  having  possessed  any 
part  of  the  trust-funds,  and  not  being  chargeable  with  the  default 

By  an  indenture,  dated  the  6th  of  July,  1811,  made  between 
John  Wright  of  the  first  part,  Jane  Wells  of  the  second  part, 
and  W.  P.  Bosville  and  C.  W.  Eyre  of  the  third  part,  reciting 
the  then  intended  marriage  of  John  Wright  and  Jane  Wells,  and 
that  John  Wright  was  entitled  to  20,000  sicca  rupees,  secured  by 
a  note  of  the  East  Indian  Company,  dated  the  1st  of  April,  1805, 
together  with  interest  for  the  same,  and  to  other  personal  pro- 
perty, and  that  Jane  Wells  was  entitled  to  certain  canal  naviga- 
tion shares,  and  1333?.  6s.  8cL  consols ;  and  that  upon  the  treaty 
for  the  marriage  it  was  agreed  that  John  Wright  should  assign 
over  10,000  sicca  rupees  to,  and.  invest  the  1333/.  6s,  8d.  consols 
in  the  joint  names  of  W.  P.  Bosville  and  C.  W.  Eyre,  upon  the 
trusts  thereiti  mentioned;  and  reciting  that  the  1333t  6*.  8rf. 
consols  had  been  transferred  into  the  joint  names  of  W.  P.  Bos- 
ville and  C.  W.  Eyre,  and  that  it  was  further  agreed  that  the 
said  Jane  Wells  should  assign  to  them  two  of  the  said  shares :  it 
was  witnessed,  that,  in  pursuance  of  the  said  agreement,  the  said 
John  Wright  had  bargained,  sold,  and  assigned  unto  the  said 
W.  P.  Bosville  and  C.  W.  Eyre  the  said  10,000  sicca  rupees  (part 
of  the  20,000  rupees  secured  by  the  said  note,)  upon  the  trusts 

thereinafter  mentioned ;  and  Jane  Wells  thereby  assign- 
[*138]     ed  the  said  two  shares  to  the  same  *trustees,  upon  the 

trusts  thereinafter  mentioned ;  and  the  trusts  was  there- 
in after  declared,  of  the  10,000  sicca  rupees,  1333t  6s.  8d,  consols, 
and  canal  shares,  for  the  benefit  of  the  said  John  Wright  for  his 
life,  remainder  to  the  said  Jane  Wells  for  her  life,  and  from  and 
after  the  decease  of  the  survivor  of  them,  for  the  children  of  the 
marriage,  in  equal  shares.  The  settlement  contained  powers  for 
the  investment  of  the  10,000  sicca  rupees  in  Government  funds 
or  real  estate ;  and  it  also  contained  the  usual  clauses  for  the  pro- 
tection and  indemnity  of  the  trustees. 
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The  marriage  tcx)k  place  on  the  6th  of  July,  1811.  Both  of 
the  trustees  accepted  the  trusts.  W.  P.  Bosville,  one  of  the 
trustees,  died  in  the  month  of  August,  1811.  John  Wright  died 
in  1819,  and  Jane,  his  wife,  -died  in  1822.  The  plaintiflEs,  the 
children  of  the  marriage,  filed  their  bill,  in  1839,  against  C.  W. 
Eyre  and  the  personal  representatives  of  W.  P.  Bosville,  pray- 
ing an  account  of  the  trust-funds,  including  the  10,000  sicca 
rupees,  and  if  that  sum  had  not  been  invested,  that  the  defend- 
ants might  be  decreed  to  account  for  the  same,  with  interest  from 
the  death  of  the  widow. 

The  defendant  C.  W.  Eyre,  by  his  answer,  said  that  no  note 
of  the  East  India  Company  had  come  to  his  hands, — that  he  be- 
lieved there  was  no  estate  or  property  of  John  Wright,  out  of 
which  the  payment  of  the  moiety  of  the  said  20,000  sicca  rupees 
could  have  been  enforced ;  and  that  the  trustees  had  executed 
the  settlement  on  the  representation  that  they  would  be  liable  for 
no  more  than  should  come  to  their  hands. 

At  the  hearing  of  the  cause  in  May,  1844,  the  defendant  C. 
W.  Eyre  insisted  that  no  proof  had  been  given  of  the 
existence  of  the  note,  or  the  fund ;  but  the  *Court  hold-  [*189] 
ing  that  there  was  ground  for  a  decree,  a  reference  was 
directed  to  the  Master,  at  the  request  of  the  defendant  C.  W. 
Eyre,  to  inquire  whether  he  solely,  or  with  the  concurrence  of 
W.  P.  Bosville,  deceased,  might  by  due  diligence  have  received 
or  got  in  the  10,000  sicca  rupees  mentioned  and  comprised  in 
the  settlement,  and  expressed  to  be  thereby  assigned,  or  any  part 
of  the  same,  with  liberty  to  state  special  circumstances.  Evidence 
was  given  before  the  Master,  that  John  Wright  was  the  son  of 
persons  in  poor  circumstances,  and  not  generally  believed  to  be 
in  the  possession  of  any  property.  The  Master  found  that  John 
Wright,  the&ther  of  the  said  plaintifl&,  lived  eight  years  or  there- 
abouts after  the  date  of  the  indenture  of  settlement  by  which  the 
said  trust-funds  were  assigned,  and  that  the  defendant  C.  W.  Eyre, 
did  not  during  the  whole  of  that  time  take  any  steps  or  proceed- 
ings to  receive  or  recover  the  said  sum  of  10,000  sicca  rupees,  or 
any  part  thereof;  and,  upon  consideration  of  the  several  states 
of  facts  and  evidence  before  him,  he  was  of  opinion,  and  certified, 
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tliat  the  said  C.  W,  Eyre  solely  raight,  by  due  diligeuoe/liave 
received  or  got  in  tlie  said  sum  of  10/KX>  sicca  rupees  compmed 
in  the  settlement^  acid  expresaed  to  be  thereby  assigned.  The 
defendant  C.  W.  Ejrc  excepted  to  the  report,  and  the  case  was 
heard  upon  the  exception,  and  also  upon  I'urther  directions. 


Mr.  K  Parker  and  Mr.  Sfindp,  for  the  defendant  Eyre,  in 
support  of  the  exceptions. — This  waa  a  caae  in  which  the  Court 
would  not  make  the  defendant  aQswerable  for  naoneys  which 
there  was  no  evidence  (except  from  the  ternis  of  the  recital  in 

the  settlement)  had  ever  actually  existed.  The  aettle- 
[*140]     ment  itself  did  *not  express  that  the  trustees  had  been 

put  in  possession  of  the  note  of  the  East  India  Company 
which  it  referred  to ;  and  not  being  in  possession  of  the  note, 
they  had  no  legal  power  of  recoveriDg  the  sum  thereby  secured. 
Was  it,  iji  these  circunaatances,  their  duty  to  have  filed  a  bill 
against  their  cestui  que  trusts, — and  that,  moreover,  in  a  case  in 
which  they  had  every  reason  to  believe  that  the  suit  would  be 
entirely  fruitless,  and  hwA  no  funds  in  their  hands  (except  the 
dividends  of  the  1383/*  &?.  Bd.  stock,  and  of  the  canal  shares)  to 
meet  the  expenses  of  such  a  proceeding  ? 

Mr.  Anderdon  and  Mr,  Faber^  for  the  personal  repn^JsentAtive 
of  W.  P.  Bosville,  submitted  that,  as  it  appeared  the  deceased 
trustee  had  died  about  six  weeks  after  the  making  of  the  settle- 
ment, he  could  not  be  charged  with  default  in  not  having  recover- 
ed the  10,000  sicca  rupees,  iit  a  case  in  which  it  was  admitted 
that  the  money  could  not  have  been  oompulaorily  recovered  ex- 
cept by  a  suit  in  equity. 

Mr.  Ih^milbj  and  Mr,  Btgg^  for  the  plaintiffs,  submitted  that,  in- 
asmuch as  the  bill  was  filed  before  the  publication  of  the  Qcne- 
ml  Order  XXXILj  of  August,  1841,  the  representativo  of  the 
deceased  trustee  was,  under  the  former  rule  of  the  Court,  a 
necessary  party. 


Tlic  Vice-Chancellor  said,  that  by  the  ibrm  of  the  refer- 
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ence  to  the  Master,  the  existenoe  of  the  fund  of  10,000  rupees 
had  been  assumed.  K  the  trustees  had  sued  Wright  in  respect 
of  that  fund,  it  Would  not  have  been  competent  to  him,  having 
executed  the  settlement,  to  have  denied  the  existence 
of  the  note.  In  answer  to  *the  charge  of  want  of  pro-  [*141] 
per  diligence,  the  trustee  might  in  this  suit  have  shown 
that  Wright  was  insolvent,  or  that  the  money  could  not  have 
been  recovered ;  this  the  defendant  had  failed  to  do,  and  the  ex- 
ception must  be  overruled. 

As  against  the  representative  of  Bosville,  the  bill  must  be  dis- 
missed with  costs.  He  could  only  be  a  necessary  party  as  being 
a  trustee,  or  as  the  executor  of  a  deceased  trustee,  liable  to  account 
in  respect  of  the  trust-funds  come  to  his  handa  The  representa- 
tive of  Bosville  was  not  a  trustee  of  the  fund,  for  the  defendant 
Eyre  had  survived ;  nor  was  the  estate  of  Bosville  liable  in  re- 
spect of  this  fund,  for  Bosville  having  died  six  weeks  after  the 
settlement  was  made,  could  not  be  said  to  have  been  in  default 
in  respect  of  that  part  of  the  trust  fand  which  consisted  of  the 
10,000  rupees,  and  no  other  part  of  the  trust  funds  had  come  to 
his  hands,  or  to  the  possession  of  his  representatives. 


t  it  to  the  Kaster  to  inquire  what  was  the  yalue  of  the  10,000  sioca  rapee« 
in  Jolji  1811  (the  date  of  the  settlement,)  and  direct  the  defendant  Eyre  to  pay  the 
amount  so  to  be  ascertained  with  interest  at  4  per  cent,  fiom  the  death  of  the 
widow,  and  the  costs.  Dismiss  the  bill  as  against  the  r^resentative  of  W.  P. 
Bosville,  with  oofits.  • 
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[*142]  *HUGHES  V.  LiPSOOMBE. 

1846 :  25th  Nov. ;  1st  and  2nd  Dea 

A  bidder  at  a  sale  under  a  decree  of  the  Court,  who  is  not  a  party  to  the  caoae  or 
interested  in  the  estate  which  is  the  subject  of  the  sale,  has  no  right  to  apply  to 
the  Court  to  set  aside  a  sale  to  another  bidder,  on  the  ground  of  irregularity  in 
that  the  latter,  although  reported  the  purchaser,  was  not^  in  fiict  the  higheet  bid- 
der.  Whether  he  may  apply  to  be  declared  the  purchaser  in  the  place  of  t2ia 
bidder  reported  to  be  the  best  purchaser,  qwgre, 

A  creditor's  suit  A  decree  for  (among  other  things)  the  sale 
of  real  estate,  under  a  power  in  the  mortgage-deed,  the  testator 
having  been  the  mortgagee  of  the  property.  The  mortgagor 
attended  at  the  sale,  and,  after  a  bidding  by  one  Finch,  of  395i 
for  lot  8,  the  mortgagor  bid  400i.  as  the  agent  (as  he  afterwards 
stated)  of  a  Mr.  Gyles.  The  solicitor  of  the  plaintiff,  who  con- 
ducted the  sale,  refused  to  accept  the  bidding  of  the  mortgagor, 
on  the  ground  that  he  believed  him  not  to  be  a  person  of  sufficient 
property.  Whether  the  mortgagor,  at  the  time,  stated  that  he 
was  the  agent  of  Gyles  was  a  fact  upon  which  the  affidavits  were 
conflicting ;  but  his  bidding  was  not  accepted,  and  the  lot  was 
knocked  down  to  Finch ;  and  the  Master  reported  Finch  the  best 
purchaser  of  lot  8,  at  the  price  of  8951. 


Mr.  Cbfe,  for  Gyles,  moved  that  the  sale  of  lot  8  to  Finch  might 
be  set  aside  for  irregularity ;  or  that  the  biddings  for  the  same 
might  be  opened,  he  (Gyles)  being  willing  to  give  50t  more  for 
the  premises.  He  said  that  the  order  of  the  Court  which  directed 
the  sale  to  be  made  to  the  highest  bidder  or  best  purchaser  had 
not  been  obeyed.  In  eveiy  sale  under  the  direction  of  the  Court 
it  was  essential  that  the  terms  of  the  decree  or  order  should  be 
pursued,  or  the  sale  was  not  allowed  to.  stand :  Ord  v.  N6elj{a) 
Ookhugh  v.  ^mm,{b)  1  Sugd.  V.  &  P.  pp.  102,  111,  118, 114, 
10th  ed. 

(a)  0  ICadd.  438.  (6)  8  Bligh,  N.  a,  181. 
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Mr.  Bomilb/j  for  the  plaintiff,  cnipported  tHe  second  part 
of  the  motion,  that  the  biddings  might  be  opened,  *bat  [*148] 
asked  for  the  costs  of  the  motion  so  fiur  as  it  related  to 
the  first  part  of  the  application,  as  to  setting  aside  the  sale,  with 
respect  to  which  the  affidavits  had  been  filed  Gyles  not  being 
a  party  in  the  cause  could  not  be  heard  on  that  point.  The 
second  part  of  the  motion  would  have  been  granted  of  course, 
without  any  conflict  as  to  the  &ct8,  upon  the  usual  terma  In  all 
sales  under  the  direction  of  the  C!ourt  some  discretion  was  given 
to  the  parties  conducting  them :  they  would  not  be  bound  to 
accept  the  biddings  of  an  idiot  or  a  pauper. 

Mr.  Oiffard,  for  Finch  the  purchaser,  on  the  report,  asked  for 
his  costs  of  the  motion,  as  of  an  experiment  not  warranted  by 
the  practice  of  the  Court.  The  purchaser  was  the  accepted  bid- 
der, and  the  Court  would  protect  him  from  any  costs  resulting 
firom  a  dispute  between  the  plaintiff  and  another  bidder  at  the 
sale. 

Mr.  Ookj  in  reply. — ^The  alleged  purchaser,  Finch,  has  notice 
of  what  occurred  at  the  sale ;  he,  therefore,  knows  that  he  is  not 
the  highest  bidder,  and  does  not  come  within  the  terms  of  the 
decree.  Gyles  incurred  the*  expense  of  attending,  by  his  agent, 
at  the  sale ;  he  relied  on  the  conditions  of  sale,  that  the  highest 
bidder  would  be  allowed  the  purchaser.  He  is  entitled  to  apply 
to  the  Court  to  enforce  the  observance  of  good  fisiith,  by  compel- 
ling the  parties  who  conducted  the  sale  to  adhere  to  the  conditions 
which  the  Master  had  approved.  With  respect  to  the  costs  of 
the  motion,  the  justice  of  the  case  will  be,  that  the  costs  of  setting 
right  the  irregular  proceeding  should  be  borne  by  the  plaintifl^ 
or  his  solicitor,  who  occasioned  the  irregularity. 


The  YiCi^HANCELLOR  said,  that  the  only  question  was^ 
who  was  to  pay  the  costs  of  opening  the  biddings, 
♦and  that  he  was  of  opinion  Gyles  shoidd  pay  them, —    [*144] 
that  in  all  cases  in  which  a  sale  before  the  Master  had 
been  set  aside  for  irregularity,  that  had  been  done  at  the  applica- 
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tion  of  the  partiea  in  the  cause,  or  some  of  them,  or  of  some  per- 
son interested^  and  not  oa  the  motion  of  a  stranger.  If  the  Court, 
on  this  motion,  were  to  set  aside  the  sale  which  had  been  approved 
by  the  Master,  it  would  not  necessarily  follow*  that,  upon  a  re-sale^ 
the  party  by  whom  the  motion  was  made  would  become  the 
purchaser,  and  the  estate  might  be  left  without  a  purchaser. 
The  notice  of  motion  did  not  even  mik  that  Gyles,  the  party 
moving,  might  b^  declared  a  purchaser  in  the  place  of  Finch; 
and  if  it  had  asked  the  Court  to  declare  Gyles  the  purchaser,  at 
his  bidding  of  400L,  w^hen  by  the  same  motion  he  stated  his  vrih 
liDgness  to  give  60t  more,  tbe  costs  of  the  motion  must  have 
been  paid  by  Gyle.«j,  AVhat  interest  had  Gyles  which  could  en- 
title him,  on  the  ground  of  irregakrity,  to  apply  for  the  purpose 
of  forcing  his  offer  upon  the  parties,  if  they  were  satisfied  with 
the  offer  w^hieh  had  been  accepted  ?  If  Gyles  had  applied  simply 
to  set  aside  the  sale,  without  the  alternative  motioD,  the  applica- 
tion must  have  been  refused ;  and  the  result  must  have  been  the 
same  if  he  had  made  that  application  knowing  that  another  per^ 
son  had  at  the  Kame  tune  appUed  to  open  the  biddings.  The 
circumstance  that  Gyles  himself  made  a  motion  comprehending 
in  the  alternative  both  objects  did  not,  in  substance,  alt-er  tho 
case.  He  must  pay  tlie  costs,  and  have  liberty  to  open  the  bid* 
dings  on  the  usual  terms^  advancing  &0L 
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*FiTCH  V.  Webkb.  [*145] 

1648 :  7th  8th  0th  and  15th  March. 

The  testatrix  devised  and  bequeathed  her  real  and  personal  estate  in  trust,  as  to  the 
real  estate,  for  sale,  as  sodh  after  her  decease  as  conveniently  could  be,  and  de- 
clared that  the  trustees  should  stand  possessed  of  the  proceeds  of  the  sale  as  a 
iluid  of  personal  and  not  real  estate,  for  which  purpose  such  proceeds  or  any  part 
thereot;  should  not,  in  any  event,  lapse  or  result  for  the  benefit  of  her  heir-at-law ; 
and,  after  giving  legacies,  the  testatrix  directed  her  trustees  to  pay  and  apply  the 
leaidue  of  her  estate  and  effects  as  She  should,  by  any  codicil  to  that  her  will, 
direct  or  appoint.  The  testatrix  made  no  codicil : — Held^  that  the  heir-at-law  was 
entitled  to  the  proceeds  of  the  real  estate  undisposed  of  by  the  wiU. 

This  case  is  reported  on  the  exceptions  to  tHe  finding  of  tHe 
Master  on  the  question,  who  was  the  heir-at-law  of  Anne  Tay- 
lor ?(a)  The  cause  now  came  on  for  further  directions,  and  the 
principal  question  was,  whether,  according  to  the  true  construc- 
tion of  the  will,  the  heir-at-law  or  the  next  of  kin  of  the  testatrix 
took  the  proceeds  of  the  sale  of  the  real  estate,  undisposed  of  by 
the  wiU. 

The  will  was  dated  in  September,  1839,  and,  after  giving 
thereby  various  legacies  out  of  her  personal  estate  to  charities, 
the  testatrix  proceeded, — '*  I  give,  devise,  and  bequw^thy'  all  my 
messuages,  warehouses,  lands,  tenements,  and  hereditaments,  and 
all  other  my  real  and  personal  estate,  whatsoever  and  wheresoever, 
unto  my  flriends,  B.  Thomas  and  P.  E.  Weber,  their  heirs, 
executors,  administrators,  and  assigns,  according  to  the  nature 
and  quality  thereof  respectively,  upon  trust,  that  they,  my  said 
trustees,  or  the  survivor  of  them,  or  the  trustees  or  trustee  for 
the  time  being  of  this  my  will,  do  and  shaU,  with  all  convenient 
speed  after  my  decease,  collect  and  get  in  all  moneys  due  and 
owing  to  me,  and  make  sale  and  dispose  of  all  my  said  messuages, 
warehouses,  lands,  tenements  and  hereditaments  whatsoever  and 
wheresoever,  and  also  of  i^uch  parts  of  my  personal  estate  as  shall 
be  of  a  saleable  nature,  either  by  public  auction  or  pivate  sale.^ 
[Powers^f  sale,  and  to  give  sufficient  receipts  for  the  purchase* 

(^  Supns  p.  5L 
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money.]  "And  I  declare  that  my  said  trustees  or  trustee 
shall  stand  and  be  posssessed  of  the  proceeds  to  arise 
£*146]  *from  the  sale  of  my  said  messuages,  lands,  tenements, 
and  hereditaments,  as  a  fiind  of  personal  and  not  real 
estate ;  for  which  purpose  I  declare  that  such  proceeds  or  any 
part  thereof,  shall  not,  in  any  event,  lapse  or  result  for  the  benefit 
of  my  heir  at-law.  And  out  of  such  proceeds  and  other  my  per- 
sonal estate,  after  payment  out  of  such  last-mentioned  personal 
estate  of  the  charitable  legacies  aforesaid,  I  direct  the  payment 
and  investment  of  the  several  legacies  hereinafter  expressed." 
The  testatrix  then  gave  many  legacies,  and  directed  that  the 
legacy  duty  should  be  paid  by  her  executors  out  of  the  proceeds 
to  arise  from  the  sales  thereinbefore  directed,  and  other  h^  per* 
sonal  estate.  And  the  testatrix  added, — "  And  as  to  the  residae 
of  my  estate  and  effects  not  hereinbefore  specifically  bequeathed, 
I  direct  my  said  trustees  or  trustee  to  pay  and  apply  the  same  to 
such  person  or  .persons,  for  such  uses,  and  upon  and  for  such 
trusts,  intents,  and  purposes  as  I  shall  by  any  codicil  to  this  my 
will  duly  executed  direct  and  or  appoint."  The  testatrix  made 
no  codicil ;  she  died  soon  after  the  date  of  her  will,  and  the  wiU 
was  proved  by  P.  E.  Weber  in  November,  1889.  The  suit  was 
instituted  for  the  administration  of  the  trust.  The  state  of  the 
fiunHy  of  the  testatrix,  and  the  relation  of  the  parties  in  the 
cause,  appear  upon  the  tabular  pedigree  inserted  in  the  former 
report(a) 

Mr.  Walker  and  Mr.  Hardy  for  the  next  of  kin  who  were 
plamtifis,  and  Mr.  BoU  and  Mr.  BoundeB  Palmer  for  the  next  of 
kin  who  were  defendants,  appeared  in  support  of  the  claim  of 
the  next  of  kin  to  the  surplus  proceeds  of  the  estate  after  satisfy- 
ing the  legacies. 

Mr.  Wood  and  Mr.  Rogers^  for  the  heir-at-law  appeared 
[*147]    *i]i  support  of  his  title  to  the  proceeds  of  the  real  estate 
which  remained  after  satisfying  the  l^acie&    • 

(a)  Sqpra,  p.  5S. 
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The  reported  cases  referred  to  in  the  judgment,  where  there 
i  a  like  question  between  the  heir-aMaw  and  the  next  of  kin, 
with  regard  to  the  proceeds  of  real  estate  undisposed  oi^  were 
died,  as  was  also  FUnt  v.  Warren,  before  the  Vice-Chancellor  of 
Inland,  on  further  directions,  February  28,  1848,(a)  in  which 
his  honor  decided  in  favor  of  the  heir-at-law. 


The  Vicb-Chancellor  (in  the  course  of  the  argument)  referred 
to  the  cases  6{  Smith  y.  Claocion,{b)  and  Bobinson  v.  Taybr,{e)  and 
aaid, — that  the  next  of  kin  were  claiming  property  of  the  testator 
which,  at  his  death  was  real  estate,  and  that,  in  order  to  substan- 
tiate that  daim,  they  must  make  out  from  the  will  that  there 
were  devisees  of  the  property, — ^that  not  being  mentioned  in  the 
will,  they  must  make  out  a  devise  by  implication,  which  might 
be  sufficient,  although  Lord  Thurlow,  in  Bobinson  v.  Taylor^  had 
said  he  "did  not  see  how  the  personal  representatives  could  get 
at  that  which  was  not  personal  estate  at  the  death  of  the  testator 
bat  by  express  words," — that  the  law  was  to  some  extent  dear 
upon  authority, — ^that  a  devise  upon  trust  to  sell  and  convert  real 
estate  into  money  was,  in  some  sense,  a  direction  to  turn  real  into 
personal  estate ;  but  it  was  dear  that  such  a  devise  would  not 
necessarily  entitle  the  next  of  kin  to  claim  any  portion  of  the 
proceeds  of  the  sale  of  real  estate  which,  by  the  terms  of  the  will, 
or  in  event,  was  or  became  undisposed  of.  The  wUl  in 
that  *caae  might  determine  the  quality  in  which  the  [*148] 
property  would  devolve  upon  those  who  took  it,  but  was 
silent  as  to  the  persons  upon  whom  it  should  devolve.  The  tes- 
tator clearly  meant  the  real  estate  to  become  money  after  his 
death,  but  (as  Lord  Thurlow  said  in  the  case  referred  to)  the 
question  was,  whether  he  meant  it  to  be  the  same  as  if  it  had 
been  money  b^ore  his  death.  Any  purpose,  however  limited, 
(as  payment  of  costs,)  apparent  upon  the  face  of  the  will,  with 
ne&rence  to  which  the  conversion  might  have  been  directed,  was 
oondusiye  against  the  daim  of  the  next  of  kin :  HUL  v.  CockS^ 

(a)  Beported  on  the  hearing,  14  Sim.  564.    See  1  Jannan  on  WUIb^  602,  ef  Mg. 
(&)41fadd.484.  (c)  2  Bra  0.  0.  689.  ((2)  1  Ves.  ft  B.  1*73. 
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The  heir-at-law  might  take  the  proceeds  as  personal  estate,  but 
he  would  take  it :  Smith  y.  Chxton^ip)  In  the  simple  case  of  a 
devise  upon  trust  to  sell,  and  no  trust  of  the  surplus  declaied,  it 
had  apparently  been  thought  by  some  text-writers(5)  that  the 
Court  would  be  driven  to  imply  a  trust  for  the  next  of  kin ;  but 
that  had  never  been  so  decided,  and  if  ever  such  a  case  should 
call  for  decision^  it  might  deserve  much  consideration.  However 
clear,  in  such  a  case  it  might  be  that  the  testator  meant  his  real 
to  be  treated  as  personal  estate  after  his  death,  the  question  re» 
mained,  did  he  mean  it  to  be  treated  also  as  if  it  had  been  per- 
sonal estate  hefbre  his  death? — ^that  (as  Lord  Thurlow  observed) 
was  the  question.  It  might  be  strange  that  a  testator  should 
care  in  what  quality  his  heir-at-law  took  the  estate  which  descend- 
ed  upon  him ;  but  if  an  intention  to  disinherit  the  heir  in  &vor 
of  the  next  of  kin  were  present  to  the  mind  of  the  testator,  was 
it  not  equally  strange  that  he  should  not  say  so  ?  To  decide  that 
such  a  devise  was  eqivalent  to  a  devise  of  the  land  to  the  next 
of  km  .might,  perhaps,  be  thought  to  savor  as  much  of  oonjectore 
as  of  implication. 

[*149]        *At  the  dose  of  the  argument, 

The  Vice-Chancellob  said,  that,  if  it  were  not  for  the  words 
in  Ann  Taylor's  will  which  in  terms  excluded  the  heir-at-law,  at 
least  for  some  purposes,  he  should  have  had  no  hesitation  in  de- 
ciding the  present  case  in  &vor  of  the  heir ;  but  as  that  clause 
required  consideration,  he  would  reserve  the  expression  of  his 
opinion  until  he  was  prepared  to  decide  the  whole  case. 


March  Ibik. — ^The  Vicb-Chancellor: — ^The  property  to 
which  the  question  relates  was  real  estate  at  the  death  of  the  tes- 
tatrix, and,  therefore,  the  onus  is  upon  the  next  of  tin  to  show 
a  devise  in  their  fevor.  This  is  the  test  by  which,  according  to 
cases  of  the  highest  authority,  the  rival  claims  of  the  heir-at-law 
and  next  of  kin  must  be  decided.    I  will  first  consider  the  case, 

(a)  4  Madd.  484.  {h)  1  Roper  Leg.  456,  3d  ed. 
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omitting  the  clause  which  to  some  extent  at  least  excludes  the 
heir,  and  then  consider  the  effect  of  that  clause. 

In  considering  the  case  under  the  former  aspect,  I  omit,  in  the 
first  place,  the  words  which  directs  the  trustees  to  stand  possessed 
of  the  property  *,*  as  a  fond  of  personal  and  not  real  estate."  In 
that  case  the  authorities  are  too  clear  to  make  citation  of  any  ne- 
cessary. The  will  may  determine  in  what  quality  the  property 
shall  be  taken  by  those  upon  whom  it  shall  devolve,  but  does 
not  determine  who  are  the  persons  to  take ;  and  the  original 
right  of  the  heir-at-law  must  prevail.  Omitting  the 
cases,  Gmntess  of  Bristol  v.  HUngerford^ioi)  and  *PhiUips  [*150] 
V.  PAtBq^,{b)  the  next  of  kin  have  no  reported  case 
which  supports  their  daim  upon  a  devise  by  implication.  The 
former  of  these  cases,  it  was  admitted,  could  not  be  relied  upon, 
for  the  same  individuals  were  both  heirs-at-law  and  next  of  kin, 
and  the  decree  declares  their  title  as  "  heir-at-law  and  representa- 
tives "  of  the  testator.  In  PhiUips  v.  PhiUips,  the  decision  turn- 
ed upon  the  direction  in  the  wiU,  that  the  surplus  proceeds  of 
the  real  estate  should  be  "deemed  part  of  the  testator's  personal 
estate.  Jessoppy.  Watson{c)  (decided  by  the  same  learned  judge 
who  decided  Phillips  v.  PhilKps  and  AmphJet  v.  Parke^{d) )  is  an 
authority  that,  in  the  absence  of  the  direction  that  the  surplus 
proceeds  of  the  real  estate  should  be  deemed  personal  estate, 
those  proceeds  would  go  to  the  heir-at-law. 

The  next  question  then  is  upon  the  effect  of  the  declaration, 
that  the  proceeds  of  the  sale  of  the  real  estate  shall  be  "  a  fond 
of  personal  and  not  of  real  estate,"  a  form  of  expression  which 
is  perhaps  less  &vorable  to  the  claim  of  next  of  kin  than  if  the 
testatrix  had  said  it  should  be  part  of  her  personal  estate.  In 
AmiMett  v.  Parke  and  Phillips  v.  Phillips  such  expressions  occur- 
ed.  Sir  J.  Leach  decided  both  cases  in  favor  of  the  next  of  kin. 
The  former  was  reversed,  on  appeal,  by  Lord  Chancellor  Broug- 
ham ;  the  latter  has  never  been  reviewed  on  appeal.    But  ChUins 

^  2  Vem.  645 ;  3  P.  Wms.  194,  in  note  upon  Rogers y.  Sogers;  Prec.  in  Ghana 
SI ;  1  £q.  Abr.  244;  PI  44,  S.  G. 

(b)  1  MyL>K.  649.  (c)  Id.  666.  (d)  1  Sim.  276. 
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V.  WakemanXa)  (notwithstanding  the  criticisms  at  the  bar,)  is,  I 
think,  an  authority  against  the  effect  attributed  by  Sir  J.  Leach 
to  the  words  I  am  now  considering.     I  think  also  it  is  impossible 

to  read  the  judgments  of  the  Lord  Chancellor  in  Cogan 
[*151]     V.  Stephens^)  and  in  WiUiams  v.  Willia7ns,{c)  *without 

discovering  in  both  the  clear  expression  of  his  disappro- 
bation of  the  decision  in  PhiUips  v.  PhiUips,  The  reasoning  of 
Lord  Langdale  in  Johnson  v.  Woo(ls{d}  precludes  the  supposition 
that  he  could  do  otherwise  than  dissent  from  PhUHps  v.  PhiUips. 
In  Flint  V.  Warren{e)  in  which  the  testator  directed  proceeds  of 
real  estate  to  be  deemed  part  of  his  personal  estate,  the  Vice- 
Chancellor  of  England  decided,  on  further  directions,(/)  that  the 
heir  was  entitled  to  the  surplus  proceeds  of  the  real  estate. 
PhiUips  V.  Phillips  was  cited  before  him ;  but,  according  to  the 
note  with  which  I  have  been  furnished  the  Vice-Chancellor  said, 
that  if  he  decided  otherwise  than  in  favor  of  the  heir,  he  should 
be  doing  violence  to  a  settled  principle  of  law.  In  Gordon  v. 
Aikins(m{g)  the  same  expressions  occurred ;  PhiUips  v.  PhiUips  was 
dted,  but  the  Vice-Chancellor,  Knight  Bruce,  also  decided  against 
that  case.  And  if  the  expression  of  my  opinion  could  add  any- 
thing to  the  weight  of  these  authorities,  I  would  ask  (the  question 
being  whether  the  will  contains  a  devise  by  implication  to  the 
next  of  kin)  how  it  is  possible  that  such  an  implication  can  be 
found  in  a  will,  every  disposition  in  which  is  hostile  to  the  next 
of  kin,  as  much  as  to  the  heir-at-law.  With  respect  to  the  rest 
of  the  cases,  I  agree  with  Mr.  Wood,  that  they  may  safely  be 
dealt  with  as  establishing  the  undisputed  proposition, — ^that  the 
Court  must  give  effect  to  any  legal  devise  a  testator  may  make ; 
and  as  material  only  so  fisir  as  they  may  show  in  what  way  the 
principle  has  been  applied  in  cases  similar  to  that  before  the 
Court 

The  decision    in    this  case  must,   in  my  opinion,   depend 
wholly  upon    the    effect    to    be  given    to    the  words,   "for 

(a)  2  VoB.  jun.  €83.  (6)  1  Beav.  482,  n. 

{c)  M.  B.,  11th  Dec.  1836 ;  5  Law  J.,  N.  S.,  Ghana,  84.   (<i)  2  Beay.  409. 

(«)  14  Sim.  554.  {/)  28  Feb.  1848.     (9)  19  Julj  1847. 
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*which  purpose  I  dedare  that  such  proceeds,  or  any  part  [*152] 
thereof  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir-at-law."  Now  what  would  have  been  the 
effect  of  this  clause  if  the  testatrix  had  made  a  codicil,  disposing 
of  the  whole  fund,  and  the  devisee  had  afterwards  died  in  his 
lifetime  ?  I  will  admit  that  at  the  close  of  the  argument  I  was 
under  impressions  favorable  to  the  claim  of  the  next  of  kin ;  and 
much  trouble  and  anxiety  it  would  have  saved  me  to  have  re- 
tained the  impression  I  then  had;  but  I  am  satisfied  that  I 
should  be  giving  an  undue  effect  to  the  words  in  question  if  I 
were  to  found  upon  them  a  gift  by  implication  in  £Ekvor  of  the 
next  of  kin-  To  explain  my  view  of  the  case,  I  set  out  by  as- 
suming that  the  previous  words  of  the  will,  directing  that  the 
proceeds  shall  be  personal  estate,  do  not  amount  to  a  gift  by  im- 
plication to  the  next  of  kin.  The  argument,  then,  of  the  next 
of  kin  must  be,  that  the  intention  to  exclude  the  heir  makes  the 
previous  words  of  the  will  express  more  than  those  words  in 
their  common  signification  would  import  This  must  be  the 
argument,  for  nothing  can  be  more  clear  than  that  the  mere  in- 
tention to  exclude  the  heir  will  be  void,  unless  there  be  a  gift  to 
some  one  else.  Is  the  meaning  thus  sought  to  be  infused  into  the 
previous  words  of  the  will  necessarily  implied  in  the  clause  ex- 
cluding the  heir  ?  What,  in  the  first  place,  is  the  purpose  for 
which  the  testatrix  says  she  excludes  the  heir  ?  It  is  simply  that 
the  real  estate  may  be  made  a  fund  of  personal  estate.  But  that 
purpose  will  not  perse  disinherit  the  heir,  except  for  the  purposes 
of  the  will ;  and  if  the  purposes  for  which  the  heir-at-law  is  ex- 
cluded may  be  taken  as  the  measure  of  the  intended  effect  of 
the  exclusion,  the  clause  will  disinherit  the  heir  for  the  purpose 
of  the  will,  but  no  further. 

Again :  suppose  the  testatrix  to  have  added  the  words 
*  "  but  shall  fall  into  the  residue ;"  such  words  would,  1  [*158] 
apprehend,  have  put  the  claim  of  the  next  of  kin  out  of 
the  question.  It  would  then  have  been  plain  that  the  purpose 
of  the  testatrix  was  to  provide  that  lapsed  legacies  should  ML 
into  the  residue,  so  as  to  give  the  whole  to  her  legatees  (particular 
or  general)  to  the  exclusion  of  the  heir ;  but  not  to  prefer  the 
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next  of  kin  to  the  heir  in  cases  not  affected  by  her -testamentary 
dispositions — ^in  other  words,  to  disinherit  the  heir  for  the  pur- 
poses of  the  will,  but  no  further. 

Is  it  necessary,  then,  to  carry  the  effect  further  ?  This  point 
was  put  by  Mr.  WaHcer  in  the  strongest  possible  light  for  the 
next  of  kin.  He  urged  that  in  the  previous  cases  the  testatrix 
had  been  employed  only  in  the  work  of  testacy,  and  that  the 
Court  had  refused  to  infer  therefrom  any  intention  applicable  to 
the  case  of  intestacy.  Whereas,  in  this  case,  the  work  upon 
which  the  testatrix  was  employed  was  intestacy  ;  and  it  is  not 
to  be  denied  that  the  testatrix,  intending  only  to  effect  a 
limited  object,  may  have  given  directions  more  extensive  than 
that  limited  purpose  required.  But  in  answer  to  this  it  must  be 
remembered,  that  what  I  am  called  upon  to  do  is  not  to  give 
effect  to  an  intention  expressed  in  the  will,  but  to  imply  an  in- 
tention, not  expressed,  in  favor  of  parties  to  whom  the  testatrix's 
testamentary  dispositions  are  as  hostile  as  the  clause  of  exclusion 
is  to  the  heir, — ^parties  whom  she  has  excluded  as  directly  as  she 
has  excluded  the  heir.  How  can  I  in  such  circumstances  imply 
an  intention  in  favor  of  those  parties  ? — much  less  say  that  such 
intention  is  a  necessary  implication.  Adipiitting  the  intention  to 
exclude  the  heir,  is  not  the  intention  to  exclude  the  next  of  kin 
equally  clear  ?    Where,  then,  is  there  room  for  a  necessary  or 

any  implication  in  fevor  of  the  next  of  kin  ? 
[*154]  *In  these  circumstances  I  feel  myself  called  upon  to 
follow  the  course  of  decisions,  in  holding  that  the  testa- 
trix has  expressed  an  intention  to  exclude  the  heir  only  for  the 
purposes  of  her  will,  and  that  if  her  words  express  more,  and 
she  has  &iled  to  say  who  shall  take  the  surplus,  the  law  must 
dispose  of  it.  In  this  view  I  give  full  effect,  not  only  to  the 
words  "  in  any  event,"  but  to  every  word  in  the  will,  in  their 
application  to  cases  to  which  I  think  the  testatrix  meant  to  apply 
them ;  and  I  do  not  apply  the  words  to  any  case  to  which  they 
were  not  intended  to  apply. 

It  may  perhaps  be  said,  that  my  decision  is  in  effect,  that  the 
next  of  kin  can  never  take  by  implication.  I  do  not  say  so.  I 
say  only,  that  where  the  testatrix  has  shown  her  intention  not 


CASES  m  CHANCERY.  154 

1848.— Sober  v.  Kemp. 

to  die  intestate,  and  has  therefore,  shown  an  intention  hostile  to 
the  next  of  kin,  and  where  the  words  of  exclusion  of  the  heir 
have  a  sensible  operation  without  applying  them  to  a  general 
intestacy,  there  is  no  necessary  implication  in  favor  of  the  next 
of  kin.  I  rely  more  than  all  upon  what  I  should  call  the 
common  sense  of  the  case.  I  cannot  imply  an  intention  in  &vot 
of  those  whom  the  will  excludes.  The  heir  takes,  not  by  in- 
tention, but  in  the  absence  of  intention. 


*SoBER  V.  Kemp.  [*155] 

lUI :  13th  and  14th  March. 

A.  mortgaged  three  houses  (23,  26,  and  27)  to  B.,  and  afterwards  oontracted  to  sell 
23  (one  of  the  houses)  to  0. ;  G.  paid  the  purchase-money  to  A.  under  the  oon- 
tnc^  but  without  obtaining  a  conveyance,  and  with  constructive  notice  of  the  prior 
mortgage  to  B.  C.  afterwards  paid  off  what  was  due  to  B.  upon  his  mortgage^ 
and  having  taken  a  transfer  of  the  mortgage,  filed  a  bill  against  the  devisee  of 
A.  and  several  mortgagees,  under  subsequent  mortgages  made  by  A.,  which  in- 
cluded the  houses  26  and  27,  and  other  property,  and  obtained  a  decree  for  the 
specific  performance  by  the  devisees  of  A.  of  the  contract  of  sale  as  to  the  house 
23,  and  for  the  successive  foreclosure  of  ajl  the  subsequent  mortgagees,  and  the 
devisee  of  A.,  in  de&ult  of  their  redemption  of  the  houses  26  and  17. 

Decree  for  specific  performance  of  an  agreement  for  the  purchase  of  part  of  the 
estate  comprised  in  a  mortgage  which  had  been  assigned  to  the  plaiutiff;  and  for 
redemption  of  the  remainder  of  the  estate  by  the  defendants,  acoording  to  their 
prioritieB,  or  for  successive  foreclostires ;  and  in  case  of  redemption  by  the  pri(V 
mortgagees  in  their  order,  then  for  redemption  by  the  subsequent  mortgagees 
successively,  or  for  their  successive  foreclosure. — See  Seton  on  Decrees,  "  Mort- 
gages," No.  IX.,  p.  157. 

• 

Ok  the  24th  of  May,  1828,  the  plaintifiT  entered  into  a  contract 
with  Mr.  Kemp  to  purchase  from  him  the  house  and  premises, 
No.  23,  Sussex-square,  Kemp-town,  at  the  price  of  2900Z^  then 
paid,  and  of  250Z.  to  be  paid  when  the  conveyance  should  be 
executed,  making  together  3150t ;  and  Mr.  Kemp  thereby  agreed 
to  re-purchase  the  premises,  at  the  same  price,  at  the  expiration 
of  five  years,  if  the  plaintifF  should  be  desirous  of  re-selling  the 
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same.  The  2502.  was  afterwards  paid,  but  the  conveyance  was 
not  executed.  The  plaintiff  was  in  possession  of  the  house  at  the 
time  the  contract  was  made,  and  thenceforward  continued  in  such 
possession.  The  same  solicitor  acted  for  both  parties  in  this 
transaction,  and  by  that  means. the  plaintiff  had  constructive* 
notice  of  a  mortgage,  for  a  long  term  of  years,  of  the  house  No. 
23,  Sussex-square,  and  two  houses  (26  and  27,)  Lewis-crescent, 
Kemp-town,  to  John  Sivewright  and  Francis  Sivewright,  by  in- 
dentures dated  in  July,  1824,  and  January,  1827.  The  plaintiff 
first  had  actual  notice  of  this  mortgage  in  April,  1842. 

In  December,  1844,  Mr.  Kemp  died,  having  by  his  will  de- 
vised his  real  estate  (with  some  exceptions,  which  did  not  include 
the  houses  comprised  in  Sivewright's  mortgage)  to  Frances 
Margaretta  Kemp,  his  widow. 

In  1845,  the  plaintiff  agreed  to  pay  off  Sivewright,  and  tajke 
a  transfer  of  his  mortgage,  and  accordingly,  by  an  indenture 
dated  the  1st  of  April,  1845,  in  consideration  of  3554Z.  145.  8d., 
and  12t  Ss,  paid  by  the  plaintiff  to  the  representatives 
[*156]  of  Sivewright  as  therein  ^mentioned,  the  house  and 
premises  in  Sussex-square,  and  the  other  premises  in 
LewiS'Crescent,  and  the  moneys  due  upon  the  mortgage,  were 
assigned  and  transferred  to  the  plaintiff. 

The. bill,  which  was  filed  in  August,  1845,  stated  that  the  de- 
fendants, Messrs.  Baring,  claimed  under  a  mortgage  made  in 
October,  1840,  to  secure  advances  made  by  them  to  Mr.  Kemp, 
amongst  other  hereditaments,  three  houses  (26,  27,  and  28)  in 
Lewis-crescent,  two  of  which  (26  and  27)  were  comprised  in 
Sivewright's  mortgage.  The  bill  also  stated  that  the  defendants 
Messrs.  Lawford  claimed  an  interest  in,  amongst  other  premises, 
the  'three  houses  in  Lewis-crescent,  under  a  security,  created  in 
1847,  for  moneys  owing  to  them  from  Mr.  Kemp. 

The  bill  prayed  that  the  defendant  Frances  Margaretta  Kemp 
might  be  decreed  to  execute  to  the  plaintiff,  or  as  she  should 
direct,  a  good  and  valid  conveyance,  free  from  incumbrance,  of 
the  messuage  and  premises  No.  23,  Sussex-square,  according  to 
the  terms  and  conditions  of  the  agreement  of  May,  1828,  the 
plaintiff  offering  in  all  respects  to  perform  the  said  agreement 
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on  her  part ;  and  that,  if  it  should  be  necessary,  the  defendante 
Messrs.  Baring  and  Messrs.  Lawford  might  be  decreed  to  join  in 
such  conveyance ;  and  the  bill  also  prayed  that  an  account  might 
be  taken  of  what  was  due  to  the  plaintiff  for  principal  and 
interest  secured  on  the  premises  comprised  in  Sivewright's  mort- 
gage ;  and  that  the  defendant  Frances  Margaretta  Kemp  might 
be  decreed  to  pay  to  the  plaintiff  what  should  appear  to  be  due 
and  owing  to  her  on  taking  the  account,  together  with  the  costs 
of  the  suit,  by  a  short  day  &c.,  the  plaintiff  offering  thereupon 
to  re-assign  such  of  the  mortgaged  premises  as  were  com- 
prised on  Sivewright's  *mortgage  (except  28,  Sussex-  [*157] 
square)  unto  the  defendant  Frances  Margaretta  Kemp, 
or  as  she  should  direct,  free  from  incumbrances.  And  in  de&ult 
of  such  payment,  that  the  other  defendants,  successively,  accord- 
ing to  their  respective  priorities,  might  redeem  the  plaintiff  or 
that  they  might  be  successively  foreclosed. 

The  ficts  were  not  questioned.    At  the  hearing, 

Mr.  BoU  and  Mr.  Molina,  for  the  plaintiff. 

Mr.  BomiUy  and  Mr.  Lhyd^  for  Messrs.  Baring  and  Messni^ 
Lawford : — 

The  plaintiff  has  a  mortgage  which  comprises  two  properties, 
A.  and  B. ;  and  the  defendants  have  a  mortgage  comprising  one 
property,  B.  only.  The  bill  asks  that  the  plaintifl^  if  she  be  not 
redeemed,  may  hold  both  properties,  A.  and  B.,  foreclosed ;  but 
that,  if  she  be  redeemed,  she  may  only  convey  property  B. — ^to 
the  parties  by  whom  the  redemption  is  made.  In  this  respect 
the  suit  is  novel.  Suppose  the  Messrs.  Baring  had  got  in  the 
legal  estate  by  paying  off  Sivewright's  mortgage,  could  they  then 
have  insisted  upon  the  corresponding  right  as  against  the  plain- 
tiff, of  requiring  her  to  redeem  the  whole  of  the  mortgage  debt 
on  the  entire  property,  or  be  foreclosed  as  to  No.  23  ?  Again, 
suppose  the  bill  had  been  brought  by  Sivewright,  whose  mort- 
gage comprised  both  properties, — could  he  have  required  the  de- 
fendants to  redeem  him,  without  conveying  to  them  all  the  pro- 
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perty  comprised  in  his  security ;  and  if  not,  how  can  the  plain* 
tiff,  who  has  taken,  and  proceeds  in  this  suit  (so  far  as  it  is  a  bill 
for  foreclosure)  upon  Sivewrightfs  security,  have  any  better  right 
against  the  defendants  than  Siverwright  would  have  had  ?    It  is 

not  alleged  that  the  defendants  Messrs.  Baring  or  Messrs. 
[*158]    Lawford  were  affected  with  notice  of  the  plaintiflfe  *claim, 

at  the  time  they  took  their  security.  The  plaintiff  pur- 
chased with  constructive  notice  of  Sivewright's  mortgage,  and 
therefore  she  was,  in  fact,  bound  to  apply  the  purchase-money  in 
paying  off  the  mortgage,  and  if  that  had  been  done  the  defend- 
ants would,  pro  iantOj  have  been  relieved  from  the  prior  charga 
Where  one  party  can  resort  to  two  funds  or  estates,  and  another 
to  one  only,  the  principle  of  equity  is  to  marshal  the  debt ;  or,  at 
least,  to  apportion  it  rateably  upon  the  estates  subject  to  it: 
Barnes  v.  Rac8ter,{a)  Bugden  v.  Btgnold,{b)  2  Story,  Eq.  Jur.  p. 
699.  This  is  an  attempt  to  combine  a  suit  for  specific  perform- 
ance with  a  suit  for  foreclosure,  to  which  wholly  different  prin- 
ciples are  applicable.  The  right  of  the  defendants  Messrs.  Bar- 
ing and  Messrs.  Lawford  in  this  suit  must  be  the  same  as  they 
would  have  been,  if  the  same  defendants  had  been  plaintiff  in  a 
6uit  to  redeem  Sivewright. 

Mr.  J.  H,  Tayhr^  for  the  defendant  Mrs.  Kemp. 


Viob-Chancellor  : — This  is  a  bill  for  the  specific  perform- 
ance of  a  contract  of  purchase,  against  the  representative  and  de- 
visees of  the  vendor,  and  also  against  mortgagees  whiJ^aM  not 
parties  to  the  contract  The  fact,  that  the  premises,  whicn^lhNL^ 
the  subject  of  the  contract,  are  subject  to  incumbrances,  raises  a 
question  of  conveyance,  but  not  of  title.  If  the  effect  of  a  suit 
for  foreclosure  were  to  compel  the  mortgagor  or  the  subsequent 
mortgagees  to  redeem  the  plaintiff,  it  is  clear  that  it  would  be 

most  unjust  to  compel  them  to  pay  the  Whole  amount 
[*159]     of  the  money  secured  upon  *the  premises  which  arc 

subject  to  the  mortgage  now  vested  in  the  plaintiff,  and 

(a)  1  T.  A  CoL  0.  C.  401.  (&)  2  T.  A  Ool.  C.  0.  877. 
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to  take  a  oonveyanoe  of  part  only  of  the  property  comprised  in 
that  security.  But  the  subsequent  mortgagees  cannot  be  injured 
by  haying  the  option  given  them  either  to  redeem  the  plaintiff's 
mortgage  upon  the  property  comprised  in  her  security,  and  take 
a  conveyance  of  the  premises  which  are  subject  to  Ihe  security 
of  the  subsequent  mortgagees,  or  to  be  foreclosed  as  to  the  latter, 
and  retain  their  security  over  the  other  property  comprised  in 
their  mortgages,  discharged  firom  the  prior  mortgage  of  the  plain- 
ti£L  The  only  question  is,  whether  Mrs.  Sober  is  in  a  condition 
to  compel  the  defendants  to  exercise  this  option. 

The  plaintiff  agreed  with  Mr.  Kemp  to  purchase  a  house,  No. 
28,  Sussex-square,  which,  with  two  other  houses,  was  in  mort- 
gage to  Sivewright.  The  plaintiff  had  not  actual  notice  of  the 
mortgage,  but  that  makes  no  difference  in  a  case  in  which,  ao- 
oording  to  the  rule  of  the  Courts  she  was  affected  with  construc- 
tive notice,  and,  therefore,  took  the  estate  subject  to  the  prior 
mortgage.  The  contract  gave  the  plaintiff  nothing  but  an  equit- 
able title;  but  by  paying  off  the  whole  of  the  mortgage-money 
due  to  Sivewright,  and  taking  a  transfer  of  that  mortgage,  the 
plaintiff  acquired  the  legal  estate  in  the  term  of  years.  In  this 
situation  the  plaintiff  brings  her  bill  against  the  representative 
and  devisee  of  Mr.  Kemp,  praying  the  performance  of  the  contract 
of  sale,  and  an  account  of  the  money  due  upon  the  mortgage^ 
and  that  the  representative  and  devisee  may  be  ordered  to  pay 
what  should  be  due  to  the  plaintiff  or  be  foreclosed ;  or  that  the 
subsequent  mortgagees,  in  their  order,  may  pay  the  amount  due 
on  the  mortgage,  or  be  foreclosed  as  to  the  same  property. 
Suppose  the  bill  had  been  brought  by  Mr.  Kemp  the  mort- 
gagor, to  redeem, — could  he  have  been  heard  to  say 
*that  he  would  redeem  otherwise  than  subject  to  the  [*160] 
contract  as  to  No.  28  ?  and,  if  the  mortgagor  had  redeem- 
ed, the  plaintiff  might  thereupon  have  brought  her  bill  for  spediio 
performance  of  the  contract,  and  would  have  been  entitled  to 
that  relief  as  to  No  28,  on  the  same  terms  as  it  is  sought  in  this 
suit  Can  there  be  any  difference  in  respect  to  this  equity  of  the 
plaintiff  as  against  Mr.  Kemp,  and  as  against  those  who  daim 
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tinder  Mr.  Kemp,  sabject  to  the  contract  ?  The  plaintiff  paid  het 
pnxcliase-money  to  Mr.  Kemp,  and  took  the  estate  subject  to  a 
prior  legal  charge ;  she  has  got  in  the  prior  legal  estate,  and  she 
asks,  by  this  suit,  to  avail  herself  of  that  legal  estate  for  the  pur- 
pose of  protecting  her  interest  in  the  property,  to  the  extent  of 
the  moneys  which  she  has  actually  paid,  and  no  forther. 

It  has  always  appeared  to  me,  that  the  terms  on  which  a  mort-* 
gagor  or  those  claiming  under  him  are  entitled  to  redeem  must 
be  the  same,  whether  they  are  to  be  ascertained  in  a  suit  for  re-* 
demption  or  for  foreclosure.(a)  It  is  truly  said,  that  a  plaintiff 
aeeking  equity  must  do  equity ;  but  in  determining  what  is  equity, 
the  question  is,  what  are  the  duties  or  the  liabilities  which  his 
situation  at  the  lime  of  instituting  the  suit  imposes,  and  not 
whether  he  is  plaintiff  or  defendant  on  the  record.(6) 


This  Court  doth  declare  that  the  aigreement  entered  into  hj  Thomas  Bead 
Kemp,  deceased,  the  testator  in  Aa,  bearing  date  the  24th  day  of  May,  182S, 
[*I61]  ought  to  be  specifically  perfonned  *and  carried  into  execution,  and  the 
Court  doth  order  and  decree  the  same  accordingly ;  and  it  is  ordered  that 
the  said  defendant  Francis  Margaretta  Kemp,  as  devisee  and  legal  personal  repr9* 
ientatiye  of  Thomas  Bead  Kemp»  the  testator,  oonvey  the  land,  messuage,  or  teiie« 
ments  and  hereditaments,  Ko.  23,  Sussex-square,  Brighton,  in  itc.,  to  the  plaintiff;  or 
as  she  shall  direct  such  conveyance  to  be  settled,  &c. ;  and  it  is  ordered  that  it  he 
referred  to  the  Master  of  &c.,  to  take  an  account  of  what  is  due  to  the  plaintiff  for 
principal  and  interest  on  hor  mortgage  in  the  pleadings  mentioned ;  and  it  is  order- 
ed that  it  be  referred  to  the  Taxing  Master  of  tins  Court  in  rotation  to  tax  the  plain- 
tiff her  costs  of  this  suit  And  upon  the  defendants  Sir  Thomas  Baring,  &&,  their 
or  either  of  their  paymg  unto  the  plauitiff  what  shall  be  reported  due  to  her  for 
principal,  interest,  and  costs  as  aforesaid,  within  six  months  after  the  said  Master 
shall  have  made  his  report,  at  such  time  Ac.,  it  is  ordered  that  the  plaintiff  do  assign 
the  premises  comprised  in  her  said  mortgage  (other  than  the  land,  meesoage,  or 
tenements  and  hereditaments,  No.  23,  Sussex-square)  free  and  dear  of  and  from  all 
incumbrances  done  by  her  or  by  any  claiming  by,  from,  or  under  her,  and  deliver 
up  all  deeds,  papers,  and  writings  in  her  custody  or  power  relating  thereto  upon 
oath,  to  the  last  named  defendants,  or  to  such  of  them  as  shall  redeem  the  plaintifl^ 
or  to  whom  he  or  they  shall  appoint :  but  in  de&ult  of  such  last  named  xiefendaata, 
their  or  any  of  their  paying  unto  the  plaintiff  what  shall  be  reported  dne  to  her  for 
principal,  interest^  and  costs,  as  aforesaid,  by  the  time  aforesaid,  the  said  last  named 
defendants  are  from  thenceforth  to  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  right,  title,  interest,  and  equity  of  redemption  of,  in,  and  to  the  said  mort- 

(a)  See  Du  Vigier  v.  Lee,  2  Hare,  SM.  (&)  Hcmton  y.  Keaiing,  4  Hare,  5. 
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giged  prdtaiaes;  and  in  case  of  such  foreclosure,  it  is  ordered  that  it  be  referred 
back  to  the  said  Master  to  compute  the  plaintiff  her  subsequent  interest ;  and  it  ia 
ordered  that  the  said  Taxing  Master  do  tax  the  plaintiff  her  subsequent  costs ;  and 
it  is  ordered  that  the  said  Master  do  certiQr  what  shall  be  due  for  such  principal,  in- 
terest, and  costs.  And  upon  the  defendants  Edward  Lawford  and  John  Lawford,  or 
other  of  them,  paying  unto  the  plaintiff  what  shall  be  reported  due  to  her  for  prin- 
cipal, interest,  and  costs  as  aforesaid,  within  three  months  after  the  said  Master  shall 
have  made  his  subsequent  report,  at  such  time,  Ac.,  it  is  ordered  that  the  plaintiff 
assign  the  said  mortgaged  premises  other  than  &c,  [Same  form  as  upon  the  redemp- 
tiosi  by  or  foreclosure  of  Messrs.  Baring.  In  case  of  foreclosure, — same  form  for 
redemption  by,  or  foreclosure  of  BVancis  Margaretta  Kemp.]  But  in  case  the  said 
defendants  Sir  Thomas  Baring,  Ac.,  shall  redeem  the  pkintiff  as  aforesaid,  it  is 
ordered  that  it  be  referred  to  the  said  Master  to  take  an  account  of  what  is 
due  to  the  said  defendants  *for  principal  and  interest  on  their  mortgage  in  [*162] 
the  ifcc.,  and  also  compute  subsequent  interest  on  what  they  shall  so  pay  to 
the  plaintiff  as  aforesaid  ]  and  it  is  ordered  that  the  said  Taxing  Master  do  tax  them 
their  costs  of  this  suit  And  upon  the  defendants  Edward  Lawford  and  John  Law- 
ford,  or  either  of  them,  paying  unto  the  said  defendants  Sir  Thomas  Baring,  ibc, 
what  shall  be  reported  due  to  them  for  principal  and  interest  on  their  said  mortgage 
and  what  they  shall  so  pay  to  the  plaintiff  together  with  subsequent  interest  there- 
on and  their  costs  of  this  suit,  the  amount  thereof  kc  within  three  months  after 
the  said  Master  shall  have  made  his  report,  at  such  time,  &c.,  it  is  ordered  that  tlie 
said  defendants  Sir  Thomas  Baring  &c.,  do  assign  the  premises  comprised  in  their 
said  mortgage  and  in  the  said  mortgage  to  the  said  plaintifi^  (other  than  the  said 
land,  messuage,  or  tenements  and  hereditaments,  No.  23,  Sussex-square,)  free  and 
dear  of  and  from  all  incumbrances  done  by  them,  or  any  claiming  by,  from,  or  under 
them,  and  deliver  up  all  deeds  and  writings  in  their  custody  or  power  relating  there- 
to^ upon  oath,  to  the  said  defendants  Edward  Lawford  and  John  Lawford,  or  to  such 
as  shall  redeem  the  said  defendants,  or  to  whom  he  or  they  shall  appoint;  but  in  de- 
fiuilt  of  the  said  last  named  defendants,  their  or  either  of  their  redeeming  the  said 
defendants  Sir  Thomas  Baring,  &c.,  as  aforesaid,  by  the  time  aforesaid,  [foreclosure 
of  Mesvs.  Lawford.  In  case  of  such  foreclosure,  same  form  for  redemption  by  or 
£>reckfiure  of  Francis  Margaretta  Kemp.  In  case  of  redemption  of  Messrs.  Baring 
by  Messrs  Lawford,  same  form  for  account  of  what  shall  be  due  to  Messrs.  Lawford, 
and  for  redemption  of  Messrs.  Lawford  by  or  foredosure  of  Frances  Margaretta 
Kemp.]    And  for  the  better  takmg  Ac.    Just  aUowancea    Liberty  to  apply. 
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1847:  8th  and  9th  lOroh ;  29ih  April 

Bequest  of  soma  of  oonaola  and  42.  per  Cent  Annuitiefl^  to  the  testator's  wife  for 
her  life,  and  at  ber  decease  one  half  of  the  produce  of  such  sums  to  be  received 
and  divided  amongst  the  testator's  surviving  brothers  and  sistem,  and  their  issoe^ 
share  and  share  alike :— AU;  that  the  brothers  and  sisters  living  at  the  death  of 
the  testator  took  vested  interests  in  the  Amd,  liable  to  be  divested  by  their  death, 
leaving  issue  before  the  period  of  distribution ;  and  that  such  issue  todc,  by  sub* 
Btitution,  for  their  parents. 

The  testator,  by  liifl  will  dated  in  1798,  gave  to  his  wife  Ma- 
tilda Shailer  the  whole  of  his  property  and  effects,  exoept  the 

principal  sum  of  10002.  Consols  standing  in  his  name, 
[*163]    and  the  principal  sum  of  200i  4L  per  *cent.    Bank 

Annuities  likewise  standing  in  his  name ;  and  his  will 
was,  that  his  wife  should  enjoy  the  interest  arising  on  the  said 
sum  of  lOOOL  consols  during  her  life,  and  the  testator  con- 
tinued— "at  her  decease,  it  is  my  will  that  one  half  the  produce 
of  the  said  10002.  and  20021  stock  shall  be  received  and  divided 
amongst  my  surviving  brothers  and  sister,  and  their  issue,  share 
and  share  alike ;"  and  the  testator  directed  that  the  remainder 
should  be  divided  amongst  the  relations  of  his  wife,  unless  she 
should  think  proper  to  order  it  otherwise  by  her  will. 

The  testator  left  his  widow  surviving,  and  also  left  six  brothers 
and  one  sister,  all  of  whom  died  in  the  lifetime  of  the  widow, — 
£>ur  of  such  brothers  and  sister  leaving  issue,  and  the  others 
dying  without  issue.  The  question  arose  upon  the  death  of  the 
widow,  between  the  personal  representatives  of  the  deceased 
brothers  and  sister  of  the  testator,  on  the  one  hand,  and  the  issue 
of  the  brothers  and  sister  who  left  issue,  on  the  other. 


Mr.  Batten^  for  the  representatives  of  the  deceased  brothers 
and  sister  of  the  testator,  argued  that  the  person,  to  whom  the 
term  "  surviving"  referred,  was  the  testator,  and  the  time  was  the 
time  of  the  testator's  deatL 
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Mr.  Prior^  for  the  issue  of  the  deceased  brothers  and  sister  of 
the  testator,  who  survived  the  widow,  argued  that  the  word 
"  surviving"  referred  to  the  death  of  the  widow,  and  that  the  gift 
was  only  to  such  of  the  brothers  and  sister  of  the  testator  as 
should  survive  the  tenant  for  life,  and  to  the  issue  (whether 
children  or  more  remote)  of  those  who  should  die  in  her  life- 
time. 

♦Mr.  E.  Q.  White,  for  the  trustees.  [♦164] 

The  following  cases  were  cited :  Lord  Bindon  v.  Earl  of 
Sujffolk^{a)  Stringer  v.  PhtUipsXh)  Haws  v.  HawsXc)  Skmes  v. 
Heuray,(d)  BoAudc  v.  Dean,{e)  Perry  v.  Woods.iJ)  Maherly  v. 
Strode^ig)  DanieU  v.  DanieUfJi)  Jencur  v.  Jenour^{j)  ffaUtfax  v. 
Wibon.{k)  Newicn  v.  Ay8cough^{r)  HoghUm  v.  Whitgreave^^m) 
Grijpps  V.  Wolcottf{n)  Pope  v.  Whitcombe,{o)  GirdkaUme  v.  Doe,(py 
Doe  A  Lorig  v.  Prigg,(f>)  GHbbs  v.  Ta'a,{r)  BlewiU  v.  Jiobert8,{8) 
WordetvorA  v.  Wood,{t)  Salisbury  v.  Petty,{u)  Taylor  v.  Beverlsy^{yS) 
and  FiffianM  v.  TartLi^ 

Vicb-Chancellob: — ^In  deciding  this  case,  I  am  glad  to  be 
able  to  say,  as  did  the  Lord  Chancellor  in  Wordstdorih  v.  Wood,(g) 
that  it  is  not  necessary  to  come  to  any  conclusion,  whether  the 
decision  of  Sir  J.  Leach  in  Oripps  v.  Wolcottj{z)  or  the  cases  to 
which  it  is  opposed,  ought  to  be  preferred,  because  I  find  circum* 
stances  in  this  case  which  enable  me  to.  decide  it  without  enter- 
ing into  that  question. 

It   is   clear  to  my  mind  that^   in  this   case,  the  testator 

• 

(a)  1  P.  Wm&  96.  (&)  1  Eq,  Caa.  Ab.  392  (c)  3  Atk.  624. 

(d)  1  Yes.  166.  (e)  2  Yes.  jun.  266.  (/)  3  Yea.  204 

(g)  Id.  460.  (h)  6  Yes.  397.               •  (i)  10  Yes.  662. 

(k)  16  Ye&  171.  (Q  19  Ye&  637.  (m)  IJ.  ft  W.  146L 

(•)  4  Madd.  IL  (o)  3  Buaa.  1«4.  (p)  2  Sim.  226. 

W  8  B.  &  a  331.  (f)  8  Sim.  132.  («)  10  Sim.  491. 

(0  4  Ujl  ft  Cr.  641;  &  0.,  3  Beay.  36.  (tt)  3  Hare,  86. 

(«)106Q108.  (s)2  0oU.8&  ^)  4  KjL  ft  Cr.  04L 
(04lUdd.lL 
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[*165]  '*^must  have  intended  a  period  of  distribution  later,  in 
point  of  time,  than  the  gift  of  the  subject  of  distribution  ; 
and  that  he  intended  to  substitute  for  the  primary  objects  of  his 
gift  the  issue  of  such  of  them  as  should  die  between  the  time  of 
the  gift  and  the  time  of  distribution.  By  this  oonstructiony 
effect  is  given  to  every  word  of  the  will  according  to  its  natural 
import)  and  I  cannot  make  sense  of  the  will  according  to  any 
other  construction  of  the  words. 

The  fund  must  be  divided  in  equal  parts  among  the  brothers 
and  sisters  surviving  at  the  death  of  the  testator.  The  children 
or  issue  of  those  who  died  in  the  lifetime  of  the  tenant  for  life 
leaving  issue,  will  take  the  shares  of  the  parents,  for  whom  they 
are  substituted. 


Tbb  decree,  aa  drawn  up,  aeema  not  to  be  in  oonformity  with  thia  Jndgment 


Abram  V.  Ward. 

184'r :  18th,  20th,  and  22nd  March. 

BeYiae  and  bequest  of  reaiduary,  real  and  personal  estate  to  the  testator's  son  and 
the  heirs  of  his  body  for  ever,  and,  in  case  the  son  should  die  without  children, 
the  whole  to  be  divided  amongst  the  testator's  aarviviog  grandchUdren,  share  and 
share  alike :— the  son  takes  an  estate  tail  in  the  freehold  part  of  the  property. 

In  a  suit  by  some  of  the  members  of  a  class  claiming  to  be  entitled  under  a  condi- 
tional limitation  by  deyise  in  &Yor  of  such  class,  against  parties  who  claimed 
under  a  recovery  suffered  of  the  estate  by  the  first  taker  under  the  same  devise^ 
the  other  members  of  the  dasa  in  the  same  interest  as  the  plaintifft,  who  decline 
to  become  co-plahitifiSg,  may  be  served  with  the  copy  of  the  bill,  under  the  29th 
Order  of  August,  1841 ;  'and,  if  they  are  required  to  appear  and  answer,  their 
costs  must  be  paid  by  the  plaintilb. 

• 
John  Abram  the  testator,  by  his  will  dated  in  August,  1809, 
after  giving  to  his  wife  the  sum  of  1021  yearly,  during  the  time 
that  she  should  continue  his  widow,  to  be  paid  out  of  his  free- 
hold estate,  or  any  other  way  that  should  be  most  convenient^ 
and  after  giving  certain  legacies  to  his  younger  sons  and  daugh* 
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ters,  gave  all  the  rest^  residue,  and  remaiiider  of  his  &eehold| 
leasehold,  copyhold,  and  personal  estate,  goods  and 
^chattels  of  what  nature  soever,  to  his  son  Hodgson  [*166] 
Abram  and  to  the  heirs  of  his  body  lawfully  begotten, 
for  ever ;  but,  in  case  his  said  son  Hodgson  Abram  died  without 
children,  the  said  testator  ordered  and  willed  that  the  whole  of 
the  property,  therein  bequeathed  to  him,  should  be  equally  di- 
vided among  his  (the  said  testator's)  surviving  grandchildreUi 
share  and  share  alike. 

The  testator  was,  at  the  time  of  making  his  will  and  of  his 
death,  seised  in  fee  simple  of  certain  lands  at  Staintondale,  in 
Yorkshire,  subject  to  a  mortgage.  He  died  in  January,  1817^ 
leaving  his  said  son  Hodgson  Abram  surviving,  who  thereupon 
entered  into  the  possession  or  into  the  receipt  of  the  rents  and 
profits  of  the  hereditaments  devised  to  him  by  the  will.  By  an 
indenture  of  October,  1817,  executed  to  lead  the  uses  of  a  re- 
covery of  the  devised  premises,  which  was  duly  suflfered  by 
Hodgson  Abram,  in  Michaelmas  Term,  68  Geo.  3,  the  uses  were 
declared  to  vest  the  same  premises  in  Hodgson  Abram,  his  heirs 
and  assigns,  for  ever.  The  bill  was  filed  after  the  death  of 
Hodgson  Abram  by  some  of  the  grandchildren  of  the  testator 
against  a  mortgagee  of  the  estate,  under  a  morl^gage  created  in 
the  lifetime  of  the  testator,  and  against  a  purchaser  of  the  equity 
of  redemption  from  Hodgson  Abram,  for  an  account,  redemption 
and  a  conveyance  of  the  premises.    At  the  hearing, 

Mr.  BomiUy  and  Mr.  Taylor^  for  the  plaintiff 

This  is  a  case  in  which  the  testator  by  the  use  of  the  word 
"children,"  in  the  gift  over,  has  affixed  an  interpretation  to  the 
preceding  words  "heirs  of  his  body,"  which  excludes  the 
technical  sense  of  those  words ;  North  v.  Martin.{(£)  The 
latter  words,  expressing  the  event  in  *which  the  estate  [*167] 
is  to  go  over,  determine  the  meaning  of  the  words  of 
the  gift;,  as  where  children  are  construed  to  mean  issue ;  Mmter 
V.  WraUh.i]})    Here  are  the  words  "  share  and  share  alike,"  as 

(oO  6  Sim.  266,  270.  (6)  13  Sim.  62. 
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in  Qretlon  y.  ffarjoard(a)  and  Oremwood  y.  BoOtweUfii)  wUch  do 
not  intimate  any  intention  of  perpetual  suocession.    Adopting 

the  principle  of  these  cas*^Sj  and  a^astruiiig  the  words  **  heirs  of 
his  body"  to  sigDify  *^  children/'  Hodgson  Abram  will  take  an 
estate  for  life,  with  remainder  to  his  chOdren,  remainder  to  his 
surviving  grandchildren  :  Goodlitle  d*  Swt^i  v.  Berting^c)  Right 
d  Shoriridge  v,  Oreber.{d)  The  Court,  if  it  doubted  upon  the 
point,  would  direct  a  case  for  the  opinion  of  a  oourt  of  law  : 
Wiikojc  V,  BeUam-s.{e) 

^  Mr*  Chnkrmi^  for  the  grandchildren  of  the  testator  wno  were 

defendanta, 

Mr.  Ktnyoii  Parker  and  Mr.  B^ry  for  the  defendant  Ward,  the 
mortgagee,  cited  Doe  d.  Strong  v*  Qoff^{f)  Driver  A  JS%ar  y, 
Edgar.y) 

Mr*  Humphry  and  Mr.  Elimhy,  for  the  defendants  John  Kipley 
and  hia  wife,  the  devisees  of  Mellam,  the  purchaser. ^ — If  it  were 
conceded,  that  the  words  '^heira  of  the  body'*  are  to  be  construed 
*'  children,"  the  estate  of  Hodgson  Abram  would  be  still  an  estate 
tail :  /fee  d.  Herbert  y.  &Iby.{h)  But  this  is,  in  fact,  WyU's  case^(%) 
and  the  rule  there  laid  do\vn  by  Lord  Hardwicke,  that,  "if 
the  preceding  words  are  proper  to  create  an  estate  tail, 
[*168]  *^the  legal  operation  of  them  cannot  be  controlled  by  the 
subsequent  provisions,"  is  applicable  to  this  will ;  Thorns 
kiU  v.  Hallj{k)  Harrwon  v.  ForenuinJi])  The  conditional  limita- 
tion, in  case  Hodgsou  Abram  should  die  without  childrenj  comes 
too  late  to  avoid  the  effect  of  the  recovery  suffered  by  him,  Ibr 
the  recovery  was  suffered  before  the  detcrmmation  of  the  <M>ntin- 
gency  (if  any  there  be)  upon  which  the  estate  tail  was  to  cease, 
and  therefore  while  the  devisee  continued  tenant  in  taO  :  Feame 


fa)  I  Meriv.  448.  (6)  €  B«av.  493.  (f)  1  East,  264. 

(d)  6  B.  A  a  866,  W  1  r.  A  R.  495.  {/)  11  East,  668. 

is)  Cowp.  379.  m  3  B.  A  Q  926.  (*1  Wy\d  V.  Lem\s,  1  Atk,  432. 

(A)  2  OL  &  Tm,  22,  3iL  (J)  6  Tofl.  207. 
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CoDting.  Bern.  427,  Doe  d.  Simpson  v.  Simpson^^a)  Doe  d.  Jearrad 
V.  Bantiister,{b) 


Vice-Chancbllor. — ^The  question  is,  whether  Hodgson 
Abram  at  the  time  of  Buffering  the  recoveiy,  was  tenant  in  taU 
of  the  property  in  question,  or  whether  he  was  tenant  for  life 
only.  Of  the  effect  of  the  devise  to  him  and  the  heirs  of  his 
body,  supposing  there  was  nothing  in  the  will  to  control  these 
words,  there  is  no  doubt,  and  if  imder  that  devise  he  had  &n 
estate  tail,  the  recovery  would  have  converted  that  estate  into  a 
fee,  so  as  to  give  titie  to  the  defendants  who  claim  under  Hodg- 
son Abram  in  this  cause.  But  it  was  argued  that  the  words 
"  heirs  of  the  body"  must,  with  reference  to  the  subsequent  words, 
be  read  as  *'  children."  K  that  were  all  which  the  argument  for 
the  plaintiff  called  upon  the  Court  to  do,  the  case  would  not  be 
altered.  The  devise  would  stand  thus :  to  Hodgson  Abram  and 
his  children,  forever,  and  if  he  die  without  children,  over.  The 
devise  would  still  give  an  estate  tail  to  Hodgson  Abram,  and  this 
construction  alone  would  not  aid  the  plaintiff's  case. 

*It  was  further  argued,  however,  that  having  arrived  [*169] 
so  fiu*  as  to  read  "  heirs  of  his  body"  as  equivalent  to 
"  children,"  the  Court  must  then  modify  the  will,  land  reduce  the 
estate  of  Hodgson  Abram  to  an  estate  for  life,  with  remainder  to 
his  children.  Is  there  any  ground  for  so  reducing  his  estate? 
In  all  the  cases  cited  in  support  of  this  argument,  except  the  case 
of  Orettan  v.  HawardL,  there  was  an  express  estate  in  the  first 
taker  for  Ufe,  with  remainder  Over ;  and  the  question  was,  whether 
the  superadded  words  were  words  of  limitation,  vesting  the  in- 
heritance in  the  tenant  for  life,  or  whether  they  were  words  of 
purchase.  In  all  the  cases,  where  there  was  an  express  estate  for 
life,  the  Court  held,  that  the  superadded  words  were  words  of 
purchase.  In  OretUm  v.  Edtoard,  no  express  estate  for  life  was 
created,  but  the  property  was  given  generally,  and  after  the  death 
of  the  party,  to  go  in  a  particular  way,  and  in  that  case  the  Court 
held  that  the  party  took  only  for  life.    In  my  copy  of  Mr.  Merl- 

(«)  4  Bing.,  N.  0.,  333,  (b)1U,k  W.  292. 

V0L.VL       '  19 
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vale's  reports,  I  find  this  note, — "  Sir  E.  Sugden  said  wrgxiendo 
that  this  case  had  been  overruled,  and  Sir  John  Leach  assented 
that  it  had."  In  the  present  case,  I  search  in  vain  for  any  ground 
for  reducing  the  estate  of  the  devisee  to  an  estate  for  life.  It  was 
argued  for  the  defendants,  Aat  even  if  the  construction  of  the 
plaintiffs  be  adopted,  so  as  to  treat  Hodgson  Abram  as  having 
an  estate  for  life,  with  renaainder  over,  the  remainder  would  be 
contingent  upon  the  language  of  the  will,  as  Hodgson  Abram 
might  or  might  not  have  had  children,  or  if  he  had  had  children, 
they  might  all  have  died  in  his  lifetime ;  the  remainder  in  the 
grandchildren  must  therefore  be  contingent,  and  fail  in  the  ab- 
sence of  any  trustee  to  preserve  such  remainder,  upon  the  life 
estate  being  destroyed.    But  I  have  no  doubt  upon  the  first 

ground  that  Hodgson  Abram  took  an  estate  tail.    I  do 
[*170]    not  *think  it  necessary  to  send  a  case  to  a  court  of  law 

upon  the  question. 

BiU  dismissed,  with  costs. 


Mr.  Bomily  submitted,  that  the  defendants,  the  jgrandchildren 
of  the  testator,  who  were  in  the  same  interest  as  the  plaintiffs, 
and  who  had  been  asked,  and  had  refused  to  join  as  co^plaintiflb 
in  the  suit,'  but  who  had  had,  nevertheless,  the  benefit  of  the 
argument  in  their  fiivor,  ought  to  bear  their  own  costs,  and  not 
receive  costs  £rom  the  plaintiff. 

Mr.  Cariknen  submitted,  that  the  grandchildren,  who  were  de- 
fendants, and  had  declined  to  be  plaintiff  in  the  suit,  ought  not 
to  have  been  served  with  a  subpoena,  but  ought  to  have  been 
served  with  a  copy  of  the  bill,  under  the  Gteneral  Order  XXTX. 
of  August,  1841. 


The  Viob-Chancellor  said,  that  it  was  a  case  clearly  within 
the  General  Order,  where  "  no  account,  payment,  conveyance,  or 
other  relief,"  was  sought  against  these  defendants,  and  in  which 
the  plaintiffii  having  required  them  to  appear  and  answer  the  bill, 
must  pay  the  costs  thereby  occasioned. 
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*Eno  V.  Eno.  [*171] 

1847 :  1st  and  Srd  May,  and  lOth  June. 

Beal  estate  was  deTised  in  1778  to  the  son-in-law  of  the  testator  for  his  life,  remain- 
der to  his  daughter  (the  wife  of  such  son-in-law)  for  her  life,  remainder  to  her  first 
and  other  sons  successivelj  in  tail,  remainder  to  her  daughters  as  tenants  in  com- 
mon in  tail,  with  cross  remainders  between  them ;  and,  in  default  of  such  issue 
of  his  danghteis,  to  such  person  or  persons*  as  she  should  by  deed  or  will  appoint 
In  1841,  the  daughter,  the  donee  of  the  power,  executed  a  deed-poll  of  ^point- 
ment,  which,  reciting  the  limitations  of  the  estate  by  the  will, — that  she  had  not 
any  issue  of  her  body,  and  tliat  she  was  desm>us  of  exercising  the  power  sub/ect 
to  the  life-interest  of  her  husband  and  herself  as  thereinafter  Mentioned, — ap- 
pointed that,  from  and  after  the  decease  of  the  surviyor  of  her  husband  a&d  her- 
self "  and  there  being  a  failure  of  issue  of  her,'*  the  said  donee  of  the  power,  the 
estate  should  go,  remain,  and  be  unto  and  to  the  use  of  the  plaintiff,  his  heirs  and 
assigpis  forever : — Hdd^  that  this  was  a  good  appointment  of  the  estate  under  the 
power. 

That  the  words  "  and  there  being  a  fiulure  of  issue  o^**  fta,  must  be  read  either 
parenthetically,  or  as  applying  to  the  time  of  the  death  of  the  suryiyor  of  the 
donee  of  the  power  and  her  husband. 

That  the  construction  that  the  douee  might  haye  intended  to  appoint,  or  to  reserye 
a  power  to  appoint,  to  the  female  descendants  of  sons,  or  to  give  such  descendants 
the  chance  of  taking  by  descent,  would  be  merely  oonjeetural ;  and,  moreoyer, 
was  excluded  by  the  express  language  of  tho  will  creating  the  power,  which  made 
BO  proyision  fi>r  female  descendants  of  male  issue, — and  rebutted  by  the  great  age 
of  the  donee,  who  was  then  without  any  issue. 

That  the  title  of  the  plaintiff  under  the  appointment,  was  one  which  the  Court,  in  a 
suit  for  specific  performance,  would  compel  the  purchaser  to  take. 

A  gift  to  children  in  tail  not  comprehending  all  the  issue,  followed  by  a  limitation 
over  in  terms — "on  fiulure  of  issue,"  will  generally  be  read  as  meaning  all  such 
issue  as  are  before  mentioned,  unless  it  appears  from  the  context  that  other  issue 
than  these  provided  for,  were  intended  to  take. 

If  the  question  had  arisen  entirely  under  the  will  of  the  daughter,  and  the  words 
**  there  being  a  fiulure  of  issue  of"  Ac,  had  been  found  in  that  will,  following 
limitations  to  her  issue  like  those  contained  in  the  will  of  1778,  in  this  case,  those 
words  would  have  been  construed  to  refer  to  a  frdlure,  not  of  issue  generally,  but 
of  sudi  issue  as  the  will  had  previously  provided  for. 

For  the  purpose  of  determining  the  meaning  of  such  a  hmitation,  the  principle  of 
oonstraetion  must  be  the  same,  whether  the  instrument  be  a  deed  or  a  will 

Tms  was  a  bill  by  the  vendor  for  the  specific  performance  of 
&  contract  for  the  sale  of  real  estate.    The  title  was  objected  to 
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by  the  defendant.  The  question  wtich  was  the  subject  of  the 
judgment  in  the  cause,  was^  whether  an  appointment  of  the  estate 
made  bj  Mary  Read,  by  deed  poll^  dated  in  April^  1841,  in  favor 
of  the  plaintiff,  his  heirs  and  assigns,  to  take  effect  after  the  de- 
cease of  Mary  Bead^  the  appointor,  and  her  husband^  and  tbe 
failnre  of  issue  of  the  appointor,  was  too  remote,  or  iavalid  as 

introducing  the  female  descendants  of  the  male  issue 
[^172]     of  Mary  Read,  who  were  not  *objecte  of  the  power  of 

appointment  of  which  Mary  Read  was  the  donee ;  or 
whether,  having  regard  to  the  previous  recitals  in  the  deed  poll, 
which  referred  to  the  want  of  issue  of  Mary  Read  at  the  date  of 
the  deed,  the  appointment  was  not  valid,  as  importing,  not  a 
general  failure,  but  a  failnre  of  issue  living  at  the  death  of  the 
appointor  and  her  husband.  If  the  title  of  the  plaintiff  shoidd 
not  be  established  by  virtue  of  the  appointment,  another  question 
was,  whether  the  plaintifi'  was  not  entitled  to  the  estate  under  a 
will  made  by  Mary  Read,  prior  in  date  to  the  deed  polh  The 
latter  question  it  did  not  become  Decenary  to  decide. 

The  words  of  appointment  by  the  deed  poll,  and  the  state  of 
the  title  so  far  as  it  waa  affected  by  that  instrument,  are  stated  in 
the  judgment. 


Mr.  Romity  and  Mr.  Mtkalfe^  for  the  plaintiff,  contended  that 
the  language  of  the  deed  poll  of  1841,  appointing  the  estate  from 
and  aHer  the  decease  of  the  survivor,  **  there  being  a  failure  of 
issue  of  the  said  Maiy  Read,"  muBt  be  read  as  descriptive  of  the 
fact  which  had  been  before  recited,  that  Mary  Read,  who  was 
then  of  y^Tj  advanced  years,  bad  no  issue ;  or  if  not  treated  as 
words  of  description,  that  the  iasue  referred  to  must  either  be 
deemed  to  be  "swcA"  Lssue  as  had  been  before  mentioned  in  the 
instrument,  namely  iasue  of  the  body  of  Mary  Read,  or  to  be 
construed  with  reference  to  the  previous  recitals,  as  issue  living 

at  the  death  of  Mary  Read  :  Morse  v.  Lord  Or7n&nde,{a) 
[*173]     Egerton  v.  JoneSfib)  EUicaTrthe  v*  Gompeftz.{€)  It  was  *trae 

that  the  construction  waa  in  this  case  sought  to  be  ap- 

(a)  1  Rufls.  382;  S.  C,  6  Madd,  99,        (6)  3  Sua.  409,        {d)  3  MyL  A  Cr.  12T. 
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p]ied  to  a  deed,  and  not  to  a  will;  but  the  construction  was 
equally  applicable  to  one  instrument  as  to  the  other :  Wright  d. 
BurriU  v.  Kemp{a)  Doe  d.  King  v.  Frost(b)  If  the  construction 
contended  for,  of  the  deed  poll,  were  not  adopted,  then  they  con- 
tended that  there  had  been  no  revocation  of  the  prior  wUl. 

Mr.  Wood  and  Mr.  Smithj  for  the  defendant  argued  that  the 
strict  words  of  the  appointment,  limiting  the  estate  £rom  and  after 
the  decease  of  the  survivor  of  John  and  Mary  Bead,  and  there 
being  a  Mure  of  issue  of  Mary,  clearly  made  the  limitation  to 
the  plaintiff  dependant  upon  the  indefinite  failure  of  issue  of 
Maiy.  That  being  found  in  a  deed  the  language  must  be  taken 
according  to  its  strict  import^  and  could  not  be  modified  or  re- 
stricted to  one  particular  class  of  issues,  excluding  others ;  and 
that  the  appointment  was,  therefore,  void  for  remoteness :  Lady 
Lcmesiorough  v.  Fox,{c)  BarJces  v.  HolmeXd)  Bristiqw  v.  JBoothby.(e) 
The  attempt  to  modify  such  expressions  is  very  dangerous,  for 
the  Court  may  very  probably  depart  from  the  intentions  of  their 
author.  The  donee  of  the  power  in  this  case  might  have  intended 
to  give  interests  in  the  estate  to  the  femiale  descendants  of  sons  ; 
or,  if  there  should  be  any  such  female  descendants  of  sons,  to 
allow  the  estate  to  descend,  and  thereby  afford  them  the  possibility 
of  inheriting.  It  is,  therefore,  very  probable  that  the  restriction 
of  the  language  of  the  appointment  which  the  argument  for  the 
plaintiff  suggests,  even  if  the  Court  were  at  liberty  to  adopt  it, 
would  be  contrary  to  the  intention  of  the  appointor. 
At  least,  in  a  case  of  so  *much  doubt,  the  purchaser  [*174] 
will  not  be  compelled  to  accept  the  tide. 

The  arguments  and  cases  cited  on  the  question  of  revocation 
are  omitted,  as  no  judgment  was  given  upon  that  point. 


The  Vice-Chancellob  : — ^The  bill  is  by  a  vendor  for  the 
specific  performance  of  an  agreement  for  the  sale  of  land.   There 

(a)  3  T.  R.  470,  (5)  3  B.  ft  A.  546.  (e)  0&  temp.  Talb.  262. 

(d)  1  Biisa  394,  n.  («)  2  Sfan.  ft  Stu.  466. 
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is  no  contest  except  upon  the  title.  The  objection  to  title  is  con- 
fined to  a  single  point  raised  upon  the  pleadings ;  and  I  have 
been  requested  by  both  parties  to  decide  the  case  without  a 
reference  to  the  Master.    The  case  is  as  follows : — 

Before  and  at  the  time  of  seahng  and  executing  the  deed  poll 
of  the  8th  of  April,  1841,  the  property  comprised  in  the  contract 
which  it  is  the  object  of  this  suit  to  enforce,  stood  limited,  under 
the  will  of  James  Mackerill,  dated  the  26th  of  August,  1778, 
(subject  to  charges  not  aflEecting  the  question  in  the  cause,)  to  his 
son-in-law,  John  Bead,  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  his  daughter,  Mary 
Bead,  for  life  ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders, remainder  to  the  first  and  other  sons  of  Mary  succes- 
sively in  tail  male,  with  remainder  to  the  daughters  of  Mary,  as 
tenants  in  common,  and  not  as  joint  tenants  in  tail,  with  cross 
remainders  between  or  amongst  them ;  and  for  defitult  of  such 
issue  of  his  daughter,  the  testator  did  thereby  will  and  direct 
that  it  should  be  lawful  for  his  daughter,  whether  covert  or  sole, 
by  any  deed  or  writing  by  her,  sealed  and  delivered  in  the 
presence  of  three  or  more  credible  witnesses,  or  by  her 
[*175]  *last  will  and  testament,  to  give  and  devise  the  same 
premises,  and  every  part  thereof  subject  as  aforesaid,  to 
such  person  and  persons,  or  for  such  estate  and  estates,  uses,  trusts, 
intents,  and  purposes,  and  charged  and  chargeable  with  such 
sum  or  sums  of  money,  either  annual  or  in  gross,  as  she,  his  said 
daughter,  should  think  proper. 

By  deed  poll,'  dated  the  8th  of  April,  1841,  and  duly  executed 
in  conformity  with  the  power  of  which  Mary  Bead  was  donee 
under  James  Mackerill's  will,  she  appointed  the  property  in 
question  to  the  plaintiff,  John  Eno,  in  fee. 

Two  questions  are  made — first,  whether  the  appointment  is 
good ;  and,  secondly,  if  not,  whether  the  plaintiff  is  not  entitled 
under  the  will  of  Mary,  of  an  earlier  date.  I  will  begin  by  con- 
sidering the  first  question,  on  the  deed  poll. 

The  deed  poll  recites,  and  correctly  recites,  the  estates  created 
by  the  will  of  James  Mackerill,  and  thereby  avoids  the  difficulty 
which  otherwise  might  have  embarrassed  the  Court  in  this  case, 
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upon  the  authority  of  Bankes  v.  Hol7ne,{a)  notwithstanding  what 
Lord  Eldon  said  of  that  case  in  Morse  y.  Lord  Ormondej{b)  and 
the  decision  of  the  Vice-Chancellor  of  England  in  EgerUm  v. 
Jones.{c) 

The  deed  then  recites  the  death  of  James  Mackerill,  and  pro- 
ceeds in  the  following  words : — 

"  And  whereas  the  said  Mary  Bead  has  not  any  issue  of  her 
hoAy ;  and  whereas  the  said  Mary  Bead  did,  many  years 
*since,  in  pursuance  of  the  said  power  to  her  given  by  [*176] 
the  said  hereinbefore  in  part  recited  will,  appoint  a  smdl 
piece  or  parcel  of  land,  part  of  the  eight  acres  of  land  lying  in 
the  Fleet  aforesaid,  (and  in  the  said  will  stated  to  be  in  the  oc- 
cupation of  Widow  Cliffi)  to  the  purchaser  thereof;  and  whereas 
the  said  Mary  Bead  is  desirous  of  exercising  the  power  of  ap- 
pointment as  to  all  and  singular  the  said  lands  and  heredita- 
ments devised  by  the  said  hereinbefore  in  part  recited  will  of  the 
said  James  Mackerill,  and  which  have  not  been  already  so  ap- 
pointed by  her,  the  said  Mary  Bead,  as  aforesaid,  subject  to  the 
l^e  interests  of  the  said  John  Bead  and  Mary  his  wife  respectively 
in  the  said  premises^  in  manner  Iiereinqfter  Tnentioned.  Now  these 
presents  witness,  that,  for  eflfectuating  such  the  desire  of  the  said 
Mary  Bead,  and  pursuant  to  and  by  force  and  virtue,  and  in 
exercise  and  execution  of  the^power  or  authority  to  her  for  this 
purpose  given  or  limited  by  the  hereinbefore  in  part  recited  wiU 
of  the  said  James  Mackerill,  and  of  every  or  any  other  power 
or  authority  in  anywise  enabling  her  in  this  behalf,  she,  the  said 
Mary  Bead,  doth  by  this  present  deed  or  writing,  by  her  sealed 
and  delivered  in  the  presence  of  the  three  credible  persons  whose 
names  it  is  intended  shall  be  hereupon  indorsed  as  witnesses,  at- 
testing the  sealing  and  delivery  of  these  presents  by  her  the  said 
Mary  Bead,  direct,  limit,  and  appoint,  that,  from  and  after  the 
decease  of  the  survivor  of  the  said  John  Bead,  and  herself  the 
said  Mary  Bead,  and  there  being  a  failure  of  issue  of  the  said 

(a)  1  BtuB.  394^  XL  (6)  1  Bufls.  382.  (c)  3  SiiiL  409. 
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Mary  Bcfd,  all  and  singular  tbe  said  measnages,  lands,  tenements, 
and  hereditaments,  devised  by  the  said  hereinbefore  in  part  re- 
cited will  of  the  said  James  Mackerill,  and  which  have  not  been 
80  appointed  by  the  said  Mary  Read,  as  hereinbefore  is  mention- 
ed or  recited ;  and  all  lands  and  hereditaments  which  have  been 

heretofore  set  outj  allotted  and  awarded  by  the  com- 
[*177]     missioners  for  the  *incloaare  of  the  commons  in  Long 

Sutton,  in  respect  of  rights  of  common  apperta-ining  or 
appurtenant  to  the  said  messuages,  lands,  tenements,  and  heredi* 
tamenta,  or  any  part  thereof,  with  their  and  every  of  their  rights, 
members,  and  appurtenances,  aballj  subject  to  the  said  annuity 
of  40^,,  charged  by  the  said  will  upon  part  of  the  said  beredita* 
menU^,  as  hereinbefore  ia  mentioned  and  recited,  go,  remain,  and 
be  unto  and  to  the  use  of  John  Eno,  of  Sutton  St,  Mary  afore- 
said, shipowner,  his  heirs  and  assigns,  for  ever."  John  Eno  is 
the  vendor,  and  the  plaintiif  in  thb  cause. 

Now,  the  objection  taken  to  the  title  is,  that  the  appointment 
to  the  plaintiff  is  afler  a  general  failure  of  issue  of  Mary,  and  is 
therefore  void ;  the  estates  not  being  so  limited  by  the  will  of 
James  Mackerill  as  to  give  any  interest  to  the  female  descendants 
of  the  male  issue  of  the  donee  of  the  power* 

In  considering  the  validity  of  this  objection,  the  question  is, 
not  whether  there  may  not  have  been  a  time  in  the  history  of 
the  law  at  which  a  title  depending  upon  such  a  Umitation  would 
have  been  unmarketable,  but  wh^her  the  present  state  of  the 
authorities  is  not  such  as  to  remove  all  objection  to  it  To  try 
this,  I  will  begin  by  supposing  that  the  estates  limited  to  the 
issue  of  Mary  Kead  by  the  will  of  James  Mackerill  had  been 
created  by  Mary  Bead  herself,  as  the  owner  in  fee, — that  the 
limitation  to  the  plaintiff  had  been  in  the  same  inBtrument  as 
that  ixL  which  the  limitations  are, — that  that  instrument  bad  been 
a  will  and  not  a  deed, — and  that  there  had  been  no  recitals  or 
other  circumstances  to  aid  the  construction  of  the  apjiointment. 
Upon  that  hypothesis,  without  saying  that  the  title  would  be 
such  as  the  Court  ought  to  compel  a  purchaser  to  take,  I  have  a 

strong  opinion  that  the  appointment  would  be  valid. 
[*178]        *Thc  question  is,  whether  the  appointment  is  to  be  read 
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as  appointLsg  the  estate  to  the  plaintiff  ia  default  of  all  issae 
generally  of  Mary  Bead,  inclading  female  descendants  of  male 
issue,  (for  whom,  by  the  supposition,  no  provision  is  made,)  or 
in  de&ult  of  ''  such  issue"  as  she  (upon  the  present  hypothesis) 
has  made  provision  for  by  the  wilL  If  the  appointment  were  to 
be  construed  by  any  but  a  lawyer,  it  is  scarcely  possible  to  doubt 
the  construction  that  would  be  put  upon  it.  Nothing  can  be 
more  irrational  than  a  construction  of  the  instrument  which  sup- 
poses the  donee  first  to  have  created  limitations  to  issue,  and  then 
capricioiisly  to  have  postponed  the  estate  of  the  appointee  to  a 
period  not  depending  for  its  commencement  upon  the  determi- 
nation of  the  interests  of  those  to  whom  the  estate  was  previously 
given,  but  until  the  failure  of  issue  of  persons  to  whom,  by  the 
supposition,  no  estate  or  interest  was  given.  The  question, 
however,  is,  whetiber  the  inference  ari^ng  fix>m  such  a  literal 
construction  is  sufficiently  strong  to  justify  the  court  in  modify- 
ing the  words  of  the  appointment 

The  case  of  Morse  v.  Lord  Ormonde,  on  appeal,  appears  to  me 
to  be  a  direct  authority  in  &vor  of  the  validity  of  the  appoint- 
ment in  such  a  case.  Lord  Eldon's  observations,  particularly 
those  in  1  Bussell^s  Reports,  p.  405,  appear  to  me  clearly  to  re- 
cognize the  principle  of  construction  for  which  the  plaintiff  has 
contended — that  a  gift  to  children  in  tail  not  taking  in  all  the 
issue,  followed  by  a  limitation  over  in  terms  on  failure  of  issue 
generally,  must,  prima  facie,  be  read  as  meaning  all  such  issue 
as  before  mentioned,  unless  it  appears  from  the  context  that 
other  issue  than  those  provided  for  were  intended  to  take.  It  is 
true  that  in  that  case  Sir  John  Leach  noticed,  and  appeared  to 
rely  in  part  upon  the  term  of  years,  observing,  "  It 
is  irrational  to  say  tibat  the  testatrix  did  not  intend  that  [^179] 
the  purpose  and  the  terms  should  meet."  But  Lord 
Eldon  does  not  notice  that  in  his  judgment,  and  it  is  difficult  to 
see  the  force  of  it,  for  whether  the  testatrix  intended  to  give  the 
legacies  upon  an  indefinite  fEulure  of  issue — ^the  legacies  secured 
by  the  term— or  only  upon  failure  of  the  issue  before  mentioned, 
the  place  of  the  term  in  the  settlement  would  have  been  the 
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same,  that  is,  next  after  the  partictilar  estates,  and  next  before 
the  limitation  of  the  fee ;  and  it  cannot  be  denied  that  a  term 
may  be  well  created,  the  trusts  of  which  are  invalid  The 
case  of  Elkoombe  v.  Oompertz{a)  appears  to  me  to  be  a  strong 
authority  the  same  way  ;  for  however  guarded  the  language  of 
the  Lord  Chancellor  may  have  been,  I  cannot  read  the  passages 
of  his  judgment  in  p.  148,  and  again  in  p.  151,  and  the  follow- 
ing pages  of  the  Beport,  without  being  persuaded  that,  in  a 
simple  case  like  that  which  I  am  now  supposing,  he  would  de- 
cide, that,  unless  the  context  led  to  a  different  inference,  the 
words  describing  the  event  upon  which  the  gift  over  was  to  take 
effect,  must,  though  general  in  terms,  be  construed  with  reference 
to  the  preceding  gift;  and  the  approbation  with  which  Lord 
Gottenham,  in  that  case,  refers  to  Mr.  Jarman's  work,  leads  me 
to  the  same  conclusion.  The  parts  of  Mr.  Jarman's  book  to 
which  I  understand  Lord  Cottenham  to  refer,  will  be  found  in  p. 
361,  as  to  personalty ;  and  p.  872,  as  to  real  estate,  in  the  edition 
of  1844.  I  do  not  refer  to  other  cases,  because  the  important 
ones  will  be  found  in  MOicombe  v.  Oompertz,  with  the  addition 
of  Lord  Cottenham's  observations,  upon  them.  I  cannot  but 
think  that  the  authority  of  the  case  of  Bristow  v,  BooMy  is 
shaken,  if  not  destroyed,  by  Morse  v.  Lord  Ormonde^  and  ElU^ 
combe  v.  GomperiZj  unless  it  is  to  be  upheld  by  the  dis- 
tinction that  in  that  case  the  question  "^depended  upon  [*180] 
the  construction  of  a  deed  and  not  of  a  will.  It  is, 
moreover,  deserving  of  observation,  that  in  Morse  v.  Lard 
Ormonde  Sir  John  Leach  treats  as  conjectual  that  which,  in 
Bristow  V.  Boothby^{b)  was  the  basis  of  his  judgment 

But  can  any  sound  distinction  be  taken  between  a  deed  and  a 
will  for  a  purpose  like  the  present, — ^that  is,  would  the  conclusion 
be  different  upon  the  same  hypothesis,  supposing  this  difference 
only,  that  the  entire  disposition  was  in  a  deed  instead  of  a  will  ? 
The  observations  of  Lord  Kenyon  in  Wright  v.  Kemp{c)  are  de- 
serving of  all  possible  attention.  In  that  case,  which  depended 
upon  the  construction  of  a  surrender  of  copyholds,  Lord  Kenyon, 

(a)  3  MyL  k  Or.  127.  (6)  2  Sim.  &  ^t  466.  (c)  3  Term  Rep.  4*70. 
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after  saying  that  such  a  surrender  was  considered  as  a  oommon- 
law  conveyance^  and  was  not  entitled  to  the  same  &vorable  con- 
struction as  a  will,  says,  ''In  deeds  certain  legal  phrases  must  be 
used  in  order  to  create  certain  estates,  as  the  word  '  heirs '  to 
create  afee,  and  '  heirs  of  the  body '  to  create  an  estate  tail.  But  - 
beyond  that  I  would  say,  with  Lord  Hardwicke,  that  there  is  no 
magic  in  particular  words,  further  than  as  they  show  the  inten- 
tion of  the  parties."  And  again,  he  says  ''  Here,  therefore,  in 
order  to  give  effect  to  the  intention  of  the  surrenderor,  we  must 
say,  that  when  he  used  the  word  *or*  he  meant  ^andf  and  there 
is  no  case  in  which  any  difference  has  been  made  as  to  this  point 
between  a  will  and  a  deed,  when  the  court  is  considering  how 
the  intention  of  the  parties  can  be  effected."  The  case  of  Smiik 
V.  Earl  of  Jerm/a)  expresses  the  same  doctrine,  and  numerous 
other  cases  establish  the  same  proposition.(&) 

*It  was  said,  indeed,  that  Mary  Bead  might  in  this  [^181] 
case  have  intended  to  reserve  a  power  to  appoint  to 
female  descendants  of  sons ;  or,  in  case  there  were  such,  to  leave 
the  property  to  descend.  To  this  suggestion,  the  observations  of 
Sir  John  Leach,  in  Morae  v.  Lord  Ormonokj  that  it  is  conjectural 
only ;  and,  more  strongly,  those  of  Lord  Cottenham,  in  EWcomhe 
V.  OompertZy  in  answer  to  a  like  suggestion,  apply ;  and  when  to 
that  is  added  the  &ct  that  Mary  Read  is  mentioned  by  name  in 
James  Mackerill's  will,  dated  in  August,  1778,  as  a  married 
woman,  it  seems  to  me  impossible  to  admit  any  such  hypothesis. 
The  appointment  was  sixty-three  years  after  the  donee  was 
spoken  of  as  a  married  woman,  therefore  future  issue  could  not 
have  been  anticipated.  If,  therefore,  the  limitations  were  such  as  I 
have  supposed,  I  cannot  but  think  the  appointment  woidd  have 
been  valid ;  and  that  the  whole  disposition,  whether  the  limita- 
tions were  created  by  deed  or  by  will,  would  be  equally  good 

But  the  case  does  not  rest  here.  There  are  in  this  case  circum- 
stances to  show,  irresistibly  to  my  mind,  that  I  have  put  the 
right  construction  upon  this  will.    It  might,  indeed,  be  argued 

(a)  3  Bligb,  290. 

(6)  See  the  caaes  collected  in  part  of  note  (p,)  Wigram  on  AdmiBsibility  of  Evi- 
denooi  pp.  76,  76,  3d  edition 
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in  the  simple  case  I  first  put,  that  in  the  case  I  have  supposed  a 

doubt  might  exist  whether  the  omission  of  the  female  deaeend- 
ants  of  the  male  issue  was  not  by  mistake,  and  that  in  the  case 
of  a  parent  providing  for  his  own  isaue^  it  would  be  better  to  ad- 
here to  the  letter  of  the  willjaod  give  the  female  descendants  of 
the  male  issue  not  provided  for  a  chance  through  an  intestacy, 
rather  than  that  the  property  should  go  over  to  strangers.  In 
this  case  there  is  no  place  for  such  a  conjecture  for  in  James 
Mackerill^s  will  he  creates  the  limitation,  not  extending  to  the 

daughters  of  the  male  issue j  and  gives  the  power  to  his 
[*182]     daughter  after  failure  of  such  issue,  dearly  showing  *that 

hCj  at  all  events,  meant  to  exclude  the  female  descend- 
ants of  the  male  issue  j  and  Mary,  the  donee  of  the  power,  exer- 
dsee  the  power  so  given  to  her  \viihout  giving  anything  to  the 
issue  not  provided  for*  I  cannot,  therefore,  proceed  upon  any 
mistake  as  to  the  omission  of  female  descendants  of  male  issue. 
Another  circumstance  ia>  that  in  the  deed-poll  of  the  8th  of 
April,  1841,  after  recitmg  that  Mary  Head  has  no  issue  of  her 
body,  and  that  she  intends  to  exercise  her  power,  '*  subject  to  the 
life  interests,  of  the  said  John  Read  and  Mary  his  wife,  respecr 
tively,  in  the  said  premises,  in  manner  hereinafter  mentioned,' ' 
that  isj  reciting  that  a  woman,  probably  of  eighty  years  of  age, 
had  no  issue ;  and  then  she  proceeds  to  appoint  the  estate,  "from 
and  after,  ^'  ic,  in  the  words  I  before  read.  The  words,  **and 
there  being  a  failure  of  issue  of  the  said  Mary  Bead,"  must,  in  a 
case  so  circumstanced,  be  read  with,  reference  to  the  purpose  she 
had  before  expressed ;  and  the  words  must  be  read  either  paren- 
thetically, or  as  applying  to  the  time  of  the  death  of  the  survi- 
vor of  herself  and  her  husband ,  which  latter  is,  in  my  opinion, 
the  true  construction  of  the  will.  In  that  conclusion  I  rely  upon 
Li/tton  V.  Li/tton,{o)  French  v.  CadsMI^{h)  Wdlingion  v.  Wdibig- 
t^{c)  Jones  v.  MorganJ^d)  and  ^Sanfard  v.  Irhij,{e) 

It  is  unnecessary  to  go  into  the  consideration  of  the  question 
as  to  the  revocation. 

(a)4Bro.  a  0,  441.     Per  Ixjni  Thurlow.  (i)  3  Bfo.  P.  a  26T.    Tom,  ed, 

(c)  4  Bur.  2165 ;  S.  C,  I  Black.  645.  {d)  1  Bro.  0.  C.  306. 

(«)  3  B.  Jt  A.  6&4. 
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*W00D  V.  ROWCUFFE.  [*183] 

1846:  15th,  16tb,  and  23d  December. 

Under  the  statute  "for  improyiDg  the  law  of  eyidence,"  (6  and  1  Vict  a  85,)  one 
defendant  in  a  suit  in  equity  is  a  competent  witness  in  the  same  cause  on  behalf 
of  another  defendant ;  and  it  is  not  a  just  exception  to  his  evidence,  that  the  title 
of  the  plaintiff  to  sustain  the  suit  against  both  defendants  depends  upon  the  same 
ianie;  that  fact  can  only  be  ooneidered  as  affecting  or  tending  to  a£fect  the  credit 
of  such  defendant  as  a  witness. 

Assignment  by  the  sheriff  proved  by  the  bill  of  sale  of  the  under-sheriff  without 
proof  of  the  authority  by  the  sheriff  to  the  under-sheriff. 

The  Actors  Act  (6  ft  6  Vict  c.  39}  applies  to  mercantile  transactions,  and  not  to  the 
ciM  of  advances  made  upon  the  sectmty  of  furniture  used  in  a  Aimiahed  house, — 
not  ia  the  way  of  trade,'^to  the  apparent  owner  of  such  fiimiture,  such  appi^nt 
owner  aftengrards  appearing  to  be  the  agent  intrusted  with  the  custody  of  the 
furniture  by  the  true  owner. 

Such  "agent"  is  not  an  agent,  nor  is  such  furniture  *' goods  and  merchandize*' 
within  the  meaning  of  the  statute  5  ft  6  Vict  o.  39. 

Wood,  a  judgment  creditor  of  Knight,  sued  out  execution 
against  him,  under  which  Knight's  furniture,  in  his  house  in  Nel- 
son square,  was  taken  by  the  sherriff,  and  assigned  by  bill  of 
sbIq  to  Wood.  Wood  did  not  remove  the  furniture,  but  employ- 
ed Elizabeth  Wright  who  was  a  sister  of  Knight's  wife,  to  keep  i 
possession  of  the  goods  as  his  agent ;  and  they  were  removed  by 
Elizabeth  Wright  to  a  house  occupied  by  her  in  the  same  neigh- 
bourhood. Elizabeth  Wright  being  in  possession,  and  the  ap- 
parent owner  of  the  goods,  in  December,  1842,  assigned  them  to 
BowclifTe,  as  a  security  for  a  sum — ^£355,  which  she  borrowed  of 
him,  and  also  for  any  further  moneys  which  Bowcliffe  might  lend 
her.  In  1848  Eowdiffe  advanced  to  Elizabeth  Wright  a  further 
sum  of  £110,  which  was,  by  indorsement  on  the  assignment  of 
December,  1842,  made  a  further  charge  on  the  furniture.  Row- 
diff  took  also  the  promissory  notes  of  Knight  and  Elizabeth 
Wright  for  the  amount  of  the  loans ;  and  placed  a  man  in  pos^ 
session  of  the  furniture,  but  without  removing  it  firom  thecustody 
of  Elizabeth  Wright. 

The  defendant  Buchanan  had  been  the  solicitor  of  Wood,  and 
claimed  a  debt  of  632.  8$.  8d.  as  incurred  in  that  capacity.    Bu- 
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chanan  also  had  guaranteed  to  Eowcliff  the  repayment  of  the  re- 
payment of  the  father  charge  of  £110.  taken  from  Elizabeth 
Wright  a  memorandum  to  the  effect  that  certain  title-deeds  in 
possession  of  Buchanan  were  (subject  to  his  existing  lien)  deposi- 
ted to  secure  the  llOt  The  latter  sum  was  afterwards  paid  by 
Buchanan  to  Eowcliffe.    Kowclifi'e  being  about  to  sell  the  goods, 

under  the  power  in  his  assignment^  the  plaintiff  instituted 
[*184]     this  suit,  in  which  he  obtained  an  injunction  *to restrain 

the  sale.  The  bill  was  afterwards  demurred  to,  but  the 
demurrer  was  overruled,(a)  The  furniture  was  subsequently 
placed,  for  custody,  in  a  warehouse  in  Gray  Vinn-road,  Bucha- 
nan was  made  a  party  to  the  bill  by  amendment,  and  claimed  a 
lien  on  the  title-deeds,  and  also  the  benefit  of  the  further  charge 
on  the  furniture.    No  claim  was  made  by  Elizabeth  'Wright. 

16^  Dec, — The  cause  now  came  on  to  be  heard. 


Mr,  SomiUy  and  Mr.  &uOigate^  for  the  plaintiff 

Mr.  K,  I^rker  and  Mr,  H,  Clark^  for  the  defendant  EowcIiiFe. 

Mr.  BoUt  fur  the  defendant  Buchanan. 

The  defendants  disputed  the  title  of  the  plaintiff  to  the  fumi- 
turci  and  the  alleged  agency  of  Elizaheth  Wright  They  con- 
tended also  that  the  transaction  was  a  fraud  upon  Eowcliffe  and 
Buchanan,  to  which  the  plaintiif  was  either  a  party,  or  which 
he  had,  by  his  conduct^  enabled  Knight  and  Elizabeth  Wright 
to  commit,  by  representing  herself  as  the  owner  of  the  property, 
and  in  that  character  obtaining  advances  upon  it. 

In  support  of  the  case  of  the  defendant  Rowcliffej  the  evidence 
of  the  defendant  Buchanan  was  tentered,  for  the  purpose  of  pro< 
ving  the  title,  or  apparent  title,  of  Elizabeth  Wright  to  the  furni- 
ture, and  the  title  of  the  defendant  Rowcliffeand  delivery  of  pos- 

{a)  See  3  Hnre,  305, 
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sesston  to  him ;  and  also  the  conduct  or  collusion  of  the  plaintiff 
and  Elizabeth  Wright 

*Mr  BomxOyy  for  the  plaintiff,  objected  to  the  reading    [*185] 
of  the  depositions  of  Mr.  Buchanan. 

Buchanan  is  a  party  to  the  suit,  and  therefore  is  not  within  the 
general  words  of  the  statute  6  &  7  Vict.  c.  85.  The  question  then, 
is,  whether  he  is  within  the  provision,  "  that  in  courts  of  equity 
any  defendant  to  any  cause  pending  in  any  such  court  may  be 
examined  as  a  witness  on  the  behalf  of  the  plaintiff  or  of  any  de- 
fendant, in  any  such  cause,  saving  just  exceptions."  The  subse- 
quent passage  in  the  statute  then  provides  that  interest  in  the 
maUers  m  question  in  the  cause  shall  not  be  deemed  a  just  ex- 
ception, but  shall  only  affect  the  credit  of  the  witness.  Taking 
these  clauses  together,  three  things  appear :  first,  that  parties  to 
the  cause  generally  are  incompetent,  as  they  were  before  the  act : 
secondly,  that  defendants  in  equity  are  not  to  be  excluded  be- 
cause they  are  parties,  (nor  were  they  before  the  act ;)  and,  thirdly, 
that  some  cases  might  exist  in  which  the  evidence  of  defendants 
in  equity  would  be  inadmissible  notwithstanding  the  act  In 
what  cases,  then,  would  the  evidence  of  a  defendant  in  equity 
now  be  inadmissible?  The  statute  said  that  m^lre  interest  in  the 
matters  in  question  should  not  be  deemed  a  just  exception.  But 
if  the  question  between  the  plaintiff  and  the  defendants  be  whe- 
ther the  suit  can  be  sustained  or  not ;  and  if  the  evidence  of  one 
defendant  be  adduced  in  favor  of  another,  to  dismiss  the  suit  on 
a  ground  which  will  entitle  both  the  defendants  to  have  the  suit 
dismissed,  that  must  be  such  a  case  as  is  contemplated  by  the 
statute  as  a  just  exception.  That  is  the  present  case.  The  ob- 
jection is  not  simply  because  Buchanan  is  interested  in  the  ques- 
tion to  be  determined  in  this  suit, — ^whether  he  is  entitled  to  have 
the  debt,  alleged  to  be  owing  to  him  from  Elizabeth 
Wright,  *paid  by  means  of  the  goods  belonging  to  the  [*186] 
plaintiff — greatly  as  that  must  affect  his  credit  if  any 
weight  be  given  to  interest ;  but  the  objection  is,  that  the  suit 
is  against  Buchanan  and  Bowdiffe,  and  their  cases  are  the  same. 
If  the  bill  be  dismissed  against  Bowdiffe,  it  cannot  be  sutained 
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against  Buchanan ;  and  he  is  called,  therefore,  in  substance,  xo 

prove  to  the  Court  thiit  ue  is  not  liabit;  to  this  smt,  it  is  not 
merely  that  he  b  interested  iu  the  property  in  quegtion^  but  he 
is  examined  aa  a  witn^s  to  procure  the  dismissal  of  a  bill  brought 
against  himself.  If  the  evidence  of  a  party  in  such  a  situatiou  he 
admissible,  the  depositions  of  a  defendant  in  a  cause  in  equity 
can  never  be  excluded* 

Mr.  Kenyan  Parker  relied  on  the  terms  of  the  act^  which  had 
become  law  before  this  suit  was  instituted.  Defendants  in  equity 
might  be  examined  before  the  act^  under  the  common  form  of 
order^ — which  suggested  that  the  party  to  be  examined  had  no 
intere-st  in  tbe  question, — saving  just  exceptions*  Interest  was 
formerly  a  just  exception.  The  act  now  provided  that  interest 
should  no  longer  be  a  just  exception.  If,  therefore,  the  act  had 
any  effect  on  the  competency  of  defendants  in  equity,  it  must 
be  to  remov^e  their  incapacity  under  the  previous  law. 

The  objection  was  reserved. 

Me.  Bilton  appeared  for  Elizabeth  Wright.        -• 


The  Vick-ChancelloRj — on  the  first  question,  the  equity  of 

the  plaintiff  ^s  case,  supposing  that  case  to  be  proved, — 
[^187]     adhered  to  the  judgment  which  he  had  pronounced  *ou 

the  demurrer.(a)  Upon  the  second  question — ^the  title 
of  the  plaintiff  to  the  furniture  in  question — he  held  that  the 
proof  of  the  execution  of  the  bill  of  sale  by  the  under-sheril^  in 
the  name  of  the  sheriff^  was  sufficient  proof  of  the  assignment, 
Jamm  v.  Bratan^{b)  without  evidence  of  the  authority  under 
which  the  under-sheriff  executed  it.  Thirdly ;  With  regard  to 
the  identity  of  the  property,  he  thought  that  the  evidence  went 
to  prove  that  all  tbe  goods  comprised  in  the  bill  of  sale  to  the 
plaintiff  were  now  in  the  warehouse  in  Grey's-iiin-roadj  but  not 

(u)  3  Hare,  304.    AfSrmed  by  the  Lord  CbanoeUor.    Se«  2  PiiilL  383. 
{b)  &  B.  4  A.  243. 
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that  all  the  goods  in  the  warehouse  had  been  comprised  in  the 
bill  of  sale. 

The  VicaB-CHANCBLLOR  then  proceeded  :— 

A  fourth  point  is,  the  question  of  the  agency  of  Elizabeth 
Wright  That  the  goods  comprised  in  the  bill  of  sale  were  in 
the  possession  of  Elizabeth  Wright  at  the  time  when  the  defend- 
ants, Bowcliffe  and  Buchanan,  say  their  title  accrued  is  a  fact 
common  to  all  parties.  The  plaintiff  says,  that  she  was  in  pos- 
session as  his  agent ;  and  the  defendants  say  that  she  was  the 
owner,  or  was  at  least  permitted  to  appear,  and  did  appear  to  be 
the  owner,  and  professed  herself  to  be  so :  that  they  adyanced 
her  money  upon  that  belief,  and  wiU  be  defrauded  if  the  Court 
should  take  the  property  from  them. 

What,  then,  is  the  evidence  upon  this  point  ?  Knight  who  has 
been  examined,  says  that  Elizabeth  Wright  was  in  possession  of 
(he  frimiture  as  agent  for  the  plaintiff.  It  is  not  suggest- 
ed that  she  had  any  assignment  from  the  *plaintiff  giving  [*188] 
her  a  title  to  the  goods,  or  that  she  ever  represented  to 
Bowcliffe  or  Buchanan  that  her  title  was  derived  under  any  such 
assignment  The  defendants,  in  &ct,  ignore  the  plaintiff's  title 
altogether ;  and  I  have  no  doubt  that  the  conduct  of  Elizabeth 
Wright  in  the  transaction  has  been  fraudulent  If  I  were  com- 
pelled to  come  to  a  decision  as  to  the  question  of  the  agency 
upon  the  evidence  which  I  have  already  noticed,  and  if  it  were 
admitted  that  there  was  no  other  evidence  upon  which  I  could 
rely,  I  should  conclude  that  this  Court  ought  to  exercise  its 
equitable  jurisdiction  in  the  plaintiff's  fiivor,  provided  the  origi- 
nal title,  which  I  think  he  clearly  had  in  these  goods,  had  not 
been  interrupted  by  any  dealings  between  himself  and  Elizabeth 
Wright,  or  by  any  act  on  his  part,  which  act,  by  having  enabled 
her  to  commit  the  fraud,  would  deprive  him  of  the  assistance  of 
this  Court.  The  question  then  is,  whether  the  plaintiff's  legal 
title,  at  the  time  the  defendants  say  their  interest  was  acquired, 
is  so  clear  that  I  ought  at  once  to  act  upon  it  Unless  that  title 
be  free  from  doubt,  I  ought  not,  at  least  without  further  inquiry, 

Vol.  VL  21 
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to  give  the  plaintiif  a  decree.  Upon  the  whole  face  of  the  tran- 
saction,  admitting  that  he  had  a  good  title  to  the  goods  as  against 
Knight,  it  is  clear  he  has,  actively  orpaBairely,  allowed  Elizabeth 
Wright^  and  the  defendant  Knight,  to  deal  with  the  properfey  as 
if  it  were  their  own,  and  to  use  it  as  a  means  of  oommitting  a 
fraiid  upon  a  third  party- 
Some  evidence,  however,  has  been  tendered,  to  which  I  have 
now  to  advert.  It  is  the  evidence  of  the  defendant  Mr.  Buchananj 
and  if  that  evidence  be  receivable,  and  I  am  to  treat  it  m  deserv- 
ing of  credit,  there  is  evidence  to  show  that  the  piaintitf  at  one 
time,  towards  the  end  of  the  year  1843,  did  not  make  the  claim 

which  he  now  makes,  or  that  he  acted  in  a  manner  in- 
[*189j     consistent  *with  that  claim.     That  is  the  plain  effect  of 

the  evidence  of  Buchanan.  The  question  which  was 
much  argued  at  the  bar  therefore  arises,  whether  Buchanan's  evi- 
dence, he  being  a  defendant,  is  receivable.  A  similar  question 
has  been  before  mc  in  some  former  cajses,  but  I  have  never 
hitherto  had  oct^ision  to  decide  it  The  atat  6,  k  7.  Yict.  c.  85^ 
intituled  "  An  Act  for  improving  the  law  of  Evidence,"  takes 
away  the  ground  of  incompetencyj  from  the  witness  having  an 
interest  in  the  matter  in  question,  or  in  the  event  of  the  trial  or 
of  the  suit ;  and  it  declares  that  the  interest  of  the  witness  shall 
go  to  his  credit,  and  not  to  bis  competency.  There  is,  then,  a 
clause,  which  provides  that  the  act  is  not  to  extend  so  far  as  to 
enable  parties  named  in  a  cause  to  be  examined ;  and  it  also  pro- 
vides (and  that  is  the  part  to  which  I  wish  to  refer)  that  certain 
persons  who,  though  not  the  parties  upon  the  record,  are  never- 
theless the  parties  substantially  interested  in  the  cause,  shall  not 
be  examined  as  witnesses.  The  act  then  enables  any  plaintiflf  in 
a  court  of  equity  to  examine  any  defendant,  and  any  defendani 
to  examine  a  co-defendant,  notwithstanding  such  defendant  haa 
an  interest  in  the  matter,  or  any  of  the  matters  in  question  in 
the  causa  The  objection  taken  was,  that  the  latter  clause  cannot 
extend  to  enable  one  defendant  to  examine  another  defendant, 
where  the  defendant  to  be  examined  is,  in  effect,  proving  his  own 
case.  The  terms  of  the  act  are-,  "  that  no  person  offered  as  a  wit* 
ness  shall  hereafter  be  excluded  by  reason  of  incapacity  from 
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crime  or  interest  from  giving  evidence,  either  in  person  or  by 
depo»tion,  according  to  the  practice  of  the  Court  on  the  trial  of 
any  issue  joined,  &c.,  provided  that  this  act  shall  not  render  com- 
petent any  party  to  any  suit,  &c.,  individually  named  in  the  re- 
cord." Defendants  in  courts  of  equity  are  afterwards  de- 
clared not  therefore  incompetent,  and  the  interest  *which  [*190] 
they  may  ha^ve  is  not  to  be  a  just  exception.  If  in- 
terest be  not  a  just  exception,  then  what  is  there  to  prevent  any 
defendant  from  being  examined,  whatever  his  interest  may  be  ? 
and  yet,  if  that  construction  be  adopted,  this  consequence  follows 
— ^that  if  two  .defendants  claim  a  common  interest  in  property 
against  the  plaintiff  each  may  examine  the  other  as  a  witness  to 
prove  that  which  is  their  common  case.  At  the  same  time,  I 
confess  I  cannot  myself  read  the  act  in  any  other  way  than  as 
having  brought  the  law  into  that  state.  The  words  are  expUdt 
and  plain ;  and  (subject  to  any  question  about  credit)  I  have  so 
much  difficulty  in  getting  over  the  act,  that  I  will  allow  the  evi- 
dence to  be  entered  as  read.(a)    Further  than  that  I  do  not  go. 

Then  comes  the  question,  whether  I  am  to  treat  the  evidence 
of  Buchanan  as  entitled  to  credit  I  receive  it  as  evidence  on 
behalf  of  Bowcliffe :  but  Buchanan  is^  in  effect,  proving  his  own 
case,  and  I  have  to  consider  how  the  evidence  is  to  be  dealt  with 
in  that  point  of  view.  I  think  that  part  of  the  case  must  fall 
within  the  observation  which  I  am  about  to  make,  as  to  the 
very  imperfect  state  of  the  evidence  in  the  cause,  and  be  govern- 
ed by  the  conclusion  I  have  come  to,  and  which  I  shall  presently 
state  on  that  subject ;  observing,  that  there  is  no  satisfactory  evi- 
dence whatever  to  explain  the  position  of  Elizabeth  Wright.  I 
know  only  that  she  was  left  in  the  possession,  use,  and  enjoy- 
ment of  the  property  by  the  plaintiff,  and  that  she  asserted  her- 
self to  be  the  real  owner  of  it,  creating  charges  upon  it ;  and  if 
any  credit  is  due  to  the  evidence  of  Buchanan,  the  plaintifl^  at 
the  end  of  1843,  was  so  far  from  denying  that,  that  in 
fact  he  acted  in  a  way  which  clearly  *showed  he  did  not  [*1913 
claim  the  interest  asserted  by  the  bill. 

(a)  But  aee  Moaday  t.  Guytr^  1  Be  Oez  A  Smale^  182. 
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Another  point  which  was  taken  by  Mr.  Bolt,  was,  that,  under 
the  Factors'  Acts  (6  Geo.  4,  c.  94,  and  the  5  &  6  Vict-c.  89) 
Elizabeth  Wright  was  an  agent  in  possession  of  and  intrusted 
with  the  furniture  in  question,  and  was,  therefore,  able  to  make 
a  good  title  to  it  by  way  of  pledge  or  lien  for  the  advances  made 
to  her.  The  words  of  the  latter  act  are,  '^  that,  from  and  after 
the  passing  of  this  act,  any  agent  who  shall  thereafter  be  intrust* 
ed  with  the  possession  of  goods,  or  of  the  documents  of  title  to 
goods,  shall  be  deemed  and  taken  to  be  the  owner  of  such  goods 
and  documents,  so  &x  as  to  give  validity  to  any  contract  or  agree- 
ment by  way  of  pledge,  lien,  or  security,  bona  fide,  by  any 
person  with  such  agent  so  intrusted  as  aforesaid,  as  well  for  any 
original  loan,  advance,  or  payment  made  upon  the  security  of 
such  goods  or  documents,  as  also  for  any  ftirther  or  continuing 
advance  in  respect  thereof  and  such  contract  or  agreement  shall 
be  binding  upon  and  good  against  the  owner  of  such  goods,  and 
all  other  persons  interested  therein,  notwithstanding  the  person 
claiming  such  pledge  or  lien  may  have  had  notice  that  the  per* 
son  with  whom  such  contract  or  agreement  is  made  is  only  an 
agent."  Now,  it  may  be  true,  that  the  words  of  the  statute,  in 
their  general  signification,  are  wide  enough  to  comprehend  the 
present  case.  But  the  act  has  never  been  understood  to  apply 
to  other  than  mercantile  transactiona  The  first  act  (6  Greo.  ^  a 
94)  is  for  the  "  protection  of  the  property  of  merchants  and 
others,"  and  the  property  referred  to  is  *'  goods,  wares,  and  mer- 
chandize," intrusted  to  the  agent  '*  for  the  purpose  of  consign- 
ment or  sale,"  or  "  shipped."  And,  upon  a  judical  construction 
of  the  act,  it  has  been  held  that  the  generality  of  the 
[*192]  expressions  must  be  restricted.  *Every  servant  of  the 
owner  of  goods  employed  in  the  care  or  carriage  of 
such  goods  is,  in  one  sense,  an  "  agent  intrusted  with  goods,"  but 
BtiU  he  is  not  an  agent  within  the  meaning  of  the  statute.  Monk 
V.  Whitenbury.{a)  The  title  of  the  second  act  (5  &  6  Vict  o. 
89)  is  more  general ;  but  it  appears  to  me  to  relate  to  ''  agents," 

(a)  2  B.  A  Adol  484. 
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and  to  ''  goods  and  merchandize,"  in  a  sense  which  it  is  not  ap^ 
pljcable  to  the  agency  or  the  property  in  this  case. 

Upon  the  unsatisfactory  evidence  now  before  me,  1  cannot  give 
the  plaintiff  an  immediate  decree ;  and  I  must,  therefore,  either 
dismiss  his  bill,  or  retain  the  bill,  giving  him  leave  to  take  such 
proceedings  as  he  may  be  advised,  to  establish  his  right  at  law 
against  Bowdiffe  and  Buchanan  in  respect  of  the  furnitore.  It 
appears  to  me,  the  latter  is  the  course  which  I  should  take ;  for, 
if  the  case  which  the  plaintiff  mak^s,  and  which  the  defend- 
ants certainly  do  not  disprove,  be  the  true  case,  it  would  be  un- 
just to  throw  upon  the  plaintiff  the  costs  of  this  suit,  when,  in 
&ct,  he  is  prevented  from  obtaining  a  decree  only  by  the  nature 
of  the  case,  which  renders  it  scarcely  possible  that  this  Court 
can  arrive  at  a  conclusion  upon  it  without  the  assistance  of  a 
court  of  law. 

The  Decree  retained  the  bill  a  year,  with  libertj  to  the  plaintiff  to  bring  aa 
action  or  actions  of  trover  against  the  defendants,  who  were  to  admit  the  poasos- 
aon  and  conversion  of  the  fUmiture.  Farther  directions  and  costs  reserved.  The 
form  of  the  order  was  slightly  altered  upon  a  re-hearing  before  the  Lord  Chancellor, 
bat  the  decision  was  sabstantiallj  affirmed.    See  2  PhilL  364. 


*Steedman  V.  Poole.  [*193] 

ISit:  31st  Haj. 

Bequest  of  leaseholds  to  a  married  woman  "  for  her  whole  and  sole  use  during  her 
life,  free  from  the  control  of  any  fUture  husband,  and  not  to  be  sold  or  mort- 
gaged, and,  after  her  decease,  to  her  heir  or  heirs,  and  provided  her  child  or 
diildrein  should  die  before  her,  then  that  she  may,  at  her  decease,  leave  them  to 
whom  she  will  for  the  remainder  of  the  term."  The  husband  and  wife  demised 
the  premises  to  a  purchaser,  and  the  purchaser  demised  them  to  another.  The 
wife  then  filed  her  bill  to  have  the  under-lease  set  aside. 

Hdd^  that  the  gift  was  to  the  separate  use  of  the  wife,  as  well  during  the  present 
as  daring  a  future  coverture ;  that  the  under-lessees  from  the  purchaser  most  be 
treated  as  having  notice  of  the  wife's  interest ;  and  that  the  under-lease  to  the 
purchaser  should  be  set  aside,  but  without  costs. 

Two  leasehold  houses,  held  for  a  long  term,  at  a  ground  rent 
of  102.  per  annum,  were  bequeathed  to  the  plaintiff  Marj  Ann 
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Steedmaiij  the  wife  of  Thomas  Steedman^  the  daughter  of  the 
testator,  "  for  her  whole  aad  sole  use,  during  her  natural  life,  free 
from  the  control  of  any  future  husband,  and  not  to  be  sold  or 
mortgaged,  and,  after  her  decease,  to  her  heir  or  heirs ;  and  if 
her  child  or  children  should  die  before  her,  then  she  may  leave 
tiiem,  at  her  decease,  to  whom  she  will  for  the  remainder  of  the 
term." 

The  plaintiff  deposited  the  lease  with  the  defendant  Poole,  by 
way  of  equitable  mortgage,  to  secure  the  repayment  of  moneys 
advanced  by  him  to  Thomas  Steedman ;  and  afterwards,  in 
March,  1840,  the  plaintifl'  and  her  husband  made  an  under-lease 
of  the  premises  to  Poole,  for  a  term  of  twenty-six  yeaiB,  which 
was  expressed  to  be  in  consideration  of  the  expense  incurred, 
and  to  be  incurred,  by  Poole  in  the  repairs  and  improvement  of 
the  premises,  and  the  ground  rent  and  covenants  in  the  original 
lease  to  be  paid  and  performed  by  him,  and  of  the  sura  of  323/. 
then  paid  by  Poole  to  the  plaintiff  and  her  husband.  Subse- 
quently, Poole  demised  the  premises  to  Edney,  as  a  security  for 
an  annuity  payable  to  him  by  Poole^  and  afterwards  Poole  de- 
mised the  same  premises  to  Dunbar,  to  secure  a  debt  owing  by 
Poole  to  him.  Poole  entered  into  possession  of  the  premises 
soon  aiter  he  first  became  the  mortgagee,  and  continued  in  such 
possession  until  1844,  when  the  possession  was  taken  by  Edney* 

The  bill  waa  brought,  in   1845,   by  Mary   Ann  Steedman 

against  Poole  and  his  under-lessees,  to  have  the  under^ 

[*194]     *lease  made  to  Poole  in  March,  1840,  set  aside  and 

cancelled,     Poole  became  bankrupt  during  the  progress 

of  the  cause. 


Mr.  Wooc^and  Mr.  Smihgate^  for  the  plaintiff,  cited  AUm'nmj 
Omeral  v.  Backhome,{a)  and  other  cases  on  the  pcdnt,  that  the 
defendant  must  be  taken  to  have  notice  actually  or  constructive- 
]y  of  the  title  of  the  plaintiff  under  her  father^s  wilh  The  pro- 
perty is  inalienable  during  her  coverture.     Baggett  v.  Jfo£x,(6) 

(a)  17  Yes,  2S3.  -  1)  I  GoU  138, 


k 
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Mr.  BomiUy  and  Mr.  Tremenheere,  for  Edney,  and  Mr.  Fooks, 
for  Dunbar,  submitted,  first,  that  the  defendant  was  an  under- 
lessee  not  affected  with  notice  of  the  will,  or  of  the  interest  of 
the  plaintiff  under  it ;  secondly,  that,  if  he  must  betaken  to  have 
notice  of  the  bequest^  the  terms  of  it  did  not  exclude  Steedman, 
the  present  husband,  but  would  only  operate  in  case  of  a  future 
coverture.  The  plaintiff  and  her  present  husband  were  married 
before  the  will  was  made ;  and  there  was  nothing  to  prevent 
him  from  disposing  of  the  property  as  he  had  done.  Sir  Edward 
Turner^  case^{a)  Tvdor  v.  Samyn&,{b)  Donne  y,  Hart{c)  Thirdly, 
that  the  under-lease  was  not  a  sale  or  mortgage,  but  a  mode  of 
enjoyment  of  the  property,  reserving  rent  And,  lastly,  that 
the  plaintiff  having  stood  by  and  peormitted  her  husband  to  deal 
with  purchasers  of  the  property,  concealing  her  interest  in  it^ 
was  precluded  from  relief  in  equity.  Waits  v.  0re8vxllj{d) 
Savage  v.  Foster.{e) 


The  Vicb-Chanobllor  held,  that  the  gift  of  the 
♦property  by  the  will  was  a  gift  to  the  separate  use  of  [*195] 
the  wife,  with  a  restraint  from  alienation ;  and  the  defend- 
ants, Edney  and  Dunbar,  having  notice  of  the  under-lease  to 
Poole,  to  which  the  plaintiff  was  a  party,  must  be  treated  as 
having  notice  of  the  plaintiff's  interest ;  and  that  the  lease  must 
be  delivered  up,  and  the  rent  and  profits  received  after  the  in- 
stitution of  the  suit  accounted  for.  No  costs  to  the  hearing. 
Further  directions  and  subsequent  costs  reserved. 

(a)  1  Yem.  V.    See  4  Qare,  3,  n.  (f)  Q>)  2  Yem.  270. 

(c)  2  Kun  &  MjL  360.        (cQ  2  Eq.  da.  Ab.  616.  9  Yin.  Ab.  416,  pL  24^  a  a 
(e)  9  Mod.  36. 
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HUGHBS  i;.  GliSRK. 

184^:  23rd  Dea 

The  costs  of  exceptions  to  the  answer  of  a  defendant  to  a  bill  of  disooveiy,  which 
the  Master,  under  the  19th  Order  of  December,  1838,  has  certified  ought  to  be 
borne  by  the  defendant,  are  not  within  the  28th  Order  of  April,  1828,  or  the  124th 
Order  of  May  1845 ;  but  the  Court  will,  upon  application  {ex  paries)  order  such 
costs  to  be  taxed  and  deducted  from  the  costs  of  the  suit  payable  to  the  de- 
fondant 

ExcBPnoNS  to  a  bill  of  disoo very  were  allowed ;  and  the  Mas- 
ter, under  the  general  Order  XIX.  of  the  21st  of  December,  18S8, 
certified  that  the  costs  of  the  exceptions  should  be  borne  by  the 
defendant  A  sufficient  answer  was  afterwards  filed,  and  the 
defendant  obtained  an  order  to  tax  his  costs  of  the  suit  The 
plaintiff  carried  in  his  bill  of  costs  of  the  exceptions ;  but  the 
Taxing  Master  did  not  consider  that  he  had  Authority  to  tax  such 
bill  under  the  General  Order  CXXIV.  of- May,  1845,  or  any  other 
of  the  General  Orders  of  the  Court.  The  plaintiff  thereupon  pre- 
sented his  petition  for  an  order  to  tax  the  costs  of  the  exceptions, 
and  deduct  them  from  the  defendant's  costs  of  the  suit  The  de- 
fendant was  not  served  with  the  petition. 

Mr.  ShMeare,  for  the  petitioner,  submitted,  that,  although  (the 
suit  being  for  discovery  only,  in  which  there  was  no  decree,)  the 
case  was  not,  in  terms,  within  the  General  Order  XXVIIL  of 
April,  1828,  and  the  taxation  of  the  general  costs  of  the  cause 
was  not  made  under  that  Order,  yet  the  provision  con- 
[*196]  tained  in  the  *General  Order  XIX.  of  December,  1888, 
giving  the  Master  jurisdiction  as  to  the  costs  of  refer- 
encesfor  insufficiency,  was  applicable  as  well  to  suits  for  discovery 
as  to  suits  for  relief,  and  the  Court  would  make  a  special  order 
for  the  taxation  of  the  costs,  which  the  Master  had  certified  the 
defendant  ought  to  pay,  and  would  not  allow  that  certificate  to 
be  ineffectual. 


The  Vice-Chancellor  made  the  order. 
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MoBTDcsB  V.  Ireland. 

184^:  Kay  26th. 

The  soiriTor  of  two  execaton  and  trasteee  bequeathed  the  trust  property  to  A., 
opon  the  tmats  declared  by  the  original  testator,  expressing  by  the  same  instm* 
meat  his  wish  that  A.  would  eziecuto  the  trusts  with  fidelity.  No  direction  was 
given  by  the  will  of  the  origuud  testator  as  to  the  appointment  of  new  trustees. 
On  a  bill  by  the  oestuis  que  trust  for  that  purpose,  held  that  A.,  though  legally  in 
the  possession  of  the  trust  property,  was  not  a  trustoe  properly  constituted,  and 
tibat  the  oestuis  qoe  trust  weie  entitled  to  hATe  new  trtlstoes  appointed  by  ths 

COQll 

T.  B.  MoBTiKSBi  the  testator,  by  his  will,  dated  in  1885,  gave 
l^acies  of  £2000,  £2000,  £1600,  and  £2000  to  the  several 
pUuntifb  for  their  respective  lives,  and  ''  in  the  event  of  either  of 
them  dying  without  child  or  children/'  the  l^acy  of  the  deceased 
to  be  divided  amongst  the  survivors ;  and  the  testator  added,  ''  I 
give  to  Mr.  Griffiths,  solicitor  of  Cheltenham,  the  sum  of  £800, 
and  to  Mr.  Pruen,  his  partner,  £100,  and  I  constitute  and  appoint 
ihose  two  gentlemen  my  executors  and  trustees."  The  testator 
died  on  the  16th  of  July,  1886,  and  Mr.  Griffiths,  the  executor 
named  in  his  will,  died  on  the  17th  of  the  same  month  of  July. 
Mr.  Praen  the  other  executor,  proved  the  will  and  administered 
the  estate,  appropriating  certain  funds  and  securities  to  satisfy 
the  plaintiff's  legacies.  Mr.  Pruen  died  in  March,  1846,  having 
by  his  will  appointed  the  defendants,  Henry  Pruen  and  Bichard 
Ireland,  his  executors ;  and  having,  by  a  codicil  to  his 
will,  devised  and  ^bequeathed  to  Bichaxd  Ireland  all  the  [*197] 
real  and  personal  estates  which  were  then  vested  in  him 
(the  testator  Pruen)  as  trustee  or  as  surviving  trustee  for  any 
person  or  persons  whomsoever,  to  hold  to  him  (Ireland,)  his  heirs^ 
executors,  &c.  upon  the  trusts  affecting  the  same ;  adding :  ^'The 
long  experience  I  have  had  of  the  punctuality  of  the  said  Bichard 
Ireland  in  the  management  of  my  property  and  collection  of  my 
rents  and  those  of  my  fitther  before  me,  induce  me  to  place  this 
great  trust  in  his  hands,  in  the  full  hope  and  confidence  that  he 
will  administer  the  important  trusts  committed  to  him,  and  ap- 
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propriate  the  large  amount  of  money  and  property  hereby  in- 
trusted to  him,  with  strict  fidelity,  honor,  and  integrity,  so  that 

those  good  friends  who  have  long  placed  their  property  in  my 
hands,  may  have  no  more  reason  to  complain  of  him  than  they 
had  of  me,  *  *  My  last  request  to  you,  Kichard,  ia  to  perform 
this  trust  with  honest  punctuality  and  integrity.  I  know  you 
will  do  sOj  and  therefore  it  is  that  I  select  you,  having  no  impor- 
tant business  to  ^tend  to,  in  preference  to  my  friend,  Geoig© 
Edmund  Williams,  who  I  had  once  selected,  but  who,  I  think,  is 
too  overwhelmed  in  business  to  attend  to  it  as  I  could  wiaL** 
The  defendant,  Ireland,  accepted  the  truBt. 

The  bill  was  filed  in  September,  1846,  for  the  appointment  of 
new  trustees  of  the  legacies,  and  the  transfer  to  them  of  the  fiinds 
and  securities  upon  which  they  were  invested. 


Mr,  Wood  and  Mr,  £7,  i?,  M  Jackson^  for  the  plaintifGs,  sub- 
mitted that,  although  the  trust  funds  and  securities  had,  by 

operation  of  law,  become  vested  in  tHe  defendant  Ireland, 
[*198]     and  the  trust  property  being  the  ^property  of  the  (^stui 

que  trust,  Ireland  was  in  that  sense  a  trustee,  yet  he  was 
not  a  trustee  in  whom  T,  B.  Mortimer,  the  testator,  had  reposed 
any  confidence,  nor  a  trustee  appointed  under  any  competent 
authority,  and  that,  therefore,  the  pkintifife(in  the  absence  of  any 
express  power  to  appoint  new  trustees)  were  entitled  to  have 
trustees  appointed  by  the  Court,  Ireland  was  merely  the  party 
to  whom  both  the  law,  and  Mr,  Pruen,  the  last  survivor  of  the 
two  trustees,  had  given  the  custody  of  the  trust  property  until 
new  trustees  should  be  duly  constituted :  (boke  v.  Orawfard^{a) 
Cole  V*  Wadt.{fj)  The  will  contained  discretionary  powers  of 
investment  which  the  original  trnstees  had  no  antiority  to  dele^ 
gate. 

Mr.  RmiUy  and  Mr,  Eld&rtm  for  the  defendant,  Ireland,  and 
Mr.  Wwkem,  for  the  defendant,  Pruen,  contended  that  Ireland 
was  well  appointed  a  trustee  of  the  property ;  Tiiky  v.  WoMm-* 

(a)  13  Sini,  n.  (S)  16  Tw.  27,  iL 
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hobne  ]{a)  and  having  strictly  perfonned  his  duty  in  that  capacity, 
there  was  no  ground  for  removing  him  from  the  office. 


The  Yice-Chakcsllor  said,  that  the  plaintifGa  were  entitled 
to  have  new  trustees  appointed  under  the  decree  of  the  Court 
That  the  property  should  be  vested  in  a  representative  of  the 
survivor  of  the  trustees  was  a  consequence  which  the  testator 
must  be  supposed  to  have  contemplated ;  but  such  a  representa- 
tive oould  not  claim  to  hold  it  as  the  trustee  of  the  parties  bene- 
ficially interested  against  their  will.  It  was  not  a  case  in  which 
any  special  confidence  had  been  delegated.  He  would 
refer  it  to  the  Master  to  appoint  two  ^proper  persons  to  be  [*199] 
trustees  of  the  trust  moneys  and  premises,  the  defendant, 
Ireland,  to  be  at  liberty  to  propose  himself  as  one  of  such  trus- 
tees, but  that  to  be  without  prejudice  to  any  question  in  the 
cause. 


Affinned  hy  the  Lord  Chakoellob,  28th  Jnlj,  184t. 


Laycook  V.  Johnson. 

184*7 :  24tii  and  25th  May ;  6th  and  8th  June. 

B^  ^e  ftctor  of  W.,  of  W.  Jb  K.,  of  W.  K.  &  P.  of  W.  P.  k  C,  and  W.  k  B.,  aeeepV 
ed  billa  drawn  on  him  by  W.  k  P.,  they  (W.  k  P.)  agreeing  that  all  the  goods  in 
K's  handS)  consigned  to  him  by  W.  k  P.,  either  solely  or  jomtly,  should  be  secu- 
rity to  R.  for  the  amount  of  his  acceptances.  R.  sold  the  goods  in  his  own  name. 
W.  afterwards  became  bankrupt,  and  the  assignees  of  W.  gave  notice  to  the 
buyers  of  the  goods  not  to  pay  R.  the  mone3rs  due  in  respect  of  sack  flale.  Al 
the  debta  owing  fbr  the  goods  were  afterwards^  by  indenture^  to  which  B.  and  the 
assignees  of  W.  were  parties,  assigned  to  trustees,  upon  trust  to  apply  the  same 
as  B.  might  legally  do  if  the  assignment  had  not  been  made.  B.  afterwards  be- 
came bankrupt  The  trustees  having  received  the  proceeds  of  the  goods  filed 
their  bill  against  the  assigneefl  of  W.  and  R,  f(v  the  direction  of  the  Court  in  the 
ezBCQtion  of  the  trust  By  the  decree,  the  Master  was  directed  to  state  what 
bills  of  exchange  had  been  accepted  against  the  goods^  and  the  amount  and 


(a)  *r  Bear.  4^6. 
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perticulan  of  such  aoceptaDceciy  and  the  amount  unpaid,  and  ibrthat  pforpoae  he 
was  at  liberty  to  publish  advertiaements.  Under  such  advertisementa  sereral 
daima  were  made  before  the  Master,  by  K^  and  by  other  holders  of  the  bills  ao- 
oepted  by  E.  On  i\irther  directions,  J9e2t2, 
That  the  bill  holders  had  no  interest  in  the  proceeds  of  the  goods,  except  that  which 
night  arise  flt>m  the  result  of  the  contract  between  B.  and  W.  &  P. ;  that  i^  there 
had  been  no  bankruptcy,  the  bill  holders  oould  not  haye  susudned  a  suit  to  have 
the  proceeds  of  the  goods  applied  for  their  benefit;  that  the  happening  of  the 
bankruptcies  did  not  affect  the  equitable  rights  of  the  parties ;  that  the  doctrine  of 
the  case  of  Ex  parte  Waring  established  a  spedal  mode  for  the  payment  of  credi* 
tors  applicable  to  the  administration  of  the  estate  in  the  bankruptlcy,  hut  not  to 
the  administration  of  the  trust  in  equity ;  that  the  advertisement  made  under 
the  decree,  and  which  had  caused  the  bill  holders  to  appear  before  the  Master, 
gave  them  no  right  to  appear,^4ind  that  they  were  not  entitled  to  appear  on 
fiirther  directions ;  and  that  (the  general  acoount  as  between  the  estates  of  W. 
and  of  B.  being  waived  by  the  respective  assignees)  the  assignees  of  K,  wne 
entitled  to  recover  the  Uust  fhnd,  and  to  administer  it  in  that  baxkkruptcy. 

.  T.  RiDGWAY,  in  his  business  of  wood-fector  at  Huddersfielcl, 
sold  wools  consigned  to  him  bj  Henry  and  John  Wilkins,  and 
also  by  George  Pressey,  the  agent  of  Messrs.  Pollak,  of  Vienna. 

Henry  and  John  Wilkins  and  George  Pressey  (also  as 
[^00]    the  agent  of  Messrs.  Pollak,)  ^bought  wools  on  their 

joint  aocounty  and  consigned  them  to  Ridgway  for  sale. 
Henry  and  John  Wilkins,  Pressey,  and  a  Mr.  Cartwright,  the 
manager  of  the  North  Wilts  Banking  Company,  also  bought 
wools  on  their  own  joint  account,  which  latter  wools  were  con- 
signed to  Ridgway  by  Henry  and  John  Wilkins,  on  such  joint 
account  Henry  and  John  Wilkins,  and  a  Mr.  Briderman,  of 
Vienna^  Uso  purchased  wools  on  their  joint  account,  which  wools 
were  consigned  by  Briderman  to  his  agent,  Renter  who  consign- 
ed them  to  Ridgway  for  sale  on  the  joint  account  of  himself  and 
Henry  and  John  Wilkins. 

At  the  request  of  Henry  and  John  Wilkins,  and  George 
Pressey,  -Ridgway,  being  in  possession  of  the  wools,  or  the  pro- 
ceeds of  the  wools,  which  were  sold  in  his  own  name,  accepted 
&ree  bills  of  exchange  drawn  upon  him  by  Henry  and  John 
Wilkins,  and  Pressey.  One  of  these  bills  was  paid  at  maturity, 
and  the  two  others,  for  2,8621  2^.  id.  and  2,8121 175.  &i,  were 
deposited  with  the  North  Wilts  Banking  Company,  and  were 
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afterwards  renewed,  sach  renewed  bills  becoming  due  on  the 
28nd  of  June,  1841. 

In  February,  1841,  it  was  estimated  that  the  balance  of  the 
proceeds  or  value  of  the  wools  in  the  hands  of  Bidgway,  amoont- 
ed  to  about  80002L  or  9000il,  and  it  was  then  agreed  that  G^rge 
Pressej  should  draw,  and  Bidgway  should  accept^  a  bill  for 
9000iL ;  that  Henry  and  John  Wilkins  should  guarantee  to  the 
holder  of  the  bill  the  appropriation  by  Bidgway  of  the  stock  and 
debts  at  Huddersfidd,  for  the  payment  of  the  bill ;  and  that  the 
whole  of  the  stock  and  debts  existing  botii  on  the  joint  account 
of  Hemy  and  John  Wilkins  and  George  Pressey,  and  on  the  ao- 
coont  of  Henry  and  John  Wilkins  alone,  should  be 
security  to  Bidgway  for  the  amount  of  *his  acceptances.  [^01] 
A  bill  for  90002.  was  drawn  and  accepted  accordingly, 
payable  six  months  after  date. 

By  a  subsequent  arrangement  between  the  same  three  parties^ 
a  bill  for  4671 10s.,  dated  the  2nd  of  March,  1841,  was  drawn 
by  Henry  and  John  Wilkins,  and  accepted  by  Bidgway,  and  it 
was  agreed  that  Henry  and  John  Wilkins  should  provide  for 
this  bill  at  maturity,  and  if  they  should  fidl  to  do  so,  that  it 
should  go  in  part  satis&ction  by  Bidgway  of  the  900021  bill.  The 
bill  for  4572. 10s.  was  not  paid. 

In  April,  1841,  another  bill,  for  9732.  17s.  was  drawn  by 
Henry  and  John  Wilkins^  and  accepted  by  Bidgway.  The 
Union  Bank  of  London,  upon  the  representation  of  Henry  and 
John  Wilkins^  and  Bidgway,  that  the  wools,  and  the  proceeds  of 
the  wools,  payable  to  Bidgway,  were  sufficient  to  provide  for  the 
bill,  made  advances  to  Henry  and  John  Wilkins  upon  it^  and 
thereby  became  the  holders  of  this  bill. 

In  May,  1841,  Henry  and  John  Wilkins  became  bankrupt 
All  the  above  mentioned  bills  were  then  outstandings  and  unpaid. 
The  assignees  of  Henry  and  John  Wilkins  claimed  to  receive  the 
moneys  payable  to  Bidgway  in  respect  of  wools  which  he  had 
sold  on  tiie  account  of  the  bankrupts ;  and  gave  notice  to  the 
purchasers  not  to  pay  to  Bidgway  the  amount  due  in  req)ect  of 
such  wools.  Soon  after  this,  Bidgway  and  the  assignees  of  Henry 
and  John  Wilkins  entered  into  an  arrangement  for  the  collection 
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by  trostees  of  the  outBtanding  debts  owing  on  account  of  the 
wools,  and,  in  pursuance  of  that  arrangement,  an  indenture,  dated 
the  11th  of  June,  1841,  was  executed  by  Ridgway  of  the  first 
part,  the  assignees  of  Henry  and  John  Wilkins  of  the 
second  part,  and  Laycock  and  another  (the  plaintifl^)  as 
[♦202]  *trustee8,  of  the  third  part>  whereby  the  debts  specified 
in  a  schedule  thereto  were  assigned  to  the  plaintiflSs,  the 
trustees,  upon  trust  that  they  should  apply  the  money  to  be  re- 
ceived from  the  debts,  in  the  first  place^  towards  paying  the  ex- 
pense of  the  trust-deed  and  any  other  expenses  incurred  in  the 
execution  of  the  trust,  and,  in  the  next  place,  to  apply  the  money 
in  the  same  manner  as  Bidgway  would  be  entitled  by  law  to 
apply  the  same  in  case  that  assignment  had  not  been  executed. 

Bidgway  afterwards  became  bankrupt 

At  this  time,  and  subsequently  in  the  course  of  the  suit,  four 
claims  were  made  by  the  several  bill  holders  upon  the  proceeds 
of  the  wools  assigned  to  the  trustee :  1.  The  North  Wilts  Bank^ 
ing  Company  claimed  in  respect  of  the  two  bills  for  2,8622.  2$. 
4fiL  and  2,8122.  17^.  Sd.,  after  certain  deductions,  the  sum  of 
4,6822. 9s.  4c2,,  and  interest  thereon.  2  Messrs.  Pollak,  who  had 
ceased  to  employ  Pressey  as  their  agent,  and  had  received  from 
him  the  bill  for  90002L  towards  satis&ction  of  a  balance  of  12,000£ 
alleged  to  be  due  from  him  to  them,  claimed  6,2792, 16s.  IdL,  as 
due  to  them  from  Bidgway,  subject  to  the  question  whether  that 
amount  ought  to  be  reduced,  by  reason  of  the  two  bills  after- 
wards accepted  by  Bidgway,  and  dated,  one  in  March,  and  the 
other  in  April,  1841.  8.  The  bill  for  4672. 10^.,  dated  in  March, 
1841,  which  had  come  to  the  hatds  of  R  Sanderson  &  Go.  4. 
The  bankers  of  Henry  and  John  Wilkins  (the  Union  Bank  of 
London)  claimed,  in  respect  of  the  bill  for  9782. 17^.,  the  sum  of 
882^  28.  1«2L,  being  the  amount  owing  to  them  fix>m  the  said 
bankrupts,  aft^r  deducting  the  balance  of  their  banking  account 

All    the   bilk    had   been   drawn   and  accepted   generally 

against  the  wools  in  the  hands  of  Bidgway,  on  account 

[*208]    *of  Henry  and  John  Wilkins  and  Pressey,  whether  on 

their  joint  or  on  their  separate  accounts.    The  9000iL 

bill  was  indorsed  generally  by  Pressey  when  he  delivered  it  to 
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Messrs.  Pollak,  but  afterwards,  when  at  maturit j,  it  was  indors- 
ed to  Messrs.  Pollak,  or  order. 

The  plaintiflH,  after  having  received  moneys  on  aooount  of  the 
wool  to  the  amount  of  6,899{L  48.  8dL,  filed  their  bill  against  the 
assignees  of  Henry  and  John  Wilkins,  and  the  assignees  of  Bidg- 
way,  for  the  direction  of  the  Court  in  the  execution  of  the  trust 
The  decree  was  taken  by  consent^  under  which  the  plaintifiEs  paid 
into  Court  the  said  principal  sum  and  interest,  and  it  was  referred 
to  the  Master  to  take  an  account  of  the  moneys  come  to  their 
hands,  and  of  the  monejrs  outstanding  in  respect  of  the  wools, 
and  whether  such  outstanding  debts  were  or  were  not  reco- 
verable ;  and  the  Master  was  also  directed  to  inquire  whether 
any  and  what  bills  of  exchange  were  accepted  by  Ridgwayi 
and  at  whose  request,  and  for  what  account  and  for  what 
porpose,  and  whether  the  same  were  drawn  and  accepted  against 
the  wools  in  the  pleadings  mentioned  generally,  or  against 
any  particular  part  or  parts  thereof  and  if  so,  against  which 
of  such  wools,  and  how  much  had  been  paid,  and  by  whom, 
and  out  of  what  funds  on  account  thereof  and  what  amount 
then  remained  unpaid,  and  when  the  same  bills  respectively 
were  accepted^  and  what  person  or  persons  were  or  was  then  the 
holders  or  holder  of  such  unpaid  acceptances.  And'  it  was  ordered 
that  the  Master  should  inquire  whether  any  and  what  money 
was  due  to  T.  Bidgway  at  the  time  of  his  bankruptcy  fiom  the 
said  Henry  and  John  Wilkins,  or  their  estate,  in  respect  of  his 
general  account  as  the  factor  of  Henry  and  JohnWilkins.  And 
for  the  purpose  of  making  such  inquires,  it  was  ordered  that  the 
Master  should  be  at  liberty,  if  he  should  think  fit,  to 
cause  advertisements  *to  be  published  in  &c.,  for  the  per-  [*204] 
sons  claiming  to  be  holders  of  such  bills  of  exchange  as 
he  should  find  to  have  been  accepted  by  Bidgway  as  aforesaid, 
to  come  in  and  make  out  their  claims  before  him,  and  he  was  to 
fix  a  peremptory  day  for  that  purpose. 

Advertisements  were  issued  in  pursuance  of  the  decree,  under 
which  the  four  descriptions  of  bill  holders  above  specified  came 
in  before  the  Master  andmade  their  respective  claims  The  Mas- 
ter, by  his  report^  after  finding  the  amount  of  the  moneys  xeceiv- 
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ed,  and  of  the  xnoneys  outstanding  and  irreooverablei  and  alao 
the  other  fiu^ts  of  the  case,  to  the  effect  aboye  stated,  found  that 
the  sum  of  9,2082L  Us.  Id  was  claimed  by  the  assignees  of  Bidg- 
way,  as  due  to  them  from  the  estate  of  the  said  Henry  and  John 
WiUdns,  but  that  such  daim  was  disputed,  and  that  a  balance 
was  claimed  by  the  assignees  of  Heniy  and  John  Wilkins,  as 
being  in  &ct  due  to  them  from  the  estate  of  Bidgway ;  and  the 
accounts  between  the  parties  extending  over  a  long  period  of 
time,  and  being  of  a  complicated  character,  it  was  submitted 
to  the  Master  on  the  part  of  the  assignees  of  Bidgway,  tha%  in- 
asmuch as  such  accounts  for  the  most  part  did  not  affect  the  frmd 
to  be  adminstered  in  this  suit,  it  was  unnecessary  to  incur  the 
ozpense  and  delay  of  investigating  them,  and  the  several  other 
parties  interested  having  consented  thereto,  the  Master  had  for- 
borne to  make  the  inquiry,  by  the  decree  directed,  as  to  the 
lunount  (if  any)  due  to  Bidgway  at  the  time  of  his  bankruptcy 
from  Henry  and  John  Wilkins,  or  their  estate,  in  respect  of  his 
general  account  in  trust  for  Henry  and  John  WiUdns.  The 
report  was  confirmed. 

At  the  hearing  for  further  directions, 

Mr.  BomiUy  and  Mr.  Ooldamidf  for  the  plaintifla 

[^05]  *Mr.  Wood  and  Mr.  (hie,  for  the  assignees  of  Bidgway, 
argued  that  the  trust-fund  could  only  be  adminstered 
by  the  trustees^  or  by  the  Court  in  the  place  of  the  trustees,  ac- 
cording to  or  in  pursuance  of  the  contract  between  the  parties 
previous  to  the  bankruptcy  of  either  of  them,  and  previous  to 
the  creation  of  the  trust  The  deed  was  not  intended  to  do  more 
than  provide  for  the  collection  of  the  moneys  outstanding,  and 
thereby  prevent  the  loss  which  might  be  occasioned  by  the  con- 
flicting daim  of  the  assignees  of  Wilkins,  and  their  notices  to 
the  buyers ;  but  the  fund  once  collected,  it  was  dear  upon  the 
transaction  that  Bidgway  was  entitled  to  apply  it  in  exoneration 
of  his  liability  upon  the  bills.  It  was  only  upon  the  security  of 
-the  wpols  that  he  had  accepted  the  bilk,  and  the  proceeds  of 
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the  wools  must  be  applied  in  payment  of  sucl^  bills.  They  must 
have  been  so  applied  if  Eidgway  had  continued  solvent,  and 
the  assignees  now  stood  in  his  place,  and  had  the  same  rights. 

Mr.  Walford,  for  the  assignees  of  Henry  and  John  Wilkins. 
" — In  the  transactions  out  of  which  the  present  question  arises, 
the  Wilkins'  were  the  principals,  and  Bidgway  was  thd  agent 
The  property — ^that  is,  the  wools — ^belonged  to  the  Wilkins'  and 
vbeir  co-adventurers.  It  cannot  be  pretended  that  Ridgway  had 
any  other  right  than  the  right  of  being  paid  or  indemnified  in  re- 
spect of  the  liabilities  which  he  incurred.  Now  the  assignees  of 
Wilkins  aver  that  if  the  accounts  between  them  and  the  estate  of 
JEUdgway  were  taken,  Bidgway  would  be  found  the  debtor.  If 
the  balance  had  been  the  other  way,  it  might  have  been  said,  as 
a  mortgagee  or  the  claimant  of  an  unsatisfied  lien,  Bidgway  was 
entitled  to  receive  the  proceeds  of  the  wools,  and,  after  satisfy- 
ing  his  own  demand  as  factor,  to  pay  the  surplus  over  to  his 
principal.  But  in  order  to  establish  this  right,  it  was  in- 
cumbent on  the  parties  representing  ^Bidgway  to  show  [*206] 
at  least  that  something  was  due  to  him.  This  they 
have  not  thought  proper  to  do.  Upon  their  suggestion  (to  which, 
of  course,  the  assignees  of  the  Wilkins'  did  not  object,)  the  gen- 
eral account  between  the  two  estates  was  waived.  In  such  cir- 
cumstances, no  debt  against  the  Wilkins'  being  established,  the 
natural  order  of  distribution  must  prevail;  the  proceeds  of  the 
wools  must  be  paid  over  to  the  parties  representing  the  owners 
of  the  wools.  If,  from  any  cause,  the  assignees  of  Bidgway 
should  still  think  proper  to  claim  a  settiement  of  the  account,  and 
should  establish  a  balance  in  their  favor,  they  will  not  be  pre- 
cluded from  their  right  of  set-oflF  in  the  bankruptcy.  As  the  esse 
at  present  stands,  no  such  balance  has  been  shown,  and  none 
ought  to  be  assumed. 

Both  classes  of  defendants  objected  to  the  right  of  the  bill  holders, 
not  parties  to  the  cause,  to  be  heard  by  their  coimsel  on  the  fur- 
ther directions. 
I  Vol.  Vr.  23 
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Mr.  Swanston  and  Mr.  BoU  claimed  to  be  heard  on  behalf  of 
Messrs.  PoUak,  the  indorsees  and  holders  of  the  bill  for  £9000. 

The  Messrs.  Pollak  are  the  holders  of  the  bill  drawn  by  Pressey 
their  ag6nt  and  debtor,  and  accepted  by  Ridgway,  on  the  security 
of  the  wools  which  had  been  consigned  to  him.  They  are  enti- 
tled to  receive  the  money  produced  by  the  wools,  after  satisfying 
the  claims  of  the  estate  of  Ridgway  in  respect  of  his  actual  pay- 
ments. This  right  arises,  as  expressed  by  Lord  Eldon  in  Ex 
parte  Waring,{a)  not  as  having  a  demand  upon  these  funds  in  re- 
spect of  the  acceptance  they  hold,  but  because  the  estate 
[*207]  of  Ridgway  must  be  cleared  of  the  demand  *by  his  ac- 
ceptance, and  the  surplus,  after  answering  that  demand, 
must  be  made  good  to  the  Wilkins'.  It  is  a  right  which  arises, 
indirectly,  out  of  the  equities  of  the  respective  bankrupts.  A 
right  arising  from  the  equity  of  another  party  is  frequently  en- 
forced in  this  Court.  The  separate  creditor  of  one  partner  re- 
covers his  debts  out  of  the  partnership  property  by  working  out 
the  equities  of  the  partners,  as  between  themselves,  to  have  their 
respective  rights  or  shares  ascertained,  and  not  by  any  demand 
which  the  separate  creditor  has  upon  the  joint  property.  All  the 
fistcts  upon  which  the  respective  rights  of  the  bankrupts  and  the 
bill  holders  arise,  are  now  before  the  Court,  and  there  is  no  diffi- 
culty in  the  way  of  disposing  of  the  trust-funds  according  to  the 
priorities  of  the  claimants.  They  cited  also  Hx  parte  Perfect^(p) 
and  Ex  parte  Hbbhouse.{c) 

On  the  question  of  form, — whether  the  bill  holders,  supposing 
them  to  be  right  in  the  equity  which  they  claimed,  could  be 
heard  on  further  directions  without  having  presented  any  peti- 
tion,— it  was  contended  that  a  petition  was  unnecessary  where 
the  intervening  party  did  not  seek  to  vary  or  displace  any  part 
of  the  Master's  report ;  Young  v.  Everest  ;{d)  that  where  hie  right 
resulted  from  the  fects  which  the  Master  had  found,  the  party, 
whether  he  was  or  was  not  a  party  to  the  cause,  might  appear 
and  ask  the  Court  for  that  decree,  which  was  the  necessary  oon- 

(a)  19  Ves.  349.  (b)  Mont  26.  (e)  2  Deac.  291. 

(d)  1  Buss,  t  Ujl  426. 
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dosion  upon  the  fBcta  which  were  established  by  the  report^  with- 
out petition  or  exceptions. 

Mr,  Anderson^  for  the  Union  Bank  of  London,  and  for  the 
North  Wilts  Banking  Company,  and  Mr.  FoUett^  for  E.        * 
Sanderson  &  Co.,  all  of  whom  were  holders  *of  bills  as     [*208] 
above  stated,  supported  in  like  manner  their  claim  to 
intervene  and  have  their  respective  priorities  determined  in  the 
canse. 


The  Yice-Chakcellor  : — after  stating  the  facts  of  the  case, 
the  subject  and  frame  of  the  suit,  the  decree,  and  the  report  of 
the  Master : — 

On  behalf  of  the  bill  holders  counsel  have  appeared  upon  the 
further  directions,  and  claimed  to  be  heard  in  support  of  the  right 
which  they  assert  to  have  the  proceeds  of  the  wool  applied  in 
payment  of  the  bills  in  their  hands.  The  right  of  the  bill  holders 
so  to  appear  was  controverted  by  the  parties  in  the  cause,  as  was 
also  the  interest  they  claimed  in  the  proceeds  of  the  wool.  My 
opinion  is,  that  the  bill  holders  have  not  a  right  to  be  heard  in 
this  cause  upon  further  directions. 

The  interests  of  the  parties  under  the  assignment  of  the  11th 
of  June,  1841,  cannot  be  affected  by  the  form  of  this  suit ;  those 
interests  must  be  dealt  with  precisely  in  the  same  way  as  they 
would  have  been  dealt  with  if  one  set  of  defendants  had  been 
plaintiff  and  the  other  set,  with  the  trustees,  had  been  defend- 
ants. Now,  in  the  first  place,  suppose  th^e  had  been  no  bank- 
ruptcy, and  that  Messrs.  WUkins  had  been  plaintiffs,  and  Eidg- 
way,  with  the  trustees,  had  been  defendants,  seeking  a  determi- 
nation as  to  their  rights  under  the  deed  of  assignment : — in  Ifcat 
case  no  bill  holder  would  have  been  a  necessary  or  proper  party 
to  the  suit.  I  mean  to  say  that  the  effect  of  that  deed,  however 
it  might  give  to  Messrs.  Wilkins  or  to  Eidgway  a  right  to  say 
tb(^  proceeds  should  be  applied  for  the  benefit  of  the  bill  holders, 
was  not  to  create  an  interest  in  the  bill  holders  which 
they  could  enforce  by  suit.  They  *could  not  have  inter-  [*209] 
vened  and  filed  a  bill  upon  the  footing  of  the  deed  to 
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have  tbe  proceeds  applied  for  their  benefit  It  was  not  argued 
at  the  bar  that  the  bill  holders  could  have  so  intervened.  I  no- 
tice this  as  a  stepping-stone  to  the  further  observations  which  I 
have  to  make.  It  was  admitted  by  counsel  at  the  bar,  that,  ex- 
cept as  a  consequence  of  the  bankruptcy,  the  bill  holders  could 
not  appear.  There  appears  to  have  been  some  communication 
made  to  the  Union  Bank  of  London  respecting  the  application 
of  the  proceeds  of  the  wool,  but  that  communication  was  not 
relied  upon  at  the  bar,  nor  in  the  finding  of  the  Master  as  affect- 
ing the  result  in  this  case. 

Assuming  that  the  bill  holders  could  not  have  intervened  if 
there  had  been  no  bankruptcy,  the  next  point  is,  whether,  taking 
the  bankruptcy  as  a  &ct  in  the  case,  and  supposing  the  assignees 
of  Messrs  Wilkins  to  have  been  plaintiffs,  and  the  assignees  of 
Eidgway,  together  with  the  trustees,  defendants  (omitting  for  the 
present  the  doctrine  established  by  the  case  of  Ex  parte  Waring 
and  the  other  cases  cited  at  the  bar,)  the  case  would  be,  in  this 
respect,  the  same  as  the  case  which  I  first  supposed.  Tbe  assig- 
nees in  each  case  standing  in  the  place  of  the  bankrupts,  and 
representing  all  the  creditors,  the  fund  would  be  attributed  by 
the  Coiirt  to  the  estate  entitled  to  it ;  and  the  fund  having  been 
given  to  the  proper  bankrupt's  estate,  would  be  distributed  by 
the  assignees  in  that  bankruptcy. 

The  third  question  is,  whether  the  doctrine  established  by  JSc 
parte  Waring,  and  the  other  cases,  affects  the  alleged  rights  of 
these  bill  holders.  That  doctrine  appears  to  me  to  make  no 
difference  for  the  purposes  of  the  present  suit  The  creditora 
must  be  paid  in  the  bankruptcy ;  and  the  rule  laid  down 
[*210]     in  Ex  parte  Waring  is  *only  a  special  mode  of  payment 

•  in  the  bankruptcy.  In  the  case  of  Thompson  v.  Derham{a) 
1  had  occasion  much  to  consider  (and  the  Lord  Chancellor  after- 
wards approved  of  that  decision)  what  the  consequences  would  be 
if  the  Court  should  take  upon  itself  to  administer  in  equity  the  law 
which  applies  to  the  case  of  bankruptcy  alone ;  and  it  appears  to 
me  now,  as  it  did  in  that  case,  that  any  attempt  to  administer  in 

(a)  1  Hare,  36a 
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eqaity  the  bankrupt's  estate,  would  involve  much  substantial  in- 
convenience to  which  parties  ought  not  to  be  subjected.  In 
truth,  to  apply  the  rule  expressed  in  M^^  parte  Waring,  is  merely 
to  adopt  a  special  mode  of  paying  the  creditors  whose  case  falls 
within  that  rule. 

Now  the  fourth  and  last  question  on  this  part  of  the  subject 
is, — ^Does  the  form  of  the  decrcee  in  this  case  render  it  necessary 
that  I  should  depart  from  the  rule  which  otherwise  I  ought  to 
follow  ?  It  appears  to  me  that  the  only  point  which  can  arise 
upon  the  decree,  is  upon  that  part  of  it  which  directs  the  publi- 
cation of  advertisements.  All  the  inquiries  and  direction  in  the 
decree,  except  those  connected  with  the  advertisements,  would 
be  strictly  necessary  for  the  purpose  of  adjusting  the  rights  of 
the  asignees  as  between  each  other.  If  thef  direction  to  advertise 
were  not  necessary  for  that  purpose,  it  certainly  is  not  so  foreign 
to  it  as  to  justify  the  conclusion  on  my  part  that  the  direction 
was  intended  to  confer  upon  the  bill  holders,  who  are  not  parties 
in  the  cause,  an  interest  in  the  suit  which  they  otherwise  would 
not  have  had. 

Excluding,  then,  the  bill  holders,  the  question  is  between  the 
assignees  of  the  two  estates  of  the  bankrupts ;  and  if  the 
transactions  between  Messrs.  Wilkins  and  *Bidgway  had  [*211] 
been  confined  to  the  particular  wool  represented  by  the 
money  in  court,  and  the  particular  bills  mentioned  in  the  report, 
the  decree  would  necessarily  be  to  give  the  proceeds  to  the  as- 
signees of  Ridgway  to  be  by  them  administered  in  the  bankruptcy. 
I  say  this  because  the  amount  to  be  paid  on  the  bill  exceeds  the 
amount  of  the  wool  in  their  hands.  But  it  was  said  by  Mr.  WaJ- 
ford,  for  the  assignees  of  Wilkins,  that  there  were  other  transac- 
tions between  the  bankrupts,  and  that  until  the  state  of  the 
general  account  between  the  estate  of  Messrs.  Wilkins  and  that 
of  Ridgway  at  the  date  of  the  bankruptcies  was  ascertained,  the 
proper  decree  to  be  made  in  this  cause  as  between  the  estates  of 
the  two  bwikrupts  would  not  be  known.  I  have  referred  to  the 
answeife  of  the  defendants  for  the  purpose  of  seeing  what  cases 
they  make  in  this  respect.  By  the  answers  it  appears  that,  on 
behalf  of  the  estate  of  Ridgway,  a  balance  is  claimed  to  be  due 
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irom  tlie  estate  of  the  Wilkins\  and,  upon  the  general  law  of 
&ctors,  a  right  is  clauned  to  apply  any  proceeds  in  the  hands  of 
Bidgway  for  the  payment  of  any  balance  that  might  be  due  from 
Messrs.  Wilkins  to  him.  No  claim  is  made  of  any  balance  being 
due  to  them  in  the  answers  of  the  assignees  of  Messrs.  Wilkins. 
The  order  made  at  the  hearing  of  the  cause  was  according  to  the 
rights  claimed  by  the  parties ;  and  the  decree  directed  an  account 
to  be  taken  of  what  was  due  to  Bidgway  fipom  the  Wilkins',  but 
contained  no  counter-direction  to  take  an  account  of  what  (if  any- 
thing) was  due  to  the  Wilkins'  from  Bidgway.  In  the  Master's 
office,  however,  it  appears  that  a  balance  was  claimed  by  both 
parties,  but  then  both  parties  agreed  that  for  the  purpose  of  ad- 
justing their  rights  in  respect  of  the  wools  in  question,  it  was  not 
necessary  to  take  an  account  of  any  transactions  except  those 
directly  connected  with  the  wools  and  the  bills  drawn 
[*212]  against  them,  and  accordingly  the  Master,  by  ^consent 
of  both  parties,  abstained  from  taking  the  general  ac- 
count as  between  the  two  estates.  I  am  satisfied  that  no  injustice 
is  done  by  taking  that  course,  and  I  shall  act  upon  it  by  treating 
the  state  of  the  account  as  immaterial. 

The  only  question  that  remains  is,  whether  there  may  not  be 
claims  upon  the  wool  or  the  proceeds  of  the  wool  by  persons 
who  are  not  parties  to  the  record.  It  has  not,  however,  been 
suggested  to  me  as  a  &u3t  that  there  are  any  such  claims,  and  the 
trustees  have  not  raised  any  difficulty  on  that  ground,  except 
that  which  arises  from  the  claims  of  the  bill  holders,  and  which 
I  have  already  disposed  of,  so  far  as  relates  to  this  cause. 

It  appears  to  me  that  the  proper  decree  to  be  made,  is  a  de 
cree  for  payment  to  the  assignees  of  Bidgway  of  the  balance  in 
court,  subject,  of  course,  to  the  question  of  costs,  and  without 
prejudice  to  the  claim  of  any  persons  who  are  not  parties  to  the 
record  The  costs  of  the  plaintiffs  must  come  out  of  the  fund. 
I  wish  to  hear  counsel  upon  the  question  of  costs,  as  between 
the  assignees  of  the  two  bankrupts'  estates  and  the  costs  of  the 
bill  holders. 


The  several  counsel  for  the  bill  holders  and  for  the  assignees 
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of  Messrs.  Wilkins,  claimed  their  costs,  on  the  ground, — ^the 
former  that  they  had  been  invited  to  appear  by  the  advertise- 
ments, and  the  latter  that  they  had  been  made  parties  for  the 
purpose  of  properly  administering  the  trusts  under  the  direction 
of  the  Court,,  and  that  their  presence  was  necessary  for  that 
purpose. 

The  Vice-Chakcellob  said,  that,  as  parties  to  the  deed,  the 
as^gnees  of  Messrs.  Wilkins  were  necessary  parties  to 
*the  suit,  but  having  unsuccessfully  made  a  claim  to  the  [*213] 
proceeds  of  the  wool,  they  were  not  entitled  to  their 
costs.  He  had  already  decided  that  the  bill  holders  had  no  right 
to  be  heard  or  to  have  the  fund  paid  over  to  them,  and  he  could 
not  give  them  their  costs. 

No  order  as  to  costs,  except  as  to  the  costs 
of  the  plaintiff. 


SOUTHCOMB  V.    THE  BiSHOP  OF  EXETER. 

lUI:  24th,  2'7th,  28th  and  29th  April;  21st  June;  6th  July;  6th  August 
A  contract  for  the  sale  of  the  vendor's  interest  in  a  manor  under  a  lease  for  lives^ 
was  made  on  the  16th  of  October,  1840.  Objections  were  taken  to  the  title,  and 
a  correspondenoe  between  the  solidtors  of  the  vendors  and  purchaser  took  place, 
and  continued  until  the  20th  of  Aug^t,  1841,  when  the  purchaser  gave  notice 
to  the  vendors  that,  the  title  being  defective,  he  rescinded  the  contract.  The 
correspondence*with  reference  to  the  title  still  proceeded  (the  purchaser's  solicitor 
claiming  his  right  to  insist  upon  the  notice,  but  giving  the  vendors  two  months 
more  to  complete  the  title)  until  the  I'fth  of  January,  1842,  when  the  purchaser 
intimated  that  he  should  fall  back  to  his  position  under  the  rescinded  contract 
The  bill  was  filed  on  the  30th  of  Allgust,  1843  i-^ffdd,  that  the  interval  between 
the  20th  of  August,  1841,  and  the  I7th  of  January,  1842,  ought  not  to  be  re- 
garded in  the  question  of  laches,  but  that  the  delay,  after  the  lYth  of  January, 
1842,  before  the  bill  was  filed,  precluded  the  vendors  firom  sustaining  their  suit 
for  specific  performance.  [1] 
The  &ct  that  the  purchaser  allowed  the  deposit  to  remain  in  the  possession  of  the 
vendor  from  the  time  he  (the  purchaser)  declared  the  ^contract  to  be  rescinded 

[1]  See  Monro  y.  Hayhr^  8  Hare,  61. 
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until  shortly  before  the  bill  was  filed,  when  he  brought  bis  action  to  reoover  it 
did  not  affect  the  question  of  laches. 

The  possession  of  part  of  the  property  cem prised  in  the  contract,  taken  under  a 
mutual  arrangement,  and  in  ignorance  of  the  objection  to  the  title  which  was 
afterwards  discovered  and  relied  on,  did  not  affect  the  question  of  laches. 

The  tendency  of  the  Court,  in  modem  cases,  has  been  to  restrict  the  exercise  of  its 
jurisdiction  in  enforcing  specific  performance  of  contracts  to  those  cases  in  which 
the  plainaiff  has  been  prompt  in  seeking  his  equitable  remedy. 

The  purchaser  being  in  possession  of  part  of  the  property  under  the  arrangement, 
and  being  advised  to  rescind  the  oontraot  and  assert  his  paramount  title  to  the 
property,  was  not  bound  to  give  up  the  possession  before  he  oould  assert  sodi 
paramount  title  by  making  a  formal  entry  on  the  property. 

When  the  vendor's  bill  for  specific  performance  is  dismissed  on  the  ground  of  his 
laches  in  instituting  the  suit,  and  without  any  decision  on  the  question  of  title, 
the  Court  will  not  order  the  deposit  to  be  returned  to  the  purchaser,  but  will  leave 
both  parties  to  their  legal  remedies. 

A  BILL  brought  by  the  vendors  for  the  specific  performance 
cf  a  contract  for  the  purchase  of  their  interest  in  a  lease  for  three 
lives  of  the  manor  of  Bishop's  Njmpton,  in  the  county  of 
[*212]  Devon.  The  manor  was  *held  of  the  See  of  Exeter, 
and  the  plaintiff  claimed  to  be  the  owners  of  the 
ixianor,  under  a  lease  granted  by  a  former  bishop,  in  March, 
1823,  upon  the  surrender  of  a  then  subsisting  lease  for  lives 
granted  in  1790.  Prior  to  the  contract  which  was  the  subject 
of  the  suit,  a  question  had  been  raised  as  to  the  validity  of  the 
lease  of  March,  1823,  on  the  ground  of  a  doubt  whetiier  the 
lease  of  1790  had  been  duly  surrendered.  The  contract  which 
the  suit  was  brought  to  enforce  was  dated  the  16th  of  October, 
1840,  and  thereby  the  plaintiffs  agreed  to  sell,  and  the  defendant 
agreed  to  buy,  all  the  estate  and  interest  of  the  plaintiffs  in  the 
manor  under  the  lease  of  March,  1823,  (excepting  some  copy- 
hold estates  holden  of  the  manor)  at  the  price  of  8000Z., — ^paying 
a  deposit  of  20  per  cent,  immediately,  and  the  balance  on  the 
29th  of  September,  1841,  at  which  time  the  contract  was  to  be 
completed,  and  the  purchaser  to  have  possession,  and  (if  from  any 
cause  the  completion  of  the  purchase  should  be  delayed)  to  pay 
interest  at  5  per  cent.  The  vendors  were  forthwith  to  prepare 
and  deliver  to  the  purchaser  an  abstract,  and  the  same  to  be  re< 
turned  to  the  vendors  within  twenty-one  days  after  delivery,  with 
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the  opinion  of  the  purchaser's  counsel  or  solicitor  thereon ;  and 
the  agre^nent  proyided  that  the  vendors  should  deduce  a  good 
title  to  the  premises,  save  that  the  bishop,  the  purchaser,  should 
not  (if  the  purchase  should  be  completed  in  his  lifetime)  object 
to  the  .validity  of  the  lease  of  March,  1823,  on  the  ground  of  any 
defect  or  omission  in  the  surrender  of  any  former  lease;  but  if 
the  purchase  should  not  be  completed  in  his  lifetime,  the  lepre^ 
sentatives  of  the  bishop  to  be  entitled  to  require  proof  of  the 
validity  of  the  lease  of  March,  1823 ;  and  in  that  case  the  vendors 
to  be  at  hberty  to  rescind  the  contract,  returning  the  deposit  with- 
out interest  or  expenses. 

♦The  deposit  of  1600t  was  paid  upon  the  execution  of  [*215] 
the  contract.  The  abstract  was  delivered  on  the  SOth 
of  October,  1840,  and  the  bishop's  solicitor,  on  the  4th  of  No- 
vember, asked  for  an  earlier  title  to  the  lease  than  the  abstract 
showed.  Some  intermediate  correspondence  passed,  and  on  the 
2nd  of  December  the  vendors'  solicitor  delivered  a  further  abstract 
Observations  on  the  abstract  were  answered  by  the  latter  solici- 
tors on  the  SOth  of  December,  and  the  correspondence  continued 
until  the  27th  of  February,  1841,  when  the  solicitor  of  the  pur- 
chaser first  noticed  the  objection  that  the  conveyance  of  five- 
eighths  of  the  interest  in  the  lease  of  March,  1823,  to  Lewis 
Southopmb,  one  of  the  plaintiffe,  purported  to  be  eflfected  by 
the  exercise  of  a  power  of  appointment  given  to  a  married 
woman,  since  deceased,  but  which  power  did  not  appear  to  be 
well  executed.  The  solicitors  on  both  sides  were  under  the  im- 
pression that  the  difficulty  with  respect  to  the  execution  of  the 
power  might  be  removed  by  a  second  attestation,  but  on  the  7th 
of  May,  1841,  the  purchaser's  solicitor  informed  the  vendor's 
solicitor  that  he  had  been  advised  the  defect  could  not  be  so 
cured ;  and  on  the  29th  of  May  he  explicitly  objected  to  the  title 
on  that  ground, — ^insisted  on  &e  conditions  of  the  contract,  and 
offered  to  deal  with  the  possession  and  management  of  a  part 
of  the  manor,  called  Crosse  Farm — which  had  been  taken  by 
the  purchaser  by  arrangement  and  in  ignorance  of  the  objection 
— in  any  manner  which  might  be  proper,  until  it  could  be  ascer- 
tained whether  the  vendors  could  or  could  not  perfect  the  title. 
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On  the  2l8t  of  July,  1841,  the  vendors'  solicitor  sent  a  Airther 
abstract,  according  to  which  he  said  it  would  be  fonnd  that  the 
donee  of  the  power  took,  by  an  independent  title,  the  estate  which 
she  purported  to  convey  the  appointment,  and  that  her  convey- 

ance  was  therefore  valid,  whether  it  was  or  was,  not  a 
[*216]    good  execution  *of  the  power.    On  the  20th  of  August^ 

1841,  the  vendors'  solicitor  was  informed  by  the  pur- 
chaser's solicitor  that  he  had  attended  a  consultation  of  Mr.  Duval 
and  Mr.  Prior,  before  whom  the  whole  of  the  papers  had  been 
laid;  and  he  had  their  joint  opinion  that,  for  the  reasons  already 
stated,  the  title  was  defective ; — ^that  the  bishop  was  in  consequence 
advised  to  rescind  the  contract,  and  demand  the  repayment  of 
the  deposit  with  interest  and  costs;  and  he  requested  that  his 
then  letter  might  be  considered  an  intimation  to  that  effect 

The  correspondence  was  not  definitively  concluded  by  the 
letter  of  the  20th  of  August.  In  reply  to  a  letter  requesting  to 
know  when  the  deposit  would  be  repaid,  the  vendors'  solicitor, 
on  the  1st  of  September,  wrote  that  they  considered  they  had 
shown  such  a  title  as  the  purchaser  was  bound  to  accept, — ^that 
they  could  not  permit  the  contract  to  be  rescinded, — ^and  that  the 
pi^rs  would  be  laid  before  counsel,  by  whom  their  future  pro- 
ceedings would  be  regulated.  The  bishop  was  then  advised  to 
treat  the  lease  of  March,  1823,  as  void,  and  the  manor  as  having 
^  reverted  to  the  see ;  and  he  accordingly  made  an  actual  entry, 
and  executed  a  lease  of  the  manor  to  Mr.  Saunders.  This  step 
was  communicated  to  the  vendor's  solicitor  by  a  letter  of  the 
14th  of  September.  The  correspondence  afterwards  continued 
between  the  two  solicitors, — ^the  purchaser  asserting,  however,  his 
right  to  insist  on  the  notice  of  the  20th  of  August  To  an  offer 
made  in  November,  to  procure  the  heir  of  the  donee  of  the 
power  to  join  in  the  conveyance,  the  solicitor  of  the  purchaser, 
on*  the  16th  of  November,  1841,  replied  tliat  it  came  too  late,  but 
he  would  consent  to  entertain  the  question  without  prejudice  to 

the  notice,  concluding,  "  In  order  to  prevent  any  further 
[*217]     delay  in  this  protracted  business,  I  *must  request  that 

the  information  and  evidence  be  furnished  within  two 
months,  and  if  not  perfected  within  that  time,  the  parties  will 
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fen  back  to  their  original  position  under  the  rescinded  contract." 
This  was  followed  by  a  correspondence  as  to  the  heirship,  which 
was  not  satisfactorily  made  out;  and  on  the  17th  of  January, 
1842,  the  purchaser's  solicitor,  wrote  to  the  vendors'  solicitor 
that  the  two  months  having  expired  without  the  requisitions 
having  been  complied  with,  the  bishop  would  fell  back  to  his 
position  under  the  rescinded  contract,  and  referring  to  the  letter 
of  the  20th  of  August,  he  demanded  re-payment  of  the  deposit, 
with  interest  and  costs.  To  subsequent  communications  the 
purchaser's  solicitor  declined  to  attend,  informing  the  vendors* 
solicitor  that  he  did  so  because  the  contract  had  been  rescinded. 

The  bishop,  in  a  letter  to  the  vendors'  solicitor  on  the  28th  of 
February,  1842,  adverting  to  some  public  remarks  that  had  been 
made,  said,  "Whenever  the  proper  time  shall  come  I  will  act  ac- 
cording to  my  own  sense  of  what  is  liberal  and  becoming ;  mean- 
while you  must  not  suppose  that  I  wish  you  in  any  degree  to 
relax  in  your  endeavors  to  compel  me  to  complete  the  contract 
I  have  been  advised  to  rescind ;  no  such  endeavor,  conducted  in 
the  ordinary  manner,  will  indispose  mc  to  your  clients." 

The  bill  was  filed  on  the  80th  of  August,  1848. 


Mr.  James  Parker  and  Mr.  Rogers^  for  the  plaintifl&,  and  Mr. 
BomiUy,  Mr.  Boltj  and  Mr.  Prior  for  the  defendant. 

The  greater  part  of  the  argument  was  directed  to  the  ques- 
tion of  title,  upon  which  the  Court  pronounced  no 
♦opinion.    The  points  on  the  question  of  laches,  and    [*218] 
cases  cited,  will  sufficiently  appear  in  the  judgment 


The  Vice-Chancellor  stated  the  facts  out  of  which  the  suit 
had  arisen,  and  the  correspondence  which  took  place  after  the 
abstract  was  delivered,  and  after  the  objections  to  the  title  were 
made,  and  said  that  he  would,  first,  exclude  the  circumstance 
which  had  taken  place  since  the  agreement  in  relation  to  Crosse 
Farm ;  and,  secondly,  consider  the  bearing  of  the  acts  of  the 
bishop  and  his  agents  with  lespect  to  Croese  Fann  upon  the  rsst 
of  the  casa    He  then  continued : — 
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One  question  I  have  had  to  consider  has  been,  whether  the 
yendors  are  entitled  to  the  common  reference  as  to  title, — for  they 
have  not  contended  for  more  than  this, — or  whether,  in  the  cir- 
cumstances of  the  case,  the  delay  which  has  taken  place  in  fil- 
ing the  bill  is  or  is  not  an  answer  to  the  plaintiff'  daim  to  speci- 
fic performance,  although  a  good  title  should  have  been  shown 
before  the  20th  of  August,  1841,  or  can  now  be  shown. 

In  considering  this  question  I  can  state  two  propositions,  about 
which  individually  I  entertain  but  little  doubt  First,  if  the 
plaiatiffit  had  immediately  on  the  receipt  of  the  bishop's  letter  of 
the  20th  of  August,  1841,  or  had  within  a  reasonable  time  after- 
wards, filed  their  bill,  I  should  have  had  no  doubt  of  the  yen- 
dors'  right  to  the  common  reference  as  to  title.  Secondly,  if  the 
plaintiff  had  simply  acquiesced  in  the  notice  of  the  20th  of 
August,  1841,  and  had  delayed  filing  their  bill  till  the  80th  of 
August,  1843,  the  Court  ought  to  have  admitted  such  conduct 
as  an  answer  to  the  plaintiff's  claim  in  this  suit.  Whatever  the 
leaning  of  the  Court  in  earlier  times  may  have  been, 
[^19]  the  tendency  of  *the  modem  cases  has  been  to  hold 
parties  seeking  the  assistance  of  the  Court  on  bills  for 
specific  performance  to  the  rule  of  equity,  which  requires  them 
to  be  prompt  in  asking  such  assistance.  And,  certainly,  the 
peculiar  nature  of  the  property  in  this  case,  and  the  position  of 
the  purchaser  respecting  it,  make  it  a  case  in  which,  but  for  the 
acts  of  the  parties  in  protracting  the  investigation  of  the  title, 
this  Court  might  well  have  considered  that  time,  if  not  of  the 
essence  of  the  contract,  was  extremely  material  in  considering 
whether  afi»r  such  delay  the  Court  ought  to  interfere  in  it[l]    I 

[1]  FcNT  ingtonofla  where  time  is  ooxisidered  as  of  the  essence  of  the  contract,  see* 
Dart  on  Vendors^  chapt  10,  p.  208-8,  Waterman's  ed.  It  may  be  made  so  either 
by  express  agreement,  or  where,  from  the  droumstances  of  the  case,  sach  must 
deaily  have  been  the  hitention  of  the  parties.  Ibid.  209.  For  cases  of  the  latter  dast 
see  OoOake  v.  210;  1  Russell,  376;  Dohret  y.  BothschUd,  1  Sim.  ft  Sto.  590 ;  2kuh 
man  y.  Boffors,  4  Bro.  0.  C.  391 ;  WUhy  y.  OodU,  Turn,  ft  R.  7S;  Wrighi  y.  ifoio- 
ard^  1  Sun.  ft  Stu.  190 ;  Parker  y.  lyUh^  Ibid.  199 ;  Carter  y.  Dean  of  Ely,  7  Sim. 
211 ;  I^jpham  y.  JSyre,  Loflt,  786 ;  WaOcer  y.  Jeffreys,  1  Hare,  341 ;  PraJU  y.  CkaroSL 
8  Craadi,  471 ;  PraU  y.  Xow,  9  Oranch.  456.  The  tendency  of  modem  decisiona 
has  been  to  hold  persons  oonoemed  in  contracts  relating  to  land  bound  as  in  other 
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have  thereloTe  addreaaed  myself  to  the  queBtdon,  whether  the  acts 
of  the  parties  during  the  interval  between  the  20th  of  August, 

contncts  to  regud  time  as  materiaL  Per  Wigram,  Tiofr€h.  WaBper  v.  J^fireffi,  1 
Hare,  348. 

One  reaaon  whj  time  is  not  considered  as  the  essence  of  the  contract  ia,  that  de- 
£uiit  in  payment  at  the  time  admits  of  oompensation.  Hence  in  equity  a  fiulure  to 
oomply  with  the  tenns  of  the  contract  on  the  day  fixed  for  fulflhnent,  will  not 
neoeasarily  predode  the  right  to  Ailfil  them  afterwards,  and  a  court  of  equity  may 
compel  corresponding  fulfihnent  by  the  other  party.  In  one  case  where  the  con- 
tract was  made  in  1814,  for  the  purchase  of  a  lot  at  a  stipulated  price,  payable  one- 
third  immediately,  one-tturd  in  six  months,  and  the  reeidue  at  the  end  of  the  yetf, 
A  deed  was  to  be  given  three  months  after  the  first  payment  The  vendee  went 
into  poflsesston  after  the  first  payment,  and  gave  a  mortgage  for  remaining  instal- 
ment but  no  deed  was  given ;  before  the  second  instalment  fell  due  the  partiM 
made  an  arrangement  postponing  the  payment  of  the  residue  of  the  money  on  the 
payment  of  interest,  and  the  mtereet  was  paid  until  1819.  The  purchaser  in  1819 
received  notice  that  a  suit  was  about  to  be  instituted  to  recover  the  property  under 
an  adverse  title,  and  ho  made  no  payment  until  1836,  when  the  suit  was  deter- 
mined in  his  favor.  On  a  bill  then  filed  for  a  specific  performance  against  the  yei^ 
dor,  who  had  recovered  possession  of  the  premises  in  ejectment,  it  was  held,  that 
as  the  default  of  the  purchaser  in  not  paying  the  purchase  money  was  explained 
and  excused,  by  the  substitution  of  interest  for  prindpal,  and  by  the  institution  of 
the  adverse  suit,  and  as  the  first  actual  de&ult  was  on  the  part  of  the  vendor  in  not 
executing  the  deed  at  the  time  fixed  for  the  contract,  speoiflo  peiformaaoe  might  be 
decreed.  Jhylor  v.  Longworthf  14  Peters*  B.  1*72.  Mr.  Justice  Story  in  that  case 
said: — "  The  only  substantial  question  in  the  cause  is,  whether,  under  all  the  dr- 
cixnstancefs  the  plaintiff  Longworth,  is  entitled  to  a  spedfio  performance  of  the 
oontnct  for  the  purchase :  and  upon  the  fullest  consideretion  we  are  of  opmion  that 
he  is,  and  that  the  decree  is  therefore  right.  We  shall  now  proceed  to  states  in  a 
brief  manner,  the  grounds  upon  which  we  hold  this  opinion. 

"  In  the  first  place,  there  is  no  doubt  that  time  may  be  of  the  essence  of  a  con- 
tract for  the  sale  of  property.  It  may  be  made  so  by  the  express  stipulations  of  the 
partiefl^  or  it  may  arise  by  implication  flxHn  the  veiy  nature  of  the  property,  or  the 
avowed  objects  of  the  seller  or  the  purchaser.  And  even  when  time  is  not  tfaos 
either  expressly  or  impliedly  of  the  essence  of  the  contract^  if  the  party  aeeldag  • 
specific  perfinrmanoe  has  been  guilty  of  gross  laches,  or  has  been  inexcusably  nog^- 
gent  in  performing  the  contract  on  his  part;  obif  there  has,  in  the  intermediato 
period,  been  a  material  change  of  dronmstanoee,  affecting  the  rights^  interests,  or 
obligations  of  the  parties ;  in  all  such  cases,  Courts  of  Equity  will  reftne  to  decne 
any  specific  peribrmaooe^  upon  the  plain  ground  that  it  would  be  inequitable  and 
ui^ust 

"But  except  under  drcumstanoes  of  this  sort,  or  of  an  analogous  nature,  time  is 
not  treated  by  Courts  of  Equity  as  of  the  essence  of  the  contract :  and  relief  will  be 
decreed  to  the  party  who  seeks  it,  if  he  has  not  Deen  grossly  negUgen^  and  oomea 
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1841,  and  the  80th  of  August,  1843,  have  or  have  not  kept  alive 
for  the  plainti£&^  benefit  the  right  they  had  on  the  former  day  ? 

within  a  reasonable  tima  although  he  has  not  complied  with  the  strict  terms  of  the 
contract  Bat  in  all  such  cases,  the  Court  expects  the  party  to  make  out  a  case 
free  from  all  doubt ;  and  to  show  that  the  relief  which  he  asks  is,  under  all  the  dr- 
cumstances,  equitable;  and  to  account  in  a  reasonable  manner  for  his  delay,  and 
apparent  omission  of  his  duty. 

**It  does  not  seem  necessary  to  cite  particular  authorities  in  support  of  these  doc- 
trines, although  they  are  very  numerous.  It  will  be  sufficient  to  refer  to  the  cases 
of  Pratt  y.  OarroU^  8  Cranch,  471 ;  Pratt  t.  Law,  9  Cranch,  466,  493,  494,  and 
JBrashiar  ▼.  GratZy  6  Wheat  628,  m  this  Court :  and  to  Seton  y.  Skuk,  1  Veaey, 
366;  ffaleey  y.  Cfrant,  13  Vesey,  73;  AUey  y.  Deschamps,  13  Vesey,  225;  Beam 
T.  IbMnt,  13  Vesey,  389;  and  HepwiU  y.  Emght^  1  Younge  and  ColL  416,  in  Eng- 
land, as  ailbrding  illustrations  in  pomt 

"In  applying  the  doctrines  aboye  stated  to  the  facts  and  circumstances  of  the 
present  case,  the  first  remark  that  occurs,  is,  that  the  first  default  was  on  the  part 
of  Taylor.  By  his  contract  he  undertook  to  make  a  deed  of  general  warranty  of  the 
premises  in  the  oourae  of  three  months  after  the  date  of  the  contract ;  the  second 
instalment  not  being  payable  until  a  long  time  afterwards.  He  neyer  made  any 
such  deed,  or  offered  to  make  it ;  and  if  he  had,  it  is  obyious,  that  instead  of  his 
being  placed  in  the  situation  of  a  defendant  in  equity,  as  he  now  ia^  he  would  haye 
been  compelled  to  be  a  plaintiff  either  to  enforce  a  specific  performance,  or  to  re- 
■dnd  the  oontraot  Now,  the  jdain  import  of  the  words  of  his  contract  is,  that  he 
will  make  the  deed.  The  excuse  for  the  omission  is,  that  it  was  the  duty  of  the 
other  side  to  prepare  and  tender  a  formal  deed  to  him  for  execution.  And  authori- 
ties  ara  relied  on,  principally  from  the  English  Courts,  to  show,  that  in  all  cases  of 
this  sort,  the  established  rule  is,  that  the  yendee  shall  prepare  and  tender  the  con- 
yeyance.  This  is  certainly  the  rule  in  England,  ibunded,  doubtless,  upon  the  gene- 
ral undentandlng  and  practice  among  conyeyancers^  as  well  as  upon  the  peculiar 
drcufflstances  attendant  upon  oonyeyanoes  in  that  country.  The  same  rule  does 
not  seem  to  haye  been  adopted  generally  in  America,  although  it  may  be  adopted 
in  some  states.  In  Ohio,  the  rule  is  stated  by  the  learned  judge  who  decided  the 
present  case,  not  to  preyail ;  and  the  local  practice,  in  a  case  of  this  sort,  ought 
eertainly  to  constitute  the  proper  guide  in  the  interpretation  of  the  terms  of  the  con- 
tract    But  waiying  this  consideration,  let  us  proceed  to  othera  pnsented  by  the 


"  Up  to  the  dose  of  the  year  1819,  there  is  no  pretence  to  say  that  tiiere  had  been 
any  yiolation  of  the  contract  on  the  part  of  Longworth ;  and  no  step  whateyer  was 
taken  by  Taylor,  until  be  brought  the  ejectment  in  1833,  to  enforce  the  contract. 
That  ejectment  be  asserts  m  his  answer  to  haye  been  brought  in  order  to  compel 
Longworth  to  complete  the  contract,  or  to  put  an  end  to  ic  In  the  meantime, 
Longworth  had  been  left  in  the  possession  of  the  premises  under  the  contract,  had 
made  Improyements  upon  them,  and  had  reoeiyed  the  rents  and  profits  with  the 
aoqdsaeenoe  of  Taylor.    Under  such  drcumstanoefl^  where  there  had  been  a  part 
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Herei  again,  I  may  state  a  conclusion  to  which  I  have  ooAie 
upon  this  point, — ^namely,  ihat|  in  considering  how  for  the  delay 

peftemuioe^  and  Urge  ezpendituree  on  one  aide,  under  the  oontract^  and  aoqniee* 
oenoe  on  the  other  aide ;  it  would  be  incompatible  with  established  doctrines,  to 
bold  that  one  party  ootdd,  at  his  own  election,  hy  a  suit  at  law,  put  an  end  to  the 
contract  It  could  be  rescinded  hy  Taylor  only,  by  the  decree  of  tbe  Court  of 
Kqully ;  which  decree  would,  of  course,  require  fbll  equity  to  be  done  to  the  other 
party,  under  all  the  drcumatancea  Pending  the  ejectment,  Longworth  made  seve- 
al  propositions  for  payment,  varying  ttom  the  original  conditions^  allof  which 
ware  declined  by  Taylor;  although  it  seems  that  Longworth  supposed  that  some  of 
them  would  have  been  satisfiictory.  The  recovery  in  the  ejeotmeot  was,  of  ooutn^ 
saotcasftj,  as  the  legal  title  was  in  Taylor ;  and  the  equities  of  Longworth  could 
not  be  matters  of  defence  to  that  suit 

"Tbe  present  bill  was  brought  in  the  succeeding  year;  and  the  question  is^ 
whether,  under  all  the  curcumstances  of  the  case,  Longworth  is  now  entitled  to  a 
specific  performance  of  the  contract,  upon  his  paying  all  the  arrears  of  the  purchase 
money.  Undoubtedly,  if  there  were  no  grounds  of  excuse  shown  accounting  for 
the  delay  on  his  part  to  Ailfll  the  contract,  between  September,  1822,  when  the 
«|eoCmeot  was  brought,  and  June,  1826,  when  the  present  bill  was  filed;  there 
might  be  strong  reason  to  contend  that  he  was  not  entitled  to  a  apedflo  perihrm- 
anoe  of  the  contract,  even  if  some  other  relief  on  account  of  his  improvements  might 
be  deemed  eqnitablsi  But  in  point  of  fieust,  the  adverse  daim  of  Chambers  and  wife 
to  tiie  property,  was  made  known  as  early  as  the  year  1820 ;  and  was  assorted  by 
ooQAsel,  who  were  consulted  on  that  occasion,  to  be  valid.  Tbe  daim  was  prose* 
entod  (as  has  been  ataeady  stated)  by  a  suit  m  equity,  brought  in>  1823,  against 
Tkylor,  Longworth,  and  others ;  and  remained  undedded  until  the  dose  of  the  year 
1829.  Thero  is  no  pretence  to  say,  tliat  this  daim  was  not  bona  fide  asserted,  or 
that  Longworth  brought  it  forward  to  oover  his  own  deihult  While  it  was  known 
and  pending;  theie  is  as  little  pretence  to  say,  that  Longworth  could  be  compelled 
to  complete  the  contract  on  his  side;  or  that  he  had  not  a  right  to  lie  by,  and 
await  the  decision  of  the  title,  which  thus  hung,  as  a  doud,  upon  that  of  Taylor. 
It  is  one  thing  to  say,  that  he  might  waive  tbe  objection,  and  require  a  conveyance 
on  the  part  of  Taylor ;  and  quite  another  thing  to  say,  that  he  waa  compellable,  at 
onoQ^  to  elect  at  his  peril,  dther  to  proceed  on  the  contraot,  or  to  surrender  it 
Thero  is  no  ground  to  assert  that  fitnn  the  commenoement  of  the  prssent  suit,  Long^ 
worth  has  not  always  been  ready  and  willing  to  pay  up  the  arrears  of  the  purchase 
mon^,  and  to  complete  the  contraot.  The  proofs  in  the  case  are  entirely  satis&o- 
lory  OD  this  head.  In  our  opinion,  the  lapse  of  time  is  fairly  accounted  for  by  the 
state  of  the  title ;  and  thereibre,  Longworth  has  not  been  guilty  of  any  delay, 
which  is  unreasonable  or  inexcusable." 

That  mere  lapse  of  time  is  not  enough  to  defeat  the  spedflc  execution  of  a  con* 
tnct,  see  Maaony.  WaOeuXj  3  M'Lean,  148;  Sarkr  v.  Gordon^  2  Hill's  Ch.  B.  121; 
£mg  T.  HamOkm,  4  Peters,  311;  OakhOi  v.  Jewett,  4  Maine,  360;  Wakra  v. 
Jhunsj  9  John.  460;  WHghtY.  Beenekf  2  Deeaus.  Z*IS]  BqBUmmr.AM,  6  Onmdi» 
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oAhe  plaintiffis  in  instituting  the  suit  is  to  operate  against  ihemi  I 
think  the  interest  between  the  20th  of  August,  1841,  and  the 
17th  of  January,  1842,  must,  as  a  mere  question  of  delay,  be  ex- 
cluded The  bishop's  advisers,  during  that  interval,  have  iniihe 
correspondence  cautiously,  and  I  think  effectually  as  &r  as  they 
could  do  it,  preserved  to  him  such  benefit,  if  any,  as  the  mere 
act  of  declaring  the  contract  to  be  rescinded  on  the  20th  August, 

S62;  The  Dutch  Ohureh  y.  Matt,  1  Paige,  11  \  AkrUm  v.  Johnson,  3  SandC  Cb.  &. 
73.  Time  is  not  generally  deemed,  in  equity,  to  be  of  a  contract ;  unless  the  par- 
ties have  expressly  so  treated  it,  or  it  necessarily  follows  ftx>m  the  nature  and  dr- 
cumstanoes  of  the  contract  VoorTteea  etaLy^De  Meyer,  2  Barbour's  S.  G.  Bep.  37. 
•  In  the  case  last  cited  it  was  held  that  the  foot  that  the  vendor  had  sufSared  the 
purchaser  to  remam  in  possession  of  the  hind,  and  had  reoeiyed  payment  from  him 
from  time  to  time  on  account  of  the  contract  daim,  to  a  short  period  preyious  to  the 
filing  of  the  bill  by  the  purcliaser  for  a  specific  performance,  was  strong  eyidenoe 
that  neither  party  intended  that  a  failure  to  perform  the  contract  at  the  thne  speci- 
fied, should  forfeit  the  right  of  the  party  &iling  to  haye  a  specific  performsnoek 
That  the  yendor  in  such  a  case,  after  haymg  suffered  the  purchaser  to  remain  in 
possession,  making  improyements  upon  the  land  for  many  years  after  the  tim« 
when  he  had  a  right  to  insist  upon  payment,  and  after  haying  during  that  time  re- 
ceiyed  seyeral  payments  fit>m  the  purchaser  upon  the  contract,  could  not  ba 
idlowed,  when  called  upon  to  perform,  on  his  part»  to  insist  upon  a  foi^tura^  on 
the  ground  that  the  contract  had  not  been  performed  within  the  stipulated  time. 

In  WiawaU  and  Price  y.  JPGowan  etal  2  Barbour's  S.  C.  B.  270,  it  was  hold,  that 
although  Ck>urts  of  Equity  sometunes  interfered  in  fayor  of  parties  who  were  not 
ready  to  perform  theu*  agreement  at  the  day,  when,  in  their  opinion,  the  time  speci- 
fied hi  the  contract  for  its  fulfilment  was  not  essential  Tet  when  flirther  indulg- 
ence was  granted  it  should  be  only  in  extreme  oases,  where  a  party  has  ftUed 
through  some  unforeseen  aoddent^  or  where  there  was  something  indicating  a 
waiyer  of  the  objection  by  the  other  party.  That  it  was  for  the  parties  themselyes 
to  settle  the  terms  of  their  agreement,  and  Courts  haye  no  power  to  determine 
which  of  those  terms  were  or  were  not  material.  That  when  the  parties  themselyes 
had  by  a  new  agreement  extended  the  'time  for  the  perforraaaee  of  the  oontrsot^ 
that  was  eyidenoe  that  the  parties  to  sueh  contract  deemed  the  thne  mat«ri>i 

See  also,  Mtkoard  y.  Earl  Thanet,  6  Yes.  720,  n.  (6);  Benedict  y.  Lynch,  I  John* 
son's  Chancery  Beports,  370.  Chancellor  Kent  m  the  latter  case  stated  the 
general  principle  to  be,  that  time  was  a  circumstance  of  dedsiye  importance; 
but  it  might  be  waived  by  the  conduct  of  the  parties.  It  was  incumbeot  upon  the 
party  seeking  specific  performance  to  show  that  he  had  used  due  <»iHgMM»^  or,  if 
not,  that  his  negligence  arose  ihmi  some  just  cause,  or  had  been  acquiesced  in. 
That  it  was  not  necessary  for  the  party  resisting  the  performance  to  show  any  par- 
ticular ii^ury  or  inconyenienoa  It  was  sufficient  if  he  had  not  acquiesced  in  the 
negligence  of  the  other  party,  but  conridered  it  as  releashig  him. 
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1841,  would  give  him :  tiiey  have  not  declined  oontinuing  the 
eoEamiiiatioii  of  the  title,  or  ooxuddering  the  expedientB  (whether 
in  &ct  or  by  argument)  by  which  the  title  might  be  shown  to  be 
good,  or  made  bo;  bat  this  has  always  been  done,  and  I  think 
eflbctoally  done,  under  a  protest  whidii  gave  to  the  oorrespon* 
denoe,  so  fiir  as  the  bishop  was  ooncemed  and  had  power  to  do 
it^  the  character  of  a  treaty  for  the  renewal  of  the  re- 
scinded oontract,  and  not  the  continuation  *of  an  unin-  [^20] 
templed  and  subsisting  contract.    I  cannot,  however, 

think  that  the  vendors  were  in  any  de&ult  by  not  having  filed 
iheor  bill  whilst  that  treaty,  however  modified  by  the  protest 
of  the  pnrofaaaer,  continued :  and  I  therefore  regard  the  treaty 
between  the  20th  of  August,  1841,  and  the  17th  of  January, 

1842,  as  material  only  for  the  purpose  of  showing  what  was  ^e 
pontion  of  the  parties  on  the  latter  of  those  days. 

Sooa  after  the  receipt  of  the  letter  firom  the  vendors'  solicitor, 
of  tiie  1st  of  September,  1841,  the  bishop  made  a  formal  entry' 
upon  the  manor,  on  the  ground  that  the  lease  of  March,  1828, 
was  invalid.  The  lease  to  Mr.  Saunders  was  then  granted,  in 
respect  of  which  he  was  made  a  defendant  in  the  suit.  From 
the  time  of  the  formal  entry  of  the  bishop,  and  the  intimation 
of  that  act  which  was  given  to  the  vendors,  the  vendors  knew 
Hiat  the  bishop  was  continuing  to  act  upon  the  notice,  or,  at  aU 
events,  that  he  was  claiming  to  act  by  his  title  paramount,  and 
not  under  the  agreement  It  is  dear  that,  as  fsor  as  he  could,  the 
Ushop  meant  by  that  act  to  assert  his  right  to  claim  under  the 
title  paramount 

In  the  month  of  Febroaiy,  1842,  Iconsider  the  coneepondence 
to  have  ended,  so  &r  as  it  is  material  to  consider  it  for  i^y  of  the 
purposes  of  this  suit ;  and  I  have  no  evidence  explaining  the 
delay  which  took  place  fix)m  that  time  down  to  the  time  of  filing 
the  bilL  I  have  looked  through  the  bill  with  a  view  to  this 
pmt,  and  I  do  not  find  that  the  bill  makes  any  case  on  the 
sulgeot  of  delay.  The  position,  then,  of  the  vendors  and  pur- 
chaser in  this  case  was  this: — on  the  20th  of  August,  1841,  the 
purchaser  had  taken  on  himself  to  declare  the  contract  at  an  end. 
For  the  reasons  I  have  already  mentioned,  I  have  not  considered 
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the  interval  between  that  day  and  the  17th  of  January, 
[*221]    1842,  as  *fiimishing  m  argument  on  the  ground  of 

delay  merely ;  but  in  that  interval — on  the  16th  of 
November,  1841 — the  purchaser  gave  notice,  that  if  the  title  was 
not  completed  within  two  months  firom  that  day  he  would 
£ei11  back  on  his  original  position  under  the  rescinded  contract 
When,  therefore,  the  17th  of  January,  1842,  arrived,  the  vendors 
were  put  at  arms'  length  in  contest  with  a  purchaser  who  first, 
on  the  20th  of  August,  1841,  and  afterwards,  on  the  16th  of 
November  of  the  same  year,  had  given  notice  of  his  intention  to 
treat  the  lease  of  March,  1823,  as  void,  and  had  acted  upon  that 
view  of  the  law — (I  still  exclude  the  question  as  to  Crosse 
Farm) — ^by  entering  upon  the  property,  and  by  holding  it  ad- 
versely to  the  vendors,  as  far  as  he  could  do  so.  K  it  had  not 
been  for  Crosse  Farm,  to  which  I  have  yet  to  refer,  and  to  the 
£9bct  that  the  bishop  allowed  the  deposit  of  160021  to  remain  un- 
recialled,  there  would  not  be  a  single  act  which  could  be  suggest- 
ed as  an  explanation  of  the  delay. 

In  the  month  of  May  or  June,  1848,  the  bishop  brought  an 
cgectment,  and  also  an  action  to  recover  back  the  deposit.  Upon 
tiiis  the  communication  between  the  parties  was  renewed.  The 
purchaser's  solicitor  says,  "You  know  we  consider  the  contract 
as  at  an  end ;"  but  it  was,  nevertheless,  agreed  that  counsel  should 
meet  and  consider  whether  the  difEiculties  could  be  overcome. 
The  bishop's  counsel,  as  I  understand,  were  still  of  opinion  that 
the  objections  to  the  title  reinained ;  and,  if  so,  the  bishop  could 
not,  of  course,  be  advised  to  pay  his  purchase-money  to  parties 
who,  upon  the  supposition  that  the  plaintiff  could  not  show  a 
good  title,  were  not  the  persons  to  receive  it  The  life  of  Mr. 
Hole,  it  will  be  remembered,  kept  alive  the  old  lease  intended 

to  be  surrendered  in  March,  1828.  He  is  still  alive. 
[*222]        *I  will  next  advert  shortly  to  the  cases  which  were 

cited  by  counsel,  as  bearing  upon  the  plaintiflb*  delay. 
They  were  all,  except  Taylor  v.  Brovm{d)  and  Kingr.  TW&on,(6) 
examined  by  me  in  Walker  v.  Jeffreys.ic)    The  excepted  cases 

(a)  a  Betv.  180.  (ft)  0  Id.  lU.  (e)  1  Hare;  341. 
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appear  to  me  to  follow  up  and  confirm  the  principle  of  those  I 
faaye  referred  to ;  and  to  these  may  be  added  the  cases  of  Stewart 
y.  Smith  and  Cooper  v.  Emery^  wMch  I  find  are  not  reported.    I 
have  a  note  of  the  case  of  Stewart  y.  SmiihJfl)    The 
^contract  had  been  made  in  December,  1815 ;  the  de-    [*228] 

(a)  The  Beporter  haa  been  peimitted  to  insert  a  copy  of  the  Yioe-ChancellorVi 
note  of 

Stewabt  v.  Smub. 

[LmeMs  Insi,  Dec  im  1824.] 

BuL  by  vendor  for  the  spedflc  performance  of  an  agreement 

The  defence  was,  that  the  abstiaot  was  nerer  so  &r  perfected  as  to  enable  the 
defendant  to  lay  it  before  his  counsel  That  he  had  several  times  demanded  back 
his  deposit,  and  declared  the  contract  at  an  end.  That  on  the  5th  December,  1817, 
be  had  by  letter  waived  his  former  notice  of  abandonment  conditionally,  that  the 
contract  should  be  "immediately"  completed.  And  that  on  the  8th  of  April,  1818, 
be  had  by  a  letter  which  referred  to  the  former  letter  of  the  6th  December,  1817, 
declared  the  contract  at  an  end  for  the  last  time.  And  that  plaintiff  had  taken  no 
step  whatever,  or  noticed  the  subject  till  the  17th  May,  1819,  when  he  renewed  the 
subject  by  letter,  but  the  defendant  declared  that  the  contract  was  at  an  end. 

The  contract  to  sell  was  on  the  20th  December,  1815. 

BiU  filed  26th  October,  1820. 

Bome  and  Jcmis  Wtgraan  fat  the  defendant,  contended  that  it  was  enough  that 
the  defendant  should  prove  laches  in  the  plaintiff  without  showing  that  a  time  was 
spedfled  by  him  in  his  notice  of  abandonment,  and  cited  JIayes  v.  CarylUa^  Spurrier  y. 
Manoock(h)  Harrington  v.  Wheeler,{e)  Marquis  of  Hertford  v.  Boore,(d)  Milward  v.  Earl 
Thanet,(e)  Alley  t.  De8champs.{f) 

The  yiaB-CHAN0BLU>B.^T1ie  lettw  of  the  8th  April  1818,  says,  it  is  ttfefeM  to 
prtKeed  un^sM^the  evidence  required  to  complete  the  abstract  be  produced.  That^ 
in  other  words,  is  saying,  I  am  willing  to  proceed  if  (he  evidence  is  produced ;  and 
as  that  letter  does  not  specify  any  time  witliin  which  the  evidence  is  to  be  produced, 
I  am  of  opinion,  that,  upon  that  letter  only,  the  defendant  could  not  reast  the  per- 
fermanoe  of  this  agreement  But  ihalt  letter  refers  to  another  letter  dated  5th  De- 
cember, 1817,  in  a  manner  which  auithoiizes  me  to  consider  Che  two  letters  as  one 
and  in  the  letter  referred  to,  which  was  written  alter  the  second  notice  of  abandon^ 
ing  the  contract,  the  defendant  in  substance  sajrs,  he  waives  his  notice  of  abandon- 
ment conditionally  only,  that  the  evidence  in  question  is  immediately  (that  word 
was  in  the  letter)  produced.  Now,  as  it  is  dear,  according  to  the  present  law  t)f  the 
Qonrt,  that  express  notice  will  make  time  of  the  essence  of  the  contract  where  a 
time  is  epeayied  and,  as  it  is  dear  that  the  pUdntiff  has  dona  nothing  since  April, 
1818,  dismiss  the  bill 

(a)  5  Vin.  Ab.  pi.  18,  p  588.  (>)  4  Tes.  667.  (c)  Id.  666. 

(d)5Ve8.719.  WId.,1.  (/)13VeflL22l. 
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fendont  had  declared  the  oontract  at  an  end,  bat  had,  by  a  letter 
of  the  6th  of  December,  1817,  waived  his  notice  of  abandon- 
ment, upon  the  condition,  that  the  oontract  shoold  be  imme- 
diately completed,  and  that  letter  was  referred  to  in  another 
letter,  of  the  8th  of  April,  1818.  The  bill,  which  was  not  filed 
until  the  26th  of  October,  1820,  was  dismissed.  In  Cooper  y. 
Bmery  the  bill  was  not,  I  think,  dismissed,  but  the  circmnstanoes 
were  very  complicated. 

My  decision  in  the  present  case  should,  I  think,  be  governed 
by  the  cases  I  have  referred  to,  subject  only  to  the  question 
whether  the  plaintiff's  right  is  not  saved  by  the  points  I  am 
about  to  notice. 

The  first  relates  to  Crosse  Farm ;  and  with  respect  to  that, 
upon  what  is  found  in  the  admissions,  it  appears  to  me  that  the 
circumstances  which  took  place,  were  the  dear  result  of  a  mutual 
arrangement  between  the  parties.  Throughout  the  correspon- 
dence, and  the  admissions,  reference  is  made  to  the 
[*224]  agreement  as  to  what  was  to  be  done  *with  respect  to 
Crosse  Farm.  I  do  not  think,  therefore,  that  the  ques- 
tion is  affected  by  the  acts  of  either  of  the  parties,  with  reference 
to  this  part  of  the  property.  Secondly,  assuming  the  case  to  be 
in  other  respects  clear,  my  opinion  is  that  it  was  not  necessary 
that  the  bishop  should  have  first  given  up  possession  of  Crosse 
Farm,  taken  under  the  circumstances  I  have  already  mentioned, 
before  he  insisted  on  rescinding  the  agreement  It  was  said  that 
the  bishop,  having  more  or  leas  acquired  such  possession  as  he 
had  in  consequence  of  the  contract,  could  not  retain  that  posses- 
sion, and  at  the  same  time  contend  that  the  oontract  was  vdd ; 
but  that  he  ought  to  have  given  up  the  possession,  and  then,  if 
necessary,  have  re-entered.  I  am  satisfied  that  he  was  not  botmd 
to  take  that  course. 

Thirdly,  with  respect  to  the  deposit,  I  understood  that  the 
money  was  in  medio,  and  if  so,  it  would  be  the  more  favorable 
to  the  defendant's  case ;  fi>r,  if  (as  it  is  said)  the  money  had  been 
paid  to  the  plaintiff  the  bishop  was  in  some  sense  leaving  the 
contract  in  part  performed,  while  the  money  remained  in  their 
hands.    That  drcumstanoe,  however,  was  to  the  pr^udioe  of  the 
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biflhop  Iiixnael^  after  notice  bad  been  given ;  and  the  case  of 
Wataon  v.  BeidUfi)  is  an  authority  that  the  omiaaion  to  require 
Inpayment  of  the  deposit  will  not  deprive  the  party  of  his  right 
to  insist  that  the  contract  is  rescinded,  where  he  had  taken  other 
soffifii^it  steps  for  the  purpose ;  but  I  do  not  think  authority 
upon  the  point  is  wanted. 

A  fourth  question  is,  whether  I  ought  to  direct  a  special  refer- 
ence whether  a  good  title  was  shown  on  the  17th  of 
January,  1842.  Mr.  Parker  has  argued,  that  if  *a  good  [^26] 
title  had  in  fiust  been  shown  on  that  day,  the  purchaser 
has  been  in  the  wrong  ever  since  that  time,  and  that  the  Court 
ought  not  to  dismiss  the  bill,  but  ought  to  ascertain  that  fiust,  by 
referring  it  to  the  Master  to  inquire  whether  a  good  title  had 
been  shown  on  the  17th  of  January.  I  cannot  accede  to  that 
argument  I  think  the  mere  statement  by  the  party,  that  he  has 
shown  a  good  title,  is  not  enough.  I  thought  myself  bound  to 
attend  to  the  argument  on  the  title,  as  &r  as  was  necessary  to 
satisfy  myself  that  the  bishop's  objections  were  not  colorable ; 
and  being  well  satisfied  of  that^  and  (to  say  the  least)  being  satis- 
fied also  that  the  vendors  would  have  great  difficulty  in  persuad* 
ing  a  court  of  equity  to  compel  a  purchaser  to  accept  such  a  title, 
I  think  the  cases  I  have  before  mentioned  apply.  With  the  ex- 
ception  of  as  much  of  the  costs  of  the  suit  as  have  been  occasioned 
by  the  supplemental  answer  filed  by  the  defendant,  I  think  the 
bill  must  be  dismissed  with  costs. 


Mr.  BomHh/^  for  the  defendant,  asked  that  the  decree  might 
direct  the  return  of  the  deposit  to  the  purchaser:  Bryamt  v. 
Bu8h^(J>)  Lord  Anson  v.  Hodgea.{c)  That  this  is  the  rule  of  the 
court  on  the  dismissal  of  the  vendors'  bill,  has  been  repeatedly 
affinned.(d)  The  plaintiffi,  by  filing  their  bill  in  this  court,  sub- 
mit to  the  jurisdiction,  and  bind  themselves  to  do  what  is  right 

(10  1  Bom.  A  Kyi  236.  (»)4Ri]bb.6. 

(i:)See  1  Dr.  ft  War.  66,  {BOetY.  Earl  of  PariarUngUm,)  and  2  Dr.  aWar. 
T9,  (Graves  t.  Whghi,)  by  Sir  E.  Sugden,  L.  G.  of  Ireland. 
(<q  6  Sm.  227. 
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in  the  subject  matter  of  the  suit:  1   Sugd.  Y.  &  P.,   p.  80, 
10th  ed. 

Mr.  James  Parker^  for  the  plaintiff  contended  that  this  was 
not  a  case  in  which  the  Court  would  order  the  deposit 
[*226]  *to  be  returned.  The  argument  on  behalf  of  the 
plainti£&  had  been,  that  a  good  title  was  in  &ct  shown. 
For  the  defendant,  it  was  argued  that  a  good  title  had  not  been 
shown.  The  decision  of  the  Court  had  left  the  question  of  title 
untouched,  and  had  dismissed  the  bill  on  the  ground  of  laches. 
The  dismissal  of  the  bill  on  that  ground  was  consistent  with  the 
right  of  the  vendors  to  retain  the  deposit,  for  it  left  the  legal 
rights  of  the  parties  undisturbed ;  and  the  possession  of  the  de- 
posit, until  a  court  of  law  should  have  determined  whether  the 
purchaser  was  entitled  to  recover  it,  is  one  of  such  legal  rights. 
The  course  of  the  Court  in  such  cases  is  clear:  where  the 
vendor's  bill  has  been  dismissed,  there  have  been  cases  in  which 
the  Court  has  ordered  the  deposit^to  be  returned,  but  that  has 
been  where  the  vendor  cannot  make  a  good  title,  and  where, 
therefore,  the  purchaser  would  be  entitled  to  recover  the  deposit 
at  law,  and  the  relief  is  given  in  equity  to  avoid  circuity  of 
remedy  or  multiplicity  of  suits.  Where  the  purchaser's  bill  is 
dismissed,  the  Court  does  not  order  the  deposit  to  be  returned, 
for  the  purchaser  in  that  ease  is  the  party  in  the  wrong,  and  the 
Court  cannot  decide  that  he  is  entitled  to  the  deposit :  that  is  a 
legal  question,  independent  of  the  suit.  A  decree  that  the  de- 
posit should  be  returned,  would,  in  £su2t,  amount  to  a  decision 
that  the  deposit  could  be  recovered  at  law ;  and  it  would,  there- 
fore, be  a  decision  on  the  question  of  title,  to  the  effect  that  the 
plaintiffs  could  not  sustain  their  action  at  law  upon  the  contract^ 
firom  their  inability  to  perform  it, — a  point  upon  which  the  Court 
had  given  no  opinion. 

Mr.  BomiUyy  in  reply. — ^Th^  ground  on  which  the  relief  is  re- 
fused to  the  vendor  is  immaterial.  If  the  vendor  be  not  entitled 
to  a  specific  performance  of  the  contract,  it  cannot  reasonably  be 
said  that  he  is  entitled  to  keep  a  fifth  part  of  the  purchase- 
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money,  without  having  given  any  *6on8ideration  for  it.  [*227] 
It  is  admitted  by  the  argument  for  the  vendors,  that  if 
the  purchaser  can  recover  the  deposit  at  law,  this  Court  would 
decree  its  repayment^  to  avoid  circuity  of  action ;  and  it  follows 
a  fortiori,  that  if  the  deposit  cannot  be  recovered  at  law,  the 
Court  will  give  the  purchaser  that  relief;  that  is  the  case  in  the 
present  suit;  for  the  reason  on  which  the  Court  has  dismissed 
the  bill  are  reasons  which  would  have  no  weight  in  the  action  at 
law. 

August  \Qik. — ^Viob-Chakoellob  : — ^In  this  case  I  dismissed 
the  vendor's  bill  without  allowing  him  an  opportunity  of  making 
out  hisldtle.  I  did  so  upon  the  sole  ground  of  the  vendor's  delay 
in  filing  the  bill  after  the  purchaser  had  given  him  distinct  notice 
that  he  asserted  a  right  to  rescind  the  contract,  and  considered 
it  at  an  end.  I  so  decided  upon  the  authority  of  many  cases,  to 
which  I  referred,  in  one  of  which  Sir  John  Leach  dismissed  the 
vendor's  bill,  because  he  did  not  file  it  imtil  the  expiration  of  a 
year  after  the  purchaser  had  declared  the  contract  at  an  end. 
The  only  question  now  is,  whether,  having  so  decided,  I  am  to 
order  the  vendor  to  repay  the  deposit,  or  leave  the  purchaser  to 
recover  it  by  action  at  law.  I  shall  not  in  this  case  question  the 
authorities  relied  on  by  the  purchaser.  It  is  sufficient  for  the 
present  purpose  to  say,  that,  whether  the  order  dismissing  the 
bill  shall  be  accompanied  by  an  order  for  the  return  of  the 
deposit  or  not,  must  depend  upon  circumstances.  It  is  no  un- 
common thing  for  the  Court  to  dismiss  a  bill,  intending  thereby 
to  leave  parties  to  their  legal  remedies,  and  upon  the  express 
groimd  that  they  are  entitled  to  what  the  law  will  give  l^em, 
^ough  not  entitled  to  the  extraordinary  assistance  of  a 
court  of  equity  .(a)  In  such  a  case  an  order  for  the  re-  [^28] 
turn  of  the  deposit  would  be  inconsistent  with  the  prin- 
ciple of  the  decree. 

I^  in  the  present  case,  the  purchaser  could  make  out  that  the 
decree  dismissing  this  bill  has,  in  this  Court,  deprived  the  vendor 

(a)  See  MaiHock  y.  JMer,  10  Yes.  292. 
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of  fais  legal  remedies  up<m  the  contract,  the  case  might  be  one 
in  which  it  would  be  right  to  order  the  deposit  to  be  restored. 
But,  if  ne  cannot  make  out  that  case — ^that  is,  if  he  cannot  make 
out  that  the  decree  of  this  Court  would  enable  him  to  sustain  a 
bill  to  restrain  an  action  by  the  vendor  for  the  balance  of  the 
purchase  money,  I  think  I  ought  not  to  make  an  order  respect- 
ing the  deposit.  I  certainly  did  not  intend  to  do  more  than  leave 
the  vendor  to  such  rights  as  the  law  would  give  him. 

With  reference  to  this  principle,  it  is  to  be  remembered  that  a 
decree  for  specific  performance  would  give  the  vendor  the  largest 
amount  of  damages  to  which  his  contract  would  entitle  him, 
whereas  the  damages  in  an  action  for  non*perfonnance  of  the 
Qontract  may  possibly  be  measured  by  a  different  scale.    * 

I  think  I  ought  not  to  makd  an  order  for  the  return  of  tho 
dqxisit 


Upon  the  conclusion  of  the  judgment  dismissing  the  biUi 
oounael  were  instructed  to  say,  that  the  Bishop  of  Exeter  was 
still  willing  to  pay  the  plaintifGs  the  stipulated  price  for  their  in* 
terests  in  the  premises,  (subject  to  his  costs,)  upon  their  makings 
satisfiictory  tide,  by  procuring  the  concurrence  of  all  neoessary 
parties,  or  othemrise,  without  insistmg,  as  against  them,  upon  the 
paramount  title  in  right  of  the  see. 
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*FoBD  V.  Wastkll.  [*229] 

1847 :  12th  June ;  2nd  July. 

A.  and  &,  in  1838,  filed  their  bill  for  the  administration  of  an  estate,  of  the  residue 
of  which  they  were  each  entitled  to  one  third.  In  1840  they  changed  their 
solicitor  in  the  cause,  and  appointed  F.  as  such  solicitor,  who  so  continued  until 
1843,  when  they  again  changed  their  splicit^r.  F.  then  brought  his  action 
against  A.  (B.  having  gone  out  oC  the  jurisdiction)  for  the  amount  of  his  bill  of 
oosta,  and,  in  June,  1844,  he  recovered  and  entered  up  judgment  in  such  action. 
In  June,  1845,  F.  filed  his  bill  for  foreclosure  under  the  statute  1  &  2  Vict  c.  110, 
as  against  A.'s  third  part  of  the  property,  the  subject  of  the  first  suit  In  July, 
1846^  F.  obtained  the  common  decree  for  foreclosure  against  A.,  and  default  being 
made  on  the  23rd  of  March,  1847,  the  order  for  foreclosure  was  made  absolute. 
The  order  absolute  >iras  then  enrolled.  A.  had  no  property  exoept  that  to  which 
she  was  entitled  in  the  first  suit,  but  the  value  of  the  property  to  which  she  was 
entitled  in  that  suit  was  three  or  four  times  the  amount  of  F.'s  judgment-debt  and 
costs.  The  Master  had  made  his  report  in  the  first  suit^  and  the  cause  stood  for 
hearing  on  further  directions  and  on  exceptions,  when,  on  an  application  in  June^ 
1847,  the' Court  enlarged  the  time  appointed  by  the  Master  for  the  payment  of  the 
debt  and  costs,  notwithstanding  the  order  absolute,  and  notwithstanding  its 
enrolment 

A  MOTION  by  the  defendant,  whose  property  had  been  charged 
with  a  judgment  debt,  under  the  stat  1  &  2  Vict  c.  110,  to 
enlarge  the  time  appointed  by  the  Master  for  the  payment  of  the 
principal,  interest,  and  costs  foimd  due  to  the  plaintiff,  notwith- 
standing an  order  which  had  been  made  foreclosing  the  defend- 
ant absolutely.  The  order  for  foreclosure  absolute  had  been  en- 
rolled. 


Mr.  Wood  and  Mr.  Ooodeve^  for  the  motion. 

Mr.  BimxUy  and  Mr.  HandeU,  contra. 

The  cases  mentioned  in  the  judgment,  and  Burgh  v.  Lang- 
txm,{a)  and  Anon.,  1  Bamardiston,  221,  were  cited, 

(o)  15  Vin.  Ab.  (Z.,)  pL  2,  p.  476. 

Vol.  VI.  26 
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Vice-Chancellor  : — The  defendant,  Ellen  Miles  Wastell  is 
one  of  the  three  children  of  William  Wastell,  deceased ;  and 
upon  his  death  she  became  entitled  to  one-third  of  a  sum  of 
400W.,  charged  by  the  marriage  settlement  of  her  parents  upon 
the  estates  of  her  grandfather,  Sir  John  Miles ;  she  is  also  en- 
titled to  one-third  of  the  residuary  real  and  personal  estate  of 
Sir  John  Miles,  under  his  will.     On  the  12th  of  January,  1838, 

the  defendant,  and  Harriet  Ann  Wastell,  her  sister,  who 
[*230]    *had  a  similar  interest  under  the  will,  instituted  the  suit 

of  Wastell  V.  Leslie,  to  have  the  accounts  taken  of  the  real 
and  personal  estate  of  Sir  John  Miles,  and  the  trusts  of  his  will 
executed  under  the  decree  of  the  Court.  By  the  decree  in  that 
cause,  and  other  causes  supplemental  thereto,  certain  accounts 
and  inquiries  were  directed,  and  it  was  ordered,  among  other 
things,  that  an  annuity  of  200?.  a  year  should  be  paid  to  the  de- 
fendant, and  that  that  sum  should  go  in  part  of  the  sum  of  40001, 
to  one  third  ef  which  she  was  entitled  under  the  settlement 
The  report  was  made  in  this  cause,  exceptions  were  taken,  and 
the  case  is  set  down  upon  the  exceptions,  and  for  fiirther*  direc- 
tions. It  is  certainly  a  subject  for  remark,  that  this  should  be 
the  state  of  an  administration  suit  nearly  ten  years  after  its 
institution. 

At  the  time  of  the  institution  of  that  suit,  Messrs.  Hicks  & 
Harris  acted  as  solicitors  for  the  defendant  and  her  sister,  and 
continued  so  to  do  until  June,  1840,  when  they  were  discharged, 
and  Mr.  Charles  Ford,  the  plaintiff  in  the  present  suit,  became 
the  solicitor  for  the  plaintiffii  in  -that  cause.  Mr.  Ford  continued 
to  conduct  the  cause  until  January,  1843,  when  he  also  was  dis- 
charged, and  the  management  of  the  suit  was  entrusted  to  other 
solicitors.  Mr.  Ford,  upon  being  discharged,  brought  his  action 
against  the  defendant,  Ellen  Miles  Wastell  (her  sister,  Harriet 
Ann,  having  married  and  gone  abroad,)  for  his  costs  in  the  suit 
of  Waskll  V.  Leslie,  and  (as  I  will  assume)  for  other  costas.  In 
June,  1844,  he  obtained  judgment  in  the  action  for  431 Z.  19s. 
lOd. ;  on  the  18th  of  June,  1844,  that  judgment  was  entered  up ; 
and  on  the  25th  of  June,  1845,  Mr.  Ford  instituted  the  present 
suit  for  foreclosure,  under  the  stat  1  &  2  Vict  c.  110,  of  all 
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tlie  defendant's  interest  in  the  property  th&  sabject  of  the  suit 
of  Wastell  V,  Leslie.  In  July,  1846,  the  common  decree 
for  foreclosure  was  made,  and  in  *December,  1846,  the  [*281] 
Master  by  his  report  found  the  sum  of  674t  12s,  to 
be  due  to  the  plaintiff  in  respect  of  his  judgment  debt,  interest, 
and  costs,  and  he  appointed  the  18th  of  March,  1847,  for  pay- 
ment of  that  sum.  That  report  was  confirmed.  The  money 
was  not  paid  on  the  18th  of  March,  1847,  and  on  the  2Srd  of 
March,  1847,  an  order  was  made  that  the  defendant,  Ellen  Miles 
Wastell,  should  stand  absolutely  debarred  and  foreclosed  of  and 
from  all  right,  title  and  interest  in  the  undivided  third  part  of 
property  the  subject  of  the  suit  of  Waslell  v.  Leslie.  That  order 
was  afterwards  enrolled. 

On  the  4th  of  June,  1847,  on  behalf  of  the  defendant  Ellen 
Miles  Wastell,  notice  was  given  of  a  motion  for  the  12th  of  June, 
1847,  that  notwithstanding  the  order  of  the  23rd  of  March,  1847, 
the  time  appointed  by  the  Master's  report  for  payment  of  the  sum 
found  due  to  the  plaintiff  for  principal,  interest,  and  costs,  might 
be  enlarged  for  six  calendar  months,  or  to  such  other  period  as 
the  court  might  direct.  The  notice  of  motion  does  not  seek  to 
discharge  the  order  of  March,  1847,  but  asks  that  the  time  may 
be  enlarged  notwithstanding  that  order.  Upon  looking  at  the 
precedents,  it  appears  that  the  common  form  of  application  is, 
that  the  order  may  be  discharged  upon  payment  of  the  money 
at  the  expiration  of  the  enlarged  time,  and  that,  upon  failure  of 
payment,  the  order  should  stand ;  but  I  should  not  have  allowed 
the  difference  in  the  form  of  the  application  to  have  stood  in  the 
way  of  my  giving  relief. 

The  case  upon  the  merits  is  this :  that  the  defendant  has  no 
property  whatever  except  that  which  is  the  subject  of  the  suit  of 
Wastell  V.  Leslie  ;  that  she  had  become  totally  destitute  of  the 
means  of  providing  for  her  own  livelihood  by  reason  of 
the  non-termination  of  that  puit,  *and  that  she  was  de-  [*282] 
pendant  on  the  bounty  of  a  friend  for  the  necessaries  of 
life ;  that  she  had  every  personal  motive  to  accelerate  the  termi- 
nation of  the  suit,  but  that  she  had  hitherto  been  unable  to  do 
60 ;  that  the  plaintiff's  debt  consisted  of  costs  incurred  in  tlio 
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proseeution  of  the  dSause  of  Waslell  v,  Leslie^  and  that  those  costa 
would  be  paid  oat  of  the  fuad  to  be  adrainistered  in  that  cause. 
The  defendant  sajs^  that  the  amount  of  her  share  in  the  testator^s 
estate  so  to  be  administered  m  five  or  six  times  as  great  as  the 
amount  of  the  debt ;  that  she  fully  expected  that  the  suit  of  Was- 
M  V.  Leslk  would  have  beeE  terminated  before  the  time  appointed 
by  the  Master  for  payment  of  the  moneys  but  that  the  suit  had 
in  gome  degree  been  delayed  by  the  plaintiff  insisting  that  he 
ought  to  be  made  a  party  thereto  in  respect  of  the  charge  sought 
to  be  enforced  bj  him  in  the  present  suit ;  that  the  accounts  in 
Was^U  V,  Leslie  have  been  taken,  and  the  report  made ;  that  one 
exception  has  been  taken,  and  the  cause  set  down  upon  the  ex- 
ception and  on  further  tiirections,  - 

On  behalf  of  the  plaintiffj  Ford,  it  was  represented  that  the 
debt  in  respect  of  which  he  recovered  the  judgment  consiMed  of 
costs  in  the  cause  of  Was^U  v,  Leslie^  of  costs  in  the  aetioUj  and 
other  costs  but  the  plaintiff  does  not  in  his  affidavit  define  what 
those  other  costs  are.  Ha  then  controverts  the  affidavit  of  the 
defendant  as  to  the  value  of  the  property.  But,  attending  to  the 
opportunity,  which  Mr.  Ford  had,  in  the  two  years  and  a  half 
during  which  he  had  the  management  of  the  suit,  of  knowing  the 
value  of  the  property,  and  also  of  the  nature  of  the  suit,  I  am 
satisfied  that  I  may  safely  conclude  that  the  value  of  the  property 
is  three  or  four  times  the  amount  of  his  debt ;  and  that  the  plain* 
tiff  cannot  successfully  impugn  the  proposition  relied  on  by  Ellen 
Miles  Wastell,  that  she  was  justified  in  expecting 
[*233]  *that  this  administration  suit  would  have  been  termi- 
nated before  the  time  fixed  by  the  Ma^ster  for  the  pay- 
ment of  Ford's  debt  The  defendant's  case  is  left  untouched  by 
the  affidavits  filed  by  the  plaintiff  in  this  cause,  except  to  the 
extent  I  have  mentioned-  The  question  I  have  to  consider  is^ 
whether  that  case  shows  a  sufficient  ground  for  the  present 
motion. 

In  Nanny  v.  Edwards^ia)  the  Lord  Chancellor  said  that  the 
Court  requires  some  merits  to  be  shown  to  enlarge  the  lim^^ 

(a)  4  Rubs,  134. 


> 
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(thougli  a  very  strong  case  may  not  be  required,)  but  in  that  case 
no  excuse  was  given.  In  Eip-e  v.  Hans(m,{a)  a  similar  doctrine 
is  laid  down.  The  &cts  of  the  last  case  are  rather  an  authority 
for  the  present  application,  so  far  as  it  shows  the  ground  upon 
which  the  Court  will  enlarge  the  time  rather  than  allow  a  mort- 
gagee by  foreclosure  to  obtain  an  estate  greatly  exceeding  the 
value  of  his  debt.  Edwards  v.  Cunliffe{b)  is  also  an  important 
authority  for  the  mortgagor  in  the  present  case  The  cases  cited 
in  Jones  v.  Creswicke{c)  show  that  the  court  does  not  require  a 
stronger  case  than  the  present  to  grant  the  indulgence ;  and  if 
the  case  had  turned  solely  upon  the  merits,  I  should  certainly 
have  granted  the  relief  asked. 

Objections,  however,  have  been  taken  in  point  of  form.  First, 
(excluding  the  fact  of  the  enrolment  of  the  order  absolute,)  the 
question  is  suggested,  whether  the  order  of  the  2Srd  of  March 
last,  making  the  foreclosure  absolute,  is  a  conclusive  answer  to 
an  application  to  enlarge  the  time,  or  whether  the  difficulty  which 
that  order  presents  may  not  in  some  way  be  overcome  ?  Jones 
V.  Creswicke,  and  the  cases  there  cited,  are  an  answer  upon  that 
point  It  is  clear  that  the  Court  may  and  will  enlarge 
*the  time  for  payment  of  the  mortgage-money  after  the  [*284] 
order  for  making  the  foreclosure  absolute,  by  directing 
the  order  to  be  discharged  upon  the  condition  that  the  money 
be  paid  at  the  expiration  of  the  enlarged  time,  and  in  de&ult  of 
such  payment  that  the  order  should  stand. 

The  next  point  insisted  on  by  the  plaintiff  was,  that  the  en- 
rolment of  the  order  of  the  23rd  of  March,  1847,  making  the 
foreclosure  absolute,  prevented  the  Court  from  interfering.  One 
reason  why  I  have  gone  into  the  case  so  fully,  is,  that  it  appeared 
to  me  at  the  time  of  the  argument,  that  the  objection  could  not 
be  sustained  to  the  extent  contended  for.  If,  indeed,  it  were 
necessary  that  I  should  rehear  the  order  of  the  23rd  of  March, 
1847,  the  objection  must  prevail.  I  cannot  re-hear  an  order  that 
is  enrolled.  The  Lord  Chancellor,  however,  would  be  equally 
without  jurisdiction  in  that  respect,  and  the  House  of  Lords  could 

(a)  2  Beay.  478.  (p)  1  Madd.  287.  (c)  9  Sim.  304^ 
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only  rcliear  it,— liul  far  what  purpose  ! — iur  iIk^  purpose  olMeL-id- 
ing  wlicLlitr  tiic  order  Wius  ]>rnpLr  iil  llie  tune  it  wus  ituu.k*, — u 
matter  Jiut  in  (li^jmu-.  The  Hon.^o  of  Lunls  l-uuM  nut  it>tuj'lLTe 
upon  an  origiiKtl  applicatluii  to  t'lilar^ie  tlitj  time.  But  iLf  objeet 
uftlie  pi\,^i^nt  applicatiun  i^,  mtl  to  liisjiiUo  llic  proj.»riety  vif  tliat 
^.■mIlt  at  the  tiinr  it  wi[^  in:itle;--  the  L^'Miuiil  of  liic  aj>phcatiu!U 
aiiiiiutiiig  that  order  to  liave  Ikvii  uriiiiiiulh  right,  ^vas  ihai  upuu 
mutter  .sul>?iequeiit  tu  the  order,  the  Court  ouuht  to  enlarge  tlnj 
tiJiK'  }i.>r  piiyiiicu!  ul'  I  lie  nioiu'v.  In  OAtr  \\  Btffn'f,(*()  eited  at 
tlio  bar^  that  wns  llie  j^round  on  wlueli  the  relief  was  sought,  aiid 
on  the  nuittcr  snbs^^er^ut'nl  to  the  order  the  Court  granted  the 
application,  Tf  I  ain  lij^hl.  in  payings  that,  fur  the  purpo.^e  of 
granting  i^neh  indulgeTiee  in   a   pnijM'r  case,  the   order  of  the 

2^ril  of  ilaieli,  lsi7,  d'  no}  enrolled,  iniglit  \vd\e  been 
[''235]     di.sehargnl,    thu   "i|iiesticai  vmi   that  part  of  tlie  ease  i<, 

whether  1  luight  ni>t,  15 jr  the  ,sana?  purpose,  i^rder  the 
enrolnicnL  to  be  vaeaiLd.  Tlie  ca.<e  being,  on  the  nierit.s,  a  pro* 
jier  e;Lse  ibr  i'nliLrging  the  time;  the  enri>hiieut  i.-^  no  ni]|K<hnient 
to  nn  ovkU'V  b^■iug  nta'lc  fbi-  that  pni'j.HKsr  bv  u  ei^irt  r»J\"nNi].>ereiit 
jurusdietion.  ]u)r  tlii;?,  tuo  f>f  the  easi  s  eitoi!  in  the  note  to  Jonvj 
Y.  Cf''-s'rifi'f:^{J,i  are  autlKiritles,  and  so  uko  is  the  ease  of  Cuktr 

The  reniainhigfptesLiun  is,  whcth.^r,  as  \'ie..-(Jhaneelltir,  1  Lave 
p^wer  to  order  tlie  eifrohiient  tu  Ije  v:ieated,  1  ihuught  at  one 
time  I  niight  h;Lve  gut  uvt-r  liie  dillicidty  l^y  Ibnnding  my  order 
on  tlie  matter  ^ub.-i-ipa/iit,  ami  making  it,  iiiptwidislandiiig  the 
order  of  the'  2od  of  ^^areh,  isiT;  as  upuu  a  bill  of  revie^v  I 
might  snper^^ede  the  original  liivret-,  though  signed  atul  enrolled. 
It  appeal's  li.)  m\%  u];inn  further  eiutsid^^raiiuu,  that  the  ]>ro[ier 
order  ti>  luMt^ad^',  in  order  to  give  the  itJd^dg>  nee  whieli  she  seek.^, 
junst  be  an  (-rthrhj  vai^iUe  the  eni^^lmeut  and  dhseharge  the  unl^r 
of  the  2:M  of^Man/h,  L^iT,  nn  riHului-.ui  thai  tlie  mtinry  be  juu.l 
ou  tlie  furtlier  day  a|»puinteil,  anil  if  the  rnoury  he  u^-t  then  paid, 
tliat  the  order  ius  enrolled  sliaU  stand.  This,  at  least,  is  the  Jbrm 
uf  previou.^)  orders,  and  I  will  not  iiitroJLiLii  a  new  fonjt  u{  urder 

{a]  1  Rep.  in  CJjaD.  2^3.  {h)  D  Sim.  317,  B- 
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upon  my  individual  opinion.  I  find,  hovever,  that  no  applica- 
tions to  vacate  an  enrolment  have  been  made  except  before  the 
Lord  Chancellor,  and  I  therefore  very  reluctantly  refuse,  on  that 
ground,  to  make  the  order.  I  entertain  no  doubt  as  to  the  merits 
of  the  case,  but  for  the  reason  I  have  stated,  I  think  the  applica- 
tion should  be  made  to  the  Lord  Chancellor. 


The  motion  was  then  made  before  the  Lord  Chancellor, 
who  (4th  May,  1848)  enlarged  the  time  for  foreclosure 
♦until  the  second  seal  of  the  then  ensuing  Michaelmas  [*286] 
Term.  His  Lordship  said  that  the  enrolment  of  the  order 
absolute  did  not  prevent  the  time  from  being  enlarged,  where,  on 
the  merits  of  the  case,  the  defendant  was  entitled  to  that  enlarge- 
ment 


BiKD  V.  Heath.  ^j^ 


1848:  29th  April;  6th May. 

The  acddental  omiasion  of  an  usual  term  or  direction  in  a  decree  or  order  is  an 

error  which  may  be  corrected  by  petition  under  the  54th  Order  of  April,  1828; 

but  not  BO  the  omission  of  any  term  or  direction  which  would  only  have  been  in- 

troduoed  under  the  express  judg:ment  of  the  Court 
The  representative  of  a  mortgagor,  who  had  obtained  a  decree  for  redemptioni 

ordered,  on  the  petition  of  the  mortgagee,  to  produce  the  original  decree  for  the 

purpose  of  correction. 
The  lien  of  a  soUlltor  in  the  cause  held  not  to  entitle  him  to  withhold  an  original  o^ 

der  of  the  Court  in  which  there  was  an  accidental  error  Uiat  required  correction. 

Ths  decree  for  redemption  in  this  case  had  omitted  the  usual 
direction  to  the  plaintiff  to  pay  what  should  be  found  due, 
'*  within  six  months  after  the  said  Master  shall  have  made  his 
report"(a) 

The  plaintiff  died  after  the  decree  was  made,  and  his  represen- 
tative did  not  prosecute  the  suit.    The  defendant  then  filed  his 

(a)  See  Seton  on  DecreeB,  p.  145. 
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supplemental  bill  to  carry  on  the  accounts,  in  order  that,  by  pro- 
ceeding with  the  cause,  the  representative  of  the  mortgagor 
might  be  compelled  either  to  redeem  the  estate,  or  be  foreclosed 
upon  his  default.  The  original  decree  was  in  the  possession  of 
the  representative,  who  had  been  also  the  solicitor  for  the  deceased' 
plaintiff;  and  the  defendant  (the  mortgagee)  presented  his  peti- 
tion, praying  that  the  decree  might  be  corrected  by  inserting  the 
words  *' within  six  months,''  &C.,  and  that  the  representative 
might  produce  it  to  the  registrar  of  the  Court,  and  leave  the 
same  with  the  clerk  at  the  entering-seat  for  the  purpose  of  having 
the  correction  made  in  the  entry  of  the  decree. 


Mr.  Sogers^  for  the  petition. — The  omission  must  be 
[*237]  *regarded  as  a  clerical  error,  which  the  Court  will  correct 
under  the  Order  XLV.  of  April,  1828.  The  order 
originally  delivered  out  is  the  only  one  in  which  the  correction 
can  be  made ;  and  the  plaintiff's  solicitor,  who  is  an  officer  of  the 
Court,  will  not  be  permitted  to  impede  justice  by  withholding  it 

Mr.  Speedy  for  the  respondent,  objected  to  the  order  asked  by 
the  petition :  first,  because  it  did  not  distinctly  appear  that  the 
original  decree  was  in  his  hands :  he  had  in  his  possessibn  a 
parcel  of  papers  relating  to  the  cause,  which  he  had  sealed  up 
for  the  benefit  of  the  parties  entitled  to  them,  but  he  had  not  ex- 
amined it  to  see  if  the  decree  was  amongst  them.  Secondly,  be- 
cause the  insertion  of  an  entire  sentence  in  the  decree  could  not 
be  deemed  a  clerical  error,  which  properly  woulc^  comprehend 
only  a  correction  of  names,  dates,  or  sums ;  and,  lastly,  because 
the  representative  of  the  deceased  plaintiff,  in  his  character  of 
solicitor,  claimed  a  lien  on  all  the  papers  in  the  cause,  upon  which 
claim  he  had  insisted  in  his  answer  to  the  supplemental  bill.  He 
was  willing  to  give  up  the  papers  on  the  payment  of  his  debt 


The  Vicb-Chancellor  said,  that  where  the  correction  sought 
to  be  made  in  an  order  required  the  insertion  of  matter  which 
could  not  have  been  introduced  by  the  registrar,  as  of  course, 
when  the  order  was  made,  but  which  required  the  judgment  of 
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the  Court  to  be  pronounced  upon  it,  t^e  case  was  not  one  which 
fell  within  the  4oth  Order  of  1828 ;  but  where  the  correction  was 
of  a  nature  which  would  havebec^n  included  under  a  direction 
for  the  '*  usual  order,"  applicable  to  the  ca^  without  any  specific 
expression  of  the  judgment  of  the  Court^e  considered 
the  case  to  be  within  *the  45th  Order ;  that  in  this  case    [*288] 
it  was  clearly  a  matter  of  course  to  insert  the  direction 
tor  payment  within  six  months,  and  the  absence  of  these  words 
was  a  plain  slip  or  omission :  that  the  respondent  should  have 
an  opportunity  of  se^irching  the  papers  in  his  possession  relating 
to  the  cause,  and,  if  the  decree  were  not  among  them,  he  might 
be  heard  on  an  affidavit  of  that  fact  at  the  next  seal :  that  if  the 
document  was  in  his  possession,  it  must  be  produced  for  correct 
tion  according  to  the  prayer  of  the  petition :  that  the  document 
would  not  be  taken  from  the  custody  or  power  of  the  respondent, 
nor  would  any  lien  which  he  might  have  on  the  papers  in  the 
cause  be  disturbed,  but  he  could  not  be  permitted  to  avail  him- 
self of  the  accidental  omission  of  a  passage  in  the  decree,  to 
deprive  the  opposite  party  of  the  benefit  of  the  suit,  except  upon 
tb«  terms  of  paying  his  costs. 


I£ay  6. — ^No  affidavit  being  produced,  the  order  was  made. 
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[*239]  *WiLLiAMS  V.  Teale. 

1847 :  7th,  Sth,  and  22iid  M97;  19th  June;   5th  Julj. 

Devise  and  bequest  of  f/eehUd  and  leasehold  estates  to  trustees,  upon  trust,  after 
paying  certain  annuities,  to  settle  the  same,  so  that,  as  nearly  as  the  rules  of  law 
and  equity  would  permit,  the  testator's  six  younger  children  should  recetre  the 
rents  and  profits  in  equal  shares  during  their  lives,  with  benefit  of  survivorship 
if  any  of  them  should  die  without  leaving  issue,  and,  if  any  should  did  leaving 
issue,  that  the  child  or  children  of  him  or  her  so  dying,  during  the  lives  of  his 
said  other  cliildren  and  of  the  survivor,  should  take  the  share  of  him  or  her  so 
dying  of  the  said  rents  and  profits ;  and  that,  upon  the  death  of  all  his  said  other 
children,  as  to  the  leasehold  estates!  ^b®  same  to  go  and  belong  to  the  issue  of  his 
said  other  children  for  their  respective  lives,  in  equal  shares,  with  benefit  of  sur- 
vivorship ;  and  as  to  the  freehold  estates,  the  issue  of  his  said  children  to  take  the 
rents,  profits,  and  proceeds  thereof  for  their  respective  lives,  in  equal  shares,  with 
benefit  of  survivorship  in  case  of  the  death  of  any  of  such  issue  without  leaving 
issue,  and  if  any  of  such  issue  of  his  said  children  should  die  leaving  issue,  the 
child  and  children  of  him  or  her  so  dying,  during  the  lives  of  such  issue  of  his 
said  children  and  of  the  survivor  of  them,  should  take  the  share  of  him  or  her 
so  dying ;  and  after  the  death  of  all  the  issue  of  his  said  children,  then,  as  to  the 
said  leasehold  estates,  the  same  to  go  and  belong  to  the  child  and  children  of 
such  issue  Absolutely  as  tenants  in  common ;  and  as  to  the  said  fi-eehold  estates, 
in  case  the  issue  of  his  said  children,  or  any  of  them,  should  leave  issue  living  at 
the  decease  of  the  last  survivor  of  the  said  issue,  then  that  the  same  should  be 
to  the  use  of  the  child  and  children  of  the  bodies  of  the  issue  of  his  said  children, 
and  of  the  heirs  of  the  body  and  respective  bodies  of  such  child  and  children, 
and,  if  more  than  one,  equally  to  be  divided  amongst  them  as  tenants  in  com- 
mon ;  and  if  there  should  be  a  failure  of  issue  of  the  body  or  bodies  of  any  such 
child  or  children,  then,  as  to  the  original  and  accrued  shares  of  such  child  or 
children  whose  children  should  so  fail,  to  the  use  of  the  remaming  and*  other  and 
others  of  the  said  children,  and  the  heirs  of  the  body  or  bodies  of  such  remaining 
and  other  children,  and,  if  more  than  one,  equally  as  tenants  in  common ;  and 
in  default  of  such  issue  of  his  said  children,  to  the  use  of  the  right  heirs  of  the 
testator.  The  six  youn^r  children  of  the  testator  survived  him.  Some  of  them 
had  children  at  the  time  of  his  death,  and  some  had  children  bom  after  his  death. 

Held,  that  the  six  younger  children  of  the  testator  took  life  interests  in  both  the 
freehold  and  leasehold  estates,  with  remainder,  as  to  the  flreeholds,  to  the  child- 
ren of  such  younger  children  as  tenants  in  common  in  tail,  with  cross  remainders 
between  and  among  them,  and  the  ultimate  remainder  to  the  testator^s  right  hein ; 
and,  semble^  that  the  same  children  of  such  younger  children  (after  the  decease  of 
the  last  survivor  of  their  respective  parents,  the  tenants  for  life)  take  absolute 
interests  in  the  leaseholds. 

That,  in  oonsidering  the  validity  of  the  limitatioiiB,  the  state  of  the  fiunily  at  the 
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death  of  the  testator  (and  not  at  the  date  of  his  will)  is  to  be  regarded ;  and, 
therefore,  if  a  gift  be  to  such  of  the  children  of  a  particular  parent  as  shall  attain 
a  greater  age  than  twentj-one  jears,  and  the  parent  die  in  the  lifetime  of  the 
testator,  and  the  class  be  ascertained  at  the  testator's  death  the  gift  is  valid. 

Hut  the  limitation  to  the  unborn  children  of  the  testator's  children  for  their  lives 
was  not  void  for  remoteness  onlf  ,  because  it  was  a  gil^  to  persons  who  might  be 
unborn  at  the  death  of  the  testator. 

TLat  where,  upon  the  decease  of  the  testator's  "  children,"  the  estate  was  given  to 
the  "  issue^^  of  such  children,  and  where  it  was  g^ven  over  in  case  the  testator's 
*'  children"  should  die  "  without  leaving  issue,"  and  in  like  uses  of  the  word  issue, 
the  word  "issue"  must  read  "child  or  children,"  although,  in  other  parts  of  the 
will,  it  might  be  necessary  to  read  the  word  "  issue"  in  a  different  sense. 

Where  it  is  referred  to  the  Master  to  approve  of  a  settlement  in  pursuance  of  an 
executory  trust,  the  court  does  not  usually  insert  in  the  order  declarations  as  to 
the  interests  which  the  parties  are  thereafter  to  take,  but  merely  directs  the  Mas- 
ter to  approve  of  a  settlement  in  conformity  with  the  will,  articles,  or  other  direc- 
tion upon  which  it  is  to  be  founded. 

The  questions  in  the  cause  were,  to  what  extent  the  directions 
contained  in  the  will  of  Joseph  Teale,  for  the  settlement 
*of  his  real  and  personal  estate,  were  inconsistent  with    [*240] 
the  rule  as  to  perpetuities,  and  therefore  void,  and  what 
effect  should  be  ^ven  to  such  of  the  same  directions  as  were  not 
void. 

The  will  was  dated  the  15th  of  July,  1831.  The  testator 
thereby  devised  his  freehold  estates  to  trustees  and  their  heirs 
upon  trust  that  they,  and  the  survivor  of  them,  and  the  heirs  of 
the  survivor,  and  their  or  his  assigns,  should  immediately,  or  as 
soon  as  might  be,  after  his  decease,  convey,  settle,  and  assure 
(with  and  by  the  advice  of  counsel)  his  said  freehold  estates  so 
and  in  such  mauner  (or  as  nearly  thereto  as  the  then  existing 
laws  would  permit,)  that  his  wife  Maria  might,  during  her  life 
or  widowhood,  be  paid  out  of  the  rents  as  well  of  his  freehold 
estates  as  of  his  copyhold  and  leasehold  estates  after  mentioned, 
an  annuity  of  200i  a  year,  with  powers  of  distress  for  securing 
the  same,  and  also  (subject  to  the  same  annuity  of  200J^.)  so  that 
his  son  Joseph  should,  during  his  life,  have  an  annuity  of  £78  a 
year,  payable  out  of  the  same  estates,  and  that  upon  the  death 
of  his  son  Joseph  there  should  be  paid  an  annuity  of  £78  equal- 
ly between  the  children  of  his  son  Joseph  living  at  the  time  of 
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his  decease  during  their  lives,  and,  subject  to  the  before-mention- 
ed annuities,  that  his  several  other  children  (except  his  son 
Joseph)  should  receive  the  rents  and  profits  of  his  freehold 
estates  in  equal  shares  and  proportions  during  their  respective 
lives,  with  benefit  of  survivorship  in  case  of  the  decease  of  any 
or  either  of  his  said  other  children,  (his  son  Joseph  being  ex- 
cepted as  aforesaid,)  without  leaving  lawful  issue :  and  that  in 
case  of  the  decease  of  any  or  either  of  his  said  other  children 
leaving  lawful  issue,  the  child  or  children  of  him  or  her  so  dying 
during,  the  lives  of  his  said  other  children  and  the  survivor  of 

them,  should  and  might  have,  receive,  and  take  the 
[*241]    share  and  *proportion  of  him  or  her  so  djring  of  the  said 

yearly  rents,  profits,  and  produce,  and  such  accumulation 
thereof  as  might  at  the  time  of  the  decease  of  him  or  her  have 
accrued  by  survivorship  or  otherwise ;  and  that  upon  the  decease 
of  all  his  said  other  children,  the  lawful  issue  of  such  his  last- 
mentioned  children  should  and  might  receive  and  take  the  yearly 
rents,  profits,  and  proceeds  of  his  said  freehold  estates,  in  equal 
shares  and  proportions,  for  and  daring  the  term  of  their  respec- 
tive natural  lives,  with  benefit  of  survivorship  in  case  of  the  de- 
cease of  any  or  either  of  such  issue,  without  leaving  lawful  issue; 
and  that  in  case  of  the  decease  of  any  or  either  of  such  issue  of 
his  said  last  mentioned  children,  leaving  lawful  issue,  the  child 
and  children  of  him  or  her  so  dying  during  the  lives  of  such 
issue  of  his  said  children,  and  the  life  of  the  survivor  of  them, 
should  and  might  have,  receive,  and  take  the  share  and  propor- 
tion of  him  or  her  so  dying  of  the  said  yearly  rents,  profits,  and 
proceeds,  and  such  accumulations  thereof  as  might  at  the  time  of 
the  decease  of  him  or  her  have  accrued  by  survivorship  or  other- 
wise, and  so  and  in  such  manner,  and  to  this  further  end  and  in- 
tent, that  after  the  decease  of  all  the  lawful  issue  of  his  said  last- 
mentioned  children,  in  case  the  issue  of  his  said  last-mentioned 
children,  or  any  of  them,  should  leave  lawful  issue  living  at  the 
time  of  the  decease  of  the  last  survivor  of  the  issue  of  his  said 
last-mentioned  children,  then  his  said  freehold  estates  should  go 
and  be  to  the  use  and  behoof  of  all  and  every  the  child  and 
children  of  the  respective  bodies  of  the  issue  of  his  said  last 
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mentioned  children  lawfully  to  be  begotten,  and  of  tbe  heirs  of 
the  body  and  respective  bodies  of  such  child  and  children,  equal- 
ly to  be  divided  between  or  amongst  such  children,  if  more  than 
one,  share  and  share  alike,  as  tenants  in  common,  and  not  an 
joint  tenants ;  and  if  there  should  be  but  one  such  child,  then 
to  the  use  of  such  only  child  and  the  heirs  of  his  -or 
*her  body ;  and  in  case  there  should  be  more  than  one  [*242] 
such  child,  and  there  should  be  a  failure  of  lawful  issue 
of  the  body  or  bodies  of  any  such  child  or  children,  then  as  to 
the  original  part  and  share,  and  parts  and  shares,  of  such  child 
and  children  whose  issue  should  so  faU,  as  well  as  to  such  other 
part  and  share  and  parts  and  shares  as  by  virtue  of  the  present 
clause  of  his  said  will  should  have  become  vested  in,  or  have 
accrued  unto,  him,  her,  or  them,  or  his,  her  or  their  issue  upon 
the  failure  of  issue  of  any  other  or  others  of  the  said  last-men- 
tioned children,  to  the  use  of  the  remaining  and  other  and  others 
of  the  said  last-mentioned  children,  and  the  heirs  of  the  body 
and  bodies  of  such  remaining  and  other  children,  equally  to  be 
divided  between  and  amongst  such  remaining  and  other  children 
(if  more  than  one,)  share  and  share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  if  there  should  be  but  one  such 
remaining  or  other  child,  then  to  the  use  of  that  one  child,  and 
the  heirs  of  his  or  her  body ;  and  in  default  of  such  issue  of  the 
lawful  issue  of  his  said  last-mentioned  children,  or,  being  any 
such,  they  should  die  without  issue,  then  to  the  use  of  the  right 
heirs  of  him  the  testator  for  ever.  And  the  testator  directed 
that  until  such  conveyance,  settlement,  or  assurance  should  be 
made  of  his  said  freehold  estates,  the  same  should  be  vested  in 
the  trustees  for  the  benefit  of  such  persons,  and  in  such  manner 
and  for  such  estates  and  interests  as  he  had  thereinbefore  de- 
clared concerning  the  same,  or  as  nearly  thereto  as  the  rules  of 
law  or  of  equity  for  the  time  being  would  allow ;  but  subject  to 
the  proviso  thereinafter  contained  prohibiting  the  alienation 
thereof  The  testator  then  bequeathed  to  the  same  trustees  all 
his  leasehold  estates,  upon  trust  that  they  and  the  survivor  of 
them,  and  the  executors  and  administrators  of  the  survivor, 
should,  upon  or  as  soon  as  might  be  after  his  decease,  assign, 
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settle,  and  assure  the  said  leasehold  estates  so  and  in  such 
[*243]     manner  (or  as  near  thereto  *a8  the  rules  of  law  and 

equity  would  permit,) — subject  to  the  said  annuities  to 
his  wife,  and  his  son  Joseph  Teale,  and  his  children, — that  hia 
other  children,  (excepting  his  son  Joseph  Teale)  should  and 
might  receive  and  take  the  rents,  issues,  and  profits  of  his  said 
leasehold  estates,  during  their  respective  lives,  in  equal  shares 
and  proportions,  as  tenants  in  common  (subject  to  the  payment 
of  the  rents  and  performance  of  the  covenants  in  the  several 
respective  leases  contained,)  with  benefit  of  survivorships  during 
the  natural  lives  of  the  survivor  and  survivors  of  his  said  other 
children  in  case  of  the  decease  of  any  of  his  said  other  children 
without  leaving  lawful  issue  ;  and  in  case  of  the  decease  of  any 
or  either  of  his  said  last-mentioned  children  leaving  lawful  issue, 
then  that  such  issue  should  and  might  receive  and  take,  during 
the  natural  lives  of  the  survivors  and  survivor  of  his  said  last- 
mentioned  children,  the  same  share  and  proportion  of  such  rents, 
profits,  and  produce  of  his  said  leasehold  estates  (subject  as  afore- 
said,) as  the  parent  of  such  issue  would  have  taken  if  living ; 
and  upon  the  decease  of  all  his  said  last-mentioned  children,  then 
that  his  said  leasehold  estates  (subject  as  aforesaid)  should  and 
might  go  and  belong  unto,  and  equally  be  divided  amongst,  the 
lawful  issue  of  his  said  last-mentioned  children  during  their 
natural  lives,  with  benefit  of  survivorship  between  them ;  and 
upon  the  decease  of  all  the  lawful  issue  of  such  his  said  last- 
mentioned  children,  then  that  his  said  leasehold  estates  should  go 
and  belong  absolutely  unto,  and  equally  be  divided  between  and 
amongst,  the  child  and  children  of  such  issue  lawfully  to  be  be- 
gotten, as  tenants  in  common,  and  not  as  joint  tenants.  And  the 
testator  declared,  that,  until  the  assignment  thereby  directed 
should  be  made,  the  said  leasehold  estates  should  be  held  upon 
the  trusts  thereinbefore,  expressed,  or  as  nearly  thereto  as  the 

rules  of  law  or  equity  would  permit. 
[*244]        *The  testator  died  in  September,  1831,  leaving  his 

eldest  son,  Joseph,  his  heir-at-law,  and  six  younger  child- 
ren, William  Henry,  Fredrick,  Martha,  Maria,  Elizabeth  Juliette, 
and  Esther,  surviving.    William  Henry  had  one  child  at  the  death 
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of  the  testator,  and  seven  other  children  after  the  death  of  the 
testator.  Federick  had  no  children  at  the  death  of  the  testator, 
bat  had  four  children  bom  afterwards.  Martha  was  married, 
but  had  no  issue.  Maria  was  a  widow,  without  children.  Eliza- 
beth Juliette  had  married  M.  Williams,  and  had  three  children 
bom  before  the  testator's  death,  and  three  afterwards.  Esther 
had  four  children  bora  after  the  testator's  death.  The  will  was 
proved  by  William  Henry,  the  son,  Humphris,  Bugler,  and  the 
widow,  the  executors  and  executrix  and  trustees  named  therein. 
The  bill  was  filed  in  1841,  by  five  of  the  children  of  Elizabeth 
Juliette,  against  such  other  grandchildren  of  the  testator  as  were 
then  living — ^Frederick  and  Maria,  the  surviving  children  of  the 
testator, — ^the  personal  representatives  of  the  deceased  children, 
and  the  executors  and  trustees,  prapng  that  the  trusts  of  the 
will  might  be  executed,  and  the  rights  of  the  plaintiff  and  all 
other  parties  ascertained  and  declared ;  an  account  of  the  per- 
sonal estate,  and  the  rents  and  profits  of  the  real  and  leasehold 
estates  received  by  the  executors ;  that  the  shares  of  the  plain- 
tifib  might  be  secured,  and  maintenance  allowed  to  them  there- 
out :  and  that  the  fiEtther  of  the  plaintifiGs,  or  some  proper  person, 
might  be  appointed  their  guardian.  The  Master,  by  his  report 
in  August,  1846,  found  the  state  of  the  £unily  and  the  relation- 
ship of  the  parties. 


Mr.  BomiUy  and  Mr.  CoU^  for  the  plaintifBs : — 

The  children  of  the  testator  (except  the  eldest)  are  entitled  to 
life  interests  in  the  freehold  and  leasehold  property  of 
*the  testator,  and  the  plaintiff,  as  the  children  of  Eliza-  [^46] 
beth  Juliette,  are  entitled  to  their  mother's  share  of  the 
rents  and  profits  until  the  death  of  the  last  survivor  of  the  testa- 
tor's children.  In  the  settlement  to  be  executed,  the  freehold 
estate  ought  (aft;er  the  life  estates)  to  be  limited  to  all  the  grand- 
children of  the  testator  excluding  the  children  of  the  eldest  son 
in  tail,  with  cross  remainders ;  and  the  leasehold  estate  to  be 
limited  to  the  same  grandchildren  absolutely,  as  tenants  in 
common. 

As  to  the  real  estate,  the  case  comes  expressly  within  the  de- 


246  CASES  m  CHANCEEY. 

1847.— Williama  v.  Teale. 

Ciiioa  in  Humherston  v.  E'umherston.(a)  From  the  time  of  that 
decision  down  to  the  case  of  Vanderphnk  v*  King{b)  it  had  been 
uniformly  held,  that,  where  ther^  is  a  limitation  to  ao  unborn 
pereoa  for  life,  with  remaiuder  to  bis  children  or  isane^  the  remain- 
der is  void,  and  such  intended  tenant  for  life  will  take  an  estate 
tmL  It  is  true  that  in  Gok  v,  SewtU{c)  Sir  Edward  Sugden  appears 
to  have  suggested  that  the  rule  against  perpetuities  cannot  ap- 
ply to  the  case  of  remainders,  and  that  no  remainder  can  be  too 
remote.  But  upon  what  foundatiou,  except  that  such  remainders 
were  in  certain  cases  void,  has  the  doctrine  ofci/pres  proceeded  ? 
Afterwards,  in  the  same  caa€,(or)  Sir  K  Sugden  says, — "  the 
effect  of  the  modern  rule  against  perpetuities  has  been  to- render 
the  old  doctrine  obsolete,  although  it  has  rendered  void  suooes- 
Bive  estates  to  successive  unborn  cJasses  of  isaue,"  In  Seatoard 
V.  Wilb€k(€}  Lord  Ellenborough  said, — "the  law  will  not  allow  of 
Bucceasive  limitations  of  estates  for  life  to  persons  unborn.*'     The 

same  doctrine  is  also  to  be  found  in  Chapman  dera*  OU- 
[*246J     ver  v.  ^Brownj(f)  Nicholl  v.  Nicholl(^)     The  suggestion 

of  Sir  E.  Sugden  may  properly  apply  to  all  the  several 
classes  of  contingent  remainders  described  by  Mr.  FearjWj  except 
the  fourth.(/i)  But  it  is  doubtful  whether  it  can  properly  be 
held  to  apply  to  the  fourth  class^  viz.  where  the  remainder  is  lim- 
ited to  a  person  not  m  es^e  when  the  remainder  is  created,  where 
the  contingency  relates  to  the  object  of  the  gift.  It  has  never 
yet  been  decided  that  any  person  is  a  competent  object  of  gift 
who  shall  not  necessarily  be  in  esse  within  the  period  specified  by 
the  rule  against  perpetuities,  viz.  a  life  or  liv^  in  being  and 
twenty-one  years,  and  the  period  of  gestation.  In  the  case  of  exe- 
cutory devises  and  springing  uses,  the  limitations  must  be.  so 
framed  that  they  will  necessarily  take  effect  within  such  period : 
Cadell  V.  Palmei\{i)  By  analogy  of  reasoning  it  might  well  be 
held  that  a  limitation  by  way  of  remainder  to  an  unborn  person 

(a)  1  R  Wma  332,  4c,  (b)  3  Hare,  2. 

{e)  4  Dn  &  War.  1 ;  dow  on  appeal  beG>ra  the  House  of  Lords.         (d)  Id  S3. 
(<)  6  East,  198.  (/)  3  Bum  1626.  (g)  2  W.  BL  116». 

(A)  See  Peame,  Coating.  EenL  p.  8.  (*)  7  B%h,  N,  a  302. 
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cannot  take  effect  or  be  good,  nnlees  the  object  of  gift  must  ne- 
cessarily come  into  being  within  the  same  prescribed  period. 

With  respect  to  the  leasehold  esti^te,  there  is  a  oonjointexecutory 
disposition  of  real  and  personal  estate,  which  brings  the  case  with- 
in Mogg  V,  Mogg-{a)  Franks  v,  Price.{b)  In  Boudedge  v.  DorriJic) 
it  is  said  that  the  doctrine  of  cypres  does  not  apply  to  personalty, 
but  that  was  a  case  under  a  power  of  appointment,  and  not  under 
an  executory  trust  The  direction  that  the  settlement  shbuld  be 
made  as  near  to  the  limitations  of  the  will  as  the  rules  of  law  will 
permit,  is,  in  fact  a  direction  that  the  intention  of  the 
testator  *shall  be  executed  cypres.  The  word  ''issue''  [^247] 
must  be  read  "children : "  ,Sibley  v.  Perry, {d)  In McrH' 
mer  v.  WesiH^  the  trusts  were  not  executory  as  in  HumbeTsUm  y. 
EumbersUm^  and  the  Court  was  therefore  bound  to  construe  the 
will  as  it  stood;  moreover,  in  that  case  the  Court  considered  that, 
besides  the  intention  to  give  life  estates,  there  was  an  intention 
that  the  estates  should  not  go  over  until  there  was  a  general 
fidlure  of  issue.  There  is  no  reason  in  this  case  for  enlarging  the 
life  estate  of  the  children  of  the  testator,  or  for  invalidating  the 
gift  to  the  grandchildren :  Porter  v.  Fox^{f)  Bankes  v.  The  Baron- 
ess Le  Despencer^ig)  ToUkmache  v.  Earl  of  Qwentry,{h)  1  Jarman  on 
Wills,  pp.  229,  n.  (s,)  2SS  and  284 ;  2  Id.  728 ;  and  Feame  Con- 
ting.  Bem.  602 ;  Id.  205,  Butler's  note. 

Mr.  BoUf  Mr.  Bogers,  and  Mr.  Olasse,  for  other  grandcb!l(£ren 
of  the  testator,  in  the  same  interest  with  the  plaintiflk 

Mr.  Anderdon  and  Mr.  BudaBf  for  the  surviving  children  of  the 
testator,  contended  that  the  children  of  the  testator  took  estates 
tail  in  the  freehold  and  absolute  interests  in  the  personalty.  They 
reli^  on  Hayes  v.  Hayes{i)  as  applicable  to  the  personal  estate. 
The  testator  intended  to  give  life  estates  to  all  his  lineal  descen- 
dants, a  purpose  which  the  law  does  not  allow  to  be  effected :  Doe 

(a)lUer.  654.  (&)  3  Bear.  182.  (e)2  Ve6.Jim.  SG*}. 

((Q  7  Ves.  633.  (e)  2  Sim.  274.  (/)  6  Id.  486. 

{g)  10  Id.  676.  {h)  8  Bligh,  N.  &  547.         (t)  4  Ruaa.  311. 
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dem.  JEverett  v.  Ooohe,{a)  Ootton  v.  HeaOtfi))  Oakes  v.  Gha^(mt^{c) 
Thomason  v.  Mose8j{d)  Cooke  v.  Bowhr,{i)  Mortimer  v. 
[*248]     WesL{f)    The  cy  pres  *doctrinelias  not  been  applied  to 
personal  estate :  BaughUm  y.  Jame8,{g) 

Mr.  Wood  and  Mr.  Wray^  for  the  heir-at-law,  argued  that  the 
devise  of  the  real  estate  was  throughout  tainted  with  remoteness ; 
and  that  it  was  not  a  case  in  which  the  cy  pres  doctrine  had  anj 
application.  By  giving  estates  tail  to  the  grandchildren,  the  Court 
would  defeat  the  particular  intent,  which  was  plainly  expressed, 
without  fulfilling  any  general  intent  to  justify  the  adoption  of  the 
doctrine ;  BrudeneU  v.  Mwes,{h)  S&award  v.  W2focfc.(i)  The  Court 
would  give  life  estates  to  the  first  takers,  and  declare  all  the  other 
limitations  to  be  void. 

Mr.  Chxmdleas  and  Mr.  BumsrguA,  for  the  trustees. 


JwM  19. — ^The  Vick-Chanckllob,  after  stating  the  terms  of 
the  devise  of  the  freehold  eatate : — 

Then  follows  the  gift  of  the  leashold  estate,  the  limitations  of 
which,  so  far  as  relates  to  the  successive  legatees,  do  not  differ 
from  the  limitations  of  the  freehold  estate :  but  as  to  the  ultimate 
disposition,  it  is  given  to  the  ultimate  takers  absolutely,  instead 
of  being  given  to  them  in  taU.  It  is  not  necessary  to  advert  to 
any  other  clauses  in  the  will  for  the  purpose  of  stating  the  grounds 
of  my  judgment. 

The  will  was  dated  on  the  15th  of  July,  1881.  I  think  the 
date,  immaterial,  although  it  was  a  fact  upon  which  part  of  the 
argument  at  the  bar  was  founded.  The  testator  died  on  the  17th 
of  September,  1881.  The  present  bill  was  filed  in  the  year 
1841.  The  plaintiff  are  the  youngest  children  of  Elizabeth 
Juliette  Williams,  who  was  a  daughter  of  the  testator.    The  de- 


(a)  7  East,  269.  i^  PoUexf  26.  (c)  Id.  38. 

(d)5Beav.  n  (e)  2  Keen,  64.  (/)  Ubi  sup. 

to)  1  OolL  44.  (»)  7  Vea  381.  (♦)  5  Bast,  198. 
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cree  of  the  Court,  *made  in  January,  1844,  merely  di-  [*249] 
rected  the  Master  to  ascertain  the  persons  who  were  in- 
terested,— ^the  children  and  grandchildren  of  the  testator,  and 
their  representatives.  It  did  not  direct  any  account  to  be  taken 
of  the  estate,  and  a  doubt  occurred  to  me  whether,  until  the  ac- 
coants  were  taken,  I  could  make  any  decree.  It  appears  to  me, 
however,  in  the  present  state  of  the  case,  that  I  must  to  some  ex- 
tent make  a  declaration  now,  for  if  the  children  of  the  testator 
be  right  in  what  they  contend  for,  viz.  that  they  are  tenants  in  tail 
of  the  freehold  estate,  and  absolute  owners  of  the  leasehold,  then 
the  plaintiflb  would  have  no  interest  at  least  as  to  the  matters  of 
the  account  K  that  were  so,  the  account  may  be  waived,  and 
some  of  the  proceedings  in  the  cause,  which  would  be  otherwise 
necessary,  may  be  obviated.  So  fisir  therefore,  as  it  is  necessary 
to  make  a  declaration,  I  must  explain  the  view  which  I  take  of 
the  rights  of  the  parties. 

According  to  the  Master's  report,  it  appears  that  the  testator 
had  seven  children,  three  sons  and  four  daughters,  all  of  whom 
survived  him. 

The  plaintiffe,  who  are  children  of  a  deceased  daughter,  and 
grandchildren  of  the  testator,  claim  their  mother's  share  of  the 
estate  until  the  death  of  the  survivor  of  the  testator's  children, 
and  they  claim  also  to  be  tenants  in  common  in  tail  with  the 
other  grandchildren  of  the  testator.  The  children  of  the  testator, 
two  of  whom  are  still  living,  insist  that  they  are  to  be  considered 
as  tenants  in  tail,  and  the  heir-at-law  claims  the^  real  estate,  on 
the  ground  that  the  cy  pres  doctrine  will  not  apply  to  deprive 
him  of  it. 

Now,  upon  some  parts  of  the  case  I  am  prepared  to  express 
my  opinion  without  hesitation.   I  am  clear  that  the  word 
"  issue"  must  be  read  "  child  or  children,"  in  *those  parts    [*250] 
of  the  will  in  which  the  property  is  given  over  in  case 
the  testator's  children  shall  die  without  leaving  issue, 
and  where  it  is  given  upon  the  decease  of  all  the  testator's  child- 
ren (except  the  eldest)  to  the  lawful  issue  of  such  children  of  the 
testator,  and  other  like  passages,  which  were  the  subject  of  argu- 
ment at  the  bar ;  and  this  conclusion  is  in  no  degree  affected, 
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in  my  mind,  by  the  consideration  that  it  may  be  neoeasary  to 
read  the  word  ^'  issue"  in  a  different  sense  in  another  part  of  the 
will,  in  which  the  property  is  given  over  to  the  right  heirs  of  the 
testator,  upon  a  total  &ilnre  of  the  younger  branches  of  the  tes- 
tator's fiiinily.  The  reasoning  in  Sibby  v.  Perry{a)  appears  to 
me  to  seltle  this  point ;  independently  of  which  there  are  some 
passages  in  the  will  upon  which  it  is  impossible  to  construe  the 
word  "issue"  otherwise  than  "children."  Thus  (for  example 
only)  the  testator  in  one  place  says,  "  and  to  this  further  end  and 
intent,  that  after  the  decease  of  all  the  lawful  issue  of  my  said 
last-mentioned  children,  in  case  the  issue  of  my  said  last-mentioned 
children,  or  any  of  them,  shall  leave  lawful  issue  living  kt  the 
time  of  the  decease  of  the  last  survivor  of  the  issue  of  my  said 
last-mentioned  children,"  then  over. 

Upon  another  point  I  have  also  as  strong  an  opinion  as  may 
be  consistent  with  the  respect  which  is  due  to  the  decision  of  a 
vety  eminent  judge,  with  which  it  possibly  may  be  thought  to 
conflict  I  think  that,  under  this  will,  notwithstanding  the  de- 
cision in  Hayes  v.  Hayes^{b)  the  limitation  of  the  testator's  property 
to  the- unborn  children  of  the  testator's  children  is  not  void  for 
remoteness  only  because  it  is  a  gift  to  persons  who  might  be 

unborn  at  the  death  of  the  testator. 
[*251]  *A  third  point  upon  which  my  mind  is  also  made  up  is 
this, — ^that,  in  considering  the  validity  of  the  limitations 
in  this  will,  with  reference  to  the  state  of  the  testator's  fiunily,  the 
state  of  the  family  must  be  looked  at  as  it  existed  at  the  time  of 
the  death  of  the  testator,  and  not  as  it  existed  at  the  date  of  the 
will.  K  a  testator  should  give  his  property  to  A.  for  life,  with 
remainder  to  such  of  A's.  children  as  should  attain  twenty-five 
years  of  age,  and  the  testator  should  die,  living  A.,  there  is  no 
doubt  but  that  the  limitations  over  to  the  children  of  A.  would 
be  void :  Leake  v.  Robinson  ,ic)  but,  if  in  that  case  A.  had  died 
living  the  testator,  and  at  the  death  of  the  testator  all  the  child- 
ren of  A.  had  attained  twenty-five,  the  class  would  be.  then  as- 
certained, and  I  cannot  think  it  possible  that  any  court  of  justice 

(a)  9  Tea.  622.     (»)  4  Stub.  311.    Per  Sir  John  Leacb,  M.  B.       (c)  2  Mer.  36S. 
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would  ezolude  tbem  from  the  benefit  of  the  bequest^  on  the 
ground  only  that  if  A.  had  survived  the  testator,  the  legacy  would 
have  been  void,  because  the  class  in  that  state  of  things  could  not 
.  have  been  ascertained.  I  have  noticed  this  point  because  I  find 
that  an  intelligent  writer  (I  allude  to  Mr.  Lewis,  in  his  book  of 
Perpetuities)  has  expressed  a  contrary  opinion  in  his  observations 
on  the  case  of  Vanderpbtnk  y.  King^{d)  and  has  upon  that  ground 
doubted  the  correctness  of  my  decision  in  that  case.  In  another 
part  of  the  same  book,  the  cases  upon  which  he  founds  his 
opinion  are  collected  and  commented  upon ;  but  upon  examining 
those  cases,  it  appears  to  me  that  none  of  them  (as  it  is  in  terms 
admitted)  is  inconsistent  with  the  opinion  I  have  expressed.  I 
have  considered  the  point  with  much  attention,  and  I  am  dear 
that  the  question  to  be  considered  is  how  the  fiimily  stood  at 
the  death  of  the  testator,  and  not  how  it  stood  at  any  earlier 
data(i) 

♦Treating  these  several  points  as  decided,  the  explana-  [*262] 
tion  of  the  case  may  be  simplified  by  excluding  firom 
consideration  that  particular  disposition  in  the  will  which  applies 
to  the  intermediate  enjoyment  by  the  children  of  any  child  of  the 
testator  (except  the  survivor  of  such  children,)  which  child  should 
die  leaving  children.  It  is  under  this  gift  of  the  intermediate 
interest  that  the  plaintiffs  now  claim ;  but  this  exclusion  obviously 
will  not  affect  the  point  I  have  now  to  consider;  for  until  the 
death  of  the  survivor  of  the  testator's  children,  there  is  no  gift 
to  hia  grandchildren,  except  by  way  of  substitution  for  the  parent 
of  any  child  (except  the  eldest)  dying,  whilst  any  other  child  of 
the  testator  survives.  It  will  also  simplify  my  explanation  if  I 
consider  lihe  case  in  the  first  instance  with  reference  to  the  real 
estate  only. 

The  case,  then,  will  be  reduced,  as  it  appears  to  me,  to  a  simple 
point  The  case  will  be  the  same  as  if  (subject  to  the  two  annui- 
ties of  2001  and  781)  the  testator  had  given  his  real  estate  to  his 
trustees  to  be  by  them  conveyed  and  assured,  so  as  to  give  the 
same  to  the  testator's  children  (except  the  eldest  child)  equally 

(a)  3  Hm^  L  (6)  See  8  Hue^  VI. 
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between  them  during  tbeir  lives^  with  survivorship  between  them, 
and  after  the  decease  of  the  sarvivor  of  the  ehildren,  then  to  the 
grandchildren  (except  the  children  of  the  eldest  son)  born  and 
to  be  born  (in  like  manner,)  equally  between  them  during  their 
liveSj  with  survivorship  between  them;  and  after  the  death  of 
the  survivor  of  the  grandchildren,  then  to  the  testator'^  g^eat 
grandchildren  (except  the  great  grandchildren  by  Joseph)  bom 
and  to  be  born  (in  like  manner,)  equally  between  them^  not  how- 
ever for  their  lives,  but  as  tenants  in  common  in  tail,  with  croas- 

remainders  in  tail  between  them,  with  a  limitation  over 
[*253]     to  the  right  heirs  of  the  *testator  in  default  of  issue  of 

all  the  children  of  the  testator  (excepting  the  eldest  son.) 
That  is,  I  think,  the  whole  of  the  case ;  and  upon  such  limitations 
I  have  no  difficulty  in  saying,  I  adhere  to  the  conclusion  I  came 
to  in  VandeT^hnk  v.  A7/i^,  to  which,  and  to  the  cases  there  cited 
(I  mean  Humberston  v.  ffnTnberston^  and  the  cases  of  that  class,) 
I  refer  to  avoid  repetition ;  and  hold  that  the  children  of  the  tes- 
tator (except  the  eldest  son  took  estates  for  their  lives  only ;  and 
that  is  all  which  I  must  now  decide.  It  is  not  necessary  to  the 
decree,  though  as  part  of  my  present  judgment  I  may  add,  that, 
in  my  view  of  the  case,  the  grandchildren  (except  the  child  of 
the  eldest  son)  took  estates  tail  general  by  purchase,  as  lenanti* 
in  common  in  tad,  with  cross  remainders  between  them  in  tail, 
with  an  ultimate  limitation  to  the  right  heirs  of  the  testator,  faiK 
ing  the  estates  tail  so  limited.  All  that  it  is  necessary  now  to 
declare  is,  first,  that  the  children  took  life  estates  only ;  and, 
secondly,  the  interest  of  the  plaintiffs  in  their  mother's  share  of 
the  rents  and  profits  until  the  death  of  the  last  survivor  of  the 
testator^s  children  (except  the  eldest,)  and  then  direct  the  accouotB, 
with  liberty  for  the  parties  to  apply  at  the  death  of  such  survivor 
of  the  testator's  children* 

With  regard  to  the  personal  estate,  the  effect  of  the  will  as  to 
the  rents  and  profits  of  that  part  of  the  property  will  be  the 
same  until  the  death  of  the  last  survivor  of  the  younger  children 
of  the  testator.  The  acconuts  of  the  estate  will  be  taken  with 
these  declarations,  and  it  does  not  appear  to  me  necessary  at  pre- 
Bent  to  go  farther  into  the  case,  . ,    ,  ' 


CASES  m  CHANCERY.  254 

184*7.— Willmms  y.  Teale. 

*The  case  was  spoken  to  on  the  minutes  of  the  decree,  [*254] 
in  which,  afker  declaring  the  will  established,  directing 
the  accounts  to  be  taken,  and  declaring  that  (subject  to  the  annui- 
ties) the  testator's  six  younger  children  were  entitled  to  the  rents 
and  profits  of  the  fireehold  and  leasehold  estates  for  their  respec- 
tive lives,  and  the  life  of  the  survivor  of  them,  with  the  benefit 
of  survivorship  upon  the  death  of  any  of  them  without  leaving 
children,  and  that  the  plaintiff  and  the  other  child  of  the  de- 
ceased daughter  were  jointly  entitled,  until  the  death  of  the  last 
survivor  of  the  same  six  younger  children,  to  their  mother's 
share  of  the  same  rents  and  profits,  the  Court  was  asked  to  insert 
the  following  declarations : — 

DecLare,  that  in  the  settlement  to  be  executed  in  pursuance  of  the  said  wiBi  the 
said  freehold  estates  ought,  after  the  decease  of  the  Uist  sunrivor  of  the  testator's 
said  ax  younger  children,  to  be  limited  to  or  in  trust  for  the  several  grandchildren 
of  the  said  testator,  bom  or  to  be  bom  of  the  testator's  said  six  younger  children, 
who  are  by  the  said  win  directed  to  take  for  the  term  of  their  respective  natural 
lives,  and  to  the  heirs  of  the  respective  bodies  of  such  grandchildren  in  strict  settle- 
ment, with  cross  remainders  between  them,  according  to  the  course  of  law;  such 
limitations  to  the  said  grandchildren  and  the  heirs  of  their  respective  bodies,  to  be 
to  them  as  tenants  m  common  per  capita,  and  not  per  stirpes;  and  with  an  ultimate 
limitation,  in  default  of  such  issue,  to  the  testator's  own  right  heirs.  And  declare, 
that  in  the  settlement  to  be  executed  as  aforesaid,  the  said  leasehold  estates  ought, 
after  the  decease  of  the  last  survivor  of  the  testator's  said  six  younger  children,  to 
be  limited  absolutely,  for  the  remainder  of  the  testator's  estate  and  interest  therein, 
in  trust  for  the  same  aforesaid  several  grandchildren  of  the  testator,  bom  and  to  be 
bom  of  the  testator's  said  six  younger  children,  such  grandchildren  to  iake  per 
capita  as  tenants  In  common. 


5tii  July, — ^Vice-Chancellor  : — ^I  have  referred  to  the  order 
in  Humberston  v.  Humberston^icC)  Bankes  v.  The  Baroness 
Le  Despencer^{b)  and  *Ttevor  v.  Trevor.{c)  With  regard  [*255] 
to  HumbersUm  v.  Humberston^  it  appears  the  Lord  Chan- 
cellor went  fully  into  the  law  of  the  case,  and  in  giving  his 
judgment  he  said,  that  all  persons  living  at  the  death  of  the  tes- 
tator in  that  case  were  to  take  life  estates  only,  and  those  that 
were  bom  afterwards  were  to  take  estates  tail.    He  fully  explain- 

(a)  Ubl  supra.  (6)  See  11  Sim.  508.  (c)  See  13  Sim.  113. 
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ed  his  views  upon  the  subject ;  but  when  he  came  to  make  an 
order,  the  order  was,  *^  that  the  Master  should  see  a  settlement 
made  of  the  said  trust  estate,  pursuant  to  the  said  will  and  limi- 
tations, to  the  several  persons  named  to  be  tenants  for  life  under 
the  said  will,  and  to  the  heirs  male  of  their  bodies  in  strict  settle- 
ment,  according  to  the  course  of  law ;  and  if  any  of  the  parties 
who  are  made  tenants  for  life  have  any  issue  male  then  living, 
their  names  are  to  be  inserted  in  the  said  deed  of  settlement" 
The  order  went  no  further.  In  Bankes  v.  The  Boaroness  ic 
Despencer,  the  question  was,  whether  the  whole  direction  was  not 
void,  or  whether  the  Court  would  execute  it:  that  was  the  point 
argued.  The  Vice-Chancellor  did  not  give  a  short  answer,  simply 
saying  that  he  would  carry  it  into  effect ;  but  he  stated  his  view 
of  the  case,  with  his  reasons  very  fully,  and  having  given  that 
explanation  to  the  parties,  he  directed  "that  the  Master  was  to 
approve  of  a  proper  settlement  to  be  made  of  the  estates  com- 
prised in  a  certain  deed,  upon  the  uses  and  trusts,  and  according 
to  the  directions  expressed  concerning  the  same  in  and  by  the 
said  deed,  and  to  state  the  same  to  the  Court."  In  Trevor  v. 
Trevor,  after  explaining  the  view  of  the  Court,  the  reference  was 
"for  the  Master  to  approve  of  a  proper  settlement  in  pursuance 
of  the  wiirand  codicils,"  &c. 

It  appears  by  these  cases,  that,  although  it  has  been  usual 
for  the  Court  to  explain  its  views  of  the  case  before 
[*256]  *it,  to  justify  the  judgment,  the  Court  does  not  do  more 
than  refer  the  preparation  of  the  instrument  to  the 
Master.  That  is,  in  strictness,  the  proper  way  of  dealing  with  the 
case,  for  it  is  evident  that  I  cannot  make  a  perfect  declaration. 
The  Master  knowing  the  view  of  the  Court,  will,  to  a  certain  ex- 
tent, carry  it  out,  and  the  settlement  being  so  &r  prepared  by  the 
Master,  the  parties  are  enabled  to  come  again  before  the  Court 
and  perfect  the  settlement,  without  the  embarrassment  which 
might  possibly  arise  from  prospective  declarations. 

I  have  no  objection  in  this  case  to  a  declaration  that  the  chil- 
dren of  the  testator  took  life  estates  in  conformity  with  my  deci* 
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sion,  and  then  refer  it  to  the  Master  to  approve  of  a  settlement^  in 
which  be  will  of  course  have  regard  to  that  declaration.(a) 


Kahmon  v.  Sedgwick, 

1846:  19th  and  20th  Kovember. 

A.  accepted  a  bill  of  exchange  for  1502.  drawn  by  and  for  the  accommodation  of  B. 

B.  indorsed  the  bill,  and  then,  in  order  to  fodlitate  its  being  discounted,  procured 

C.  to  indorse  it  B.  subsequently,  and  before  it  became  due,  delivered  the  bill 
16  a  person  who  advanced  him.  1002.  upon  it  When  the  bill  became  due  the 
holder  demanded  payment  of  the  1002.  from  C,  and  G.  some  weeks  afterwards 
took  up  the  bill  by  giving  the  holder  a  new  bill  of  exchange  for  1601,  and  the 
holder  then  paid  him  a  further  sum  of  601,  in  addition  to  the  1001  he  had  for- 
merly paid  to  B.  G.  brought  his  action  against  A.  upon  the  bill,  and  B.  filed  his 
bill  to  restrain  the  action,  and  have  the  bill  delivered  up.  The  common  injunc- 
tion was  obtained,  but  was  dissolved  on  the  merits,  and  G.  recovered  judgment 
in  the  action.    At  the  hearing  the  bill  was  dismissed  for  want  of  equity,  with 


The  plaintiff  accepted  a  bill  of  exchange  for  150?.,  drawn  by 
Edward  Sedgwick,  dated  the  16th  of  September,  1848,  and 
made  payable  three  months  after  date.  E.  Sedgwick  requested 
the  defendant,  John  Sedgwick,  his  brother,  to  indorse 
the  bill,  in  order  that  he  might  *the  better  prpcure  it  to  [*257] 
be  discounted,  and  the  defendant  accordingly  added  his 
name,  as  the  second  indorser,  E.  Sedgwick  being  the  first.  After 
such  indorsement,  and  before  the  bill  had  become  due,  it  was 
handed  over  to  Fagg,  who  advanced  E.  Sedgwick  lOOt  upon  it. 
The  bill  not  being  paid  when  it  became  due,  Fagg  applied  to  E. 
Sedgwick,  as  the  drawer  and  first  indorser,  and  to  the  defendant, 
as  the  second  indorser,  to  take  it  up ;  and  on  the  11th  of  January, 
1844,  the  defendant  gave  Fagg  another  bill  of  exchange,  payable 
at  three  months  from  that  date,  for  160i,  and  Fagg  delivered  up 
to  the  defendant  the  bill  for  1502.,  and  paid  him  502.,  making, 

(a)  See  Slakealey  v.  Whiddon^  1  Hare,  183,  where  it  was  ordered  that  a  particu- 
lar clause  should  bo  inserted  in  a  purchase-deed  to  be  settled  by  the  Master. 

Vol.  VL  29 
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with  the  10021  adyanoed  to  E.  Sedgwick,  and  lOZ.  discount,  the 
consideration  for  the  new  bill.  Fagg  afterwards  died,  and  in 
December,  1844,  the  defendant  paid  his  administrator  the  160t 
The  defendant  broiight  his  action  against  the  plainti£  upon  the 
bill,  in  June,  1844. 

The  suit  was  instituted  in  July,  1844,  for  an  injunction  to  re- 
strain the  action,  and  for  delivery  up  of  the  bill  for  1501,  to  be 
cancelled.  The  plaintiff  alleged  that  he  accepted  it  partly  for 
the  purpose  of  paying  a  debt  which  was  owing  by  himself  and  E. 
Sedgwick  to  a  third  party,  by  whom  it  was  intended  that  the  bill 
should  be  discounted ;  and  as  to  the  remainder  of  the  amount  for 
the  accommodation  pf  E.  Sedgwick ;  and  upon  the  agreement 
that  E.  Sedgwick  would  provide  for  the  payment  of  the  bill  when 
it  became  due :  that  the  debt  was  not  paid,  the  party  to  whom  it 
was  owing  having  refused  to  discount  the  bill :  that  he  (the  plain- 
tiff) had  received  no  consideration  for  the  bill  from  E.  Sedgwick, 
or  from  the  defendant,  and  that  such  facts  had  been  known  to 
the  defendant  before  be  took  the  bill.  He  submitted, 
[*258]  also,  that  as  the  bill  had  become  *payable  on  the  19th 
of  December,  and  had  not  come  into  the  hands  of  the 
defendant  until  the  11th  of  January,  the  defendant  had  taken  the 
bill  subject  to  all  the  equities  attaching  upon  it  in  the  hands  of 
the  party  to  whom  it  was  delivered. 

The  defendant  by  his  answer,  denied  that  he  had  any  notice 
of  the  absence  of  consideration  as  between  the  plaintiff  and  E. 
Sedgwick ;  and  he  denied  that  in  fact  there  had  been  any  such 
want  of  consideration,  for  he  alleged,  and  gave  evidence  to  prove, 
that  the  plaintiff  was  indebted  to  E.  Sedgwick  in  more  than  the 
sum  of  150t,  for  business  done  by  the  latter  as  the  plaintiff's 
attorney.  The  defendant  also  alleged,  and  gave  evidence  to  prove, 
that,  besides  the  amount  of  the  bill  for  160t  which  he  had  paid 
to  Fagg,  he  had,  in  September  1843,  advanced  to  E.  Sedgwick 
the  sum  of  8121 ;  and  he  insisted,  therefore,  that  he  was  indorsee 
for  value  of  the  bill  of  exchange  in  question. 

The  common  injunction  restraining  the  action  upon  the  bill 
was  obtained,  and  was  dissolved  upon  the  answer,  after  argument 
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The  defendant  recovered  in  the  action  upon  the  bill.    On  the 
hearing  of  the  cause, 

Mr.  Wood  and  Mr.  Olasae^  for  the  plaintiflF.— The  defendant 
did  not  become  the  holder  of  the  bill  until  after  it  became  due, 
and  he  must  therefore  be  bound  by  all  the  equities  which  existed 
between  the  drawer  and  the  acceptor;  and  the  plaintiflF  had 
accepted  the  bill  upon  the  agreement  that  it  should  be  paid  by 
E.  Sedgwick  when  it  arrived  at  maturity.  It  was  admitted  by 
the  defendant  that  he  had  not  advanced  any  money  on  account 
of  the  bill  until  after  the  time  that  it  became  due.  He 
was  in  the  situation  of  a  party  who  had  taken  *up  a  bill  [*269] 
for  the  honor  of  the  drawer,  which  gave  him  no  right 
against  the  acceptor.  Ex  parte  La7nbert,{a)  It  was  not  enough 
for  him  to  say  that  he  had  indorsed  and«iade  himself  liable  upon 
the  bill.  The  indorsement  gave  him  no  title  to  sue  upon  the 
bill.  The  question  was  when  he  had  become  the  holder :  Mars' 
ton  V.  AUenJlp)  Adams  v.  Jones.{c)  Upon  his  own  statement  the 
plaintiflF  had  not  advanced  more  than  11021  upon  the  bill ;  and 
even  if  the  circumstances  of  the  case  were  matter  of  defence  at 
law,  the  case  was  one  in  which  the  plaintiflF  was  entitled  to  the 
aid  of  the  Court  to  obtain  a  discovery  of  the  circumstances,  and 
to  have  the  bill  of  exchange  delivered  up.  The  fact  that  the 
defendant  had  recovered  in  his  action  at  law,  since  the  institution 
of  the  suit,  was  no  objection  to  the  relief;  nor  did  it  render  a 
supplemental  bill  necessary :  Massey  v.  Davies.{d) 

Mr.  BomtUy  and  Mr.  Cbofc,  for  the  defendant — ^There  is  no 
distinction  in  this  case  between  the  legal  and  equitable  rights  of 
the  parties.  The  injunction  was  dissolved  by  the  Vice-Chancel- 
lor  of  England,  and  the  case  has  since  been  tried  at  law,  and  the 
defendant  has  recovered  the  amoimt  of  the  bill.  Equity  does  not 
interpose  to  decree  the  delivery  up  of  a  bill  of  exchange  upon 
which  a  party  has  recovered  at  law :  Tkrel/aB  v.  LunLie)   Every 

(a)  13  Ves  179.  (&)  8  M.  ft  W.  494.  (c)  12  Ad.  ft  E.  466. 

(d)  2  Vea.  Jon.  317.  (e)  7  Sim.  627. 
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defence  wliich  the  plaintiff  can  allege  in  this  court,  he  might  have 
insisted  upon  at  law :  Harrison  v.  NeMeship^ip)  Clarke  v.  Man- 
ning.{b)    Where  there  are  no  equitable  rights,  independent  of  or 

controlling  the  legal  rights  of  the  parties  in  the  substance 
[*260]     *of  the  matter  in  dispute,  the  jurisdiction  cannot  be 

translated  by  the  introduction  of  a  prayer  that  the  instru- 
ment on  which  the  right  depends  may  be  delivered  up  to  be 
cancelled:  Oorporation  ofArundd  v.  Holme8.{c) 


The  Yicb-Chancellor  said,  that,  as  he  understood  the  mean- 
ing of  an  accommodation  bill,  (which  the  plaintiff  alleged  this  to 
have  been,)  it  was  an  instrument  which  it  was  intended  the  party 
for  whose  benefit  it  was  accepted,  should  be  enabled  to  carry  into 
the  market  for  the  purpose  of  raising  money.  If  another  person 
added  his  name  to  the  bill  without  consideration,  in  order  to  give 
it  additional  credit^  the  acceptor  was  liable  as  well  to  such  other 
person,  as  to  any  person  by  whom  money  might  be  advanced 
upon  it  In  that  respect  he  could  discover  no  difference  in  the 
case,  as  to  the  liability  of  the  acceptor,  whether  the  money  was 
obtained  upon  the  joint  credit  of  the  drawer  and  acceptor,  or 
upon  that  of  the  drawer,  acceptor,  and  indorser.  Nor  was  it 
material  for  the  purpose  of  this  suit,  whether  the  amount  advanced 
upon  the  bill  was  greater  or  less ;  it  was  a  matter  into  which  the 
court  of  law  would  have  entered.  There  was  no  question  of 
liabUity  raised  by  the  pleadings  in  the  cause  which  might  not 
have  been  tried  at  law.  K  it  were  true  that  the  plaintiff  could 
not  prove  the  &cts  of  the  case  except  by  means  of  the  defendant's 
answer,  that  might  be  a  reason  for  filing  a  bill  of  discovery,  but 
it  was  no  ground  for  relief 

Bill  dismissed  with  oost& 

(a)  S  Myl.  &  K.  423.  (»)  t  Bear.  162.  (e)  4  Bear.  326. 
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♦Parsons  v.  Middleton.  [*261] 

1847:  nth  and  12th  March. 

An  order  signed  bj  A.,  addrecsed  to  his  bankera,  directing  them,  out  of  the  balance 
due  to  him  on  the  final  arrangement  of  his  account,  to  pay  to  B.  a  certain  sum, 
and  which  order  was  forthwith  placed  in  the  hands  of  B.,  who,  accompanied  by 
A.,  immediately  proceeded  to  the  banking  house,  and  delivered  it  to  the  bankers : 
JETeU,  to  be  an  instrument  requiring  a  bill  stamp  within  the  statute  55  Qeo.  3, 
c.  184. 

JBdd,  also,  that  although  the  intention  of  A.  and  B.  was  that  the  order  should  be 
forthwith  delivered  to  the  bankers,  yet  the  fact  that  the  order  was,  according  to 
the  agreement,  delivered  by  A.  to  B.  (the  payee,)  brought  it  within  the  provi- 
sions of  the  Stamp  Act,  applicable  to  an  instrument  of  that  character. 

That  the  agreement  (according  to  which  the  order  was  made)  to  give  B.  a  lien  on 
the  property  of  A.  in  the  hands  of  the  bankers,  consisting  qf  various  shares  and 
securities  on  which  the  bankers  had  a  prior  charge  for  the  amount  of  the  ad- 
vances made  by  them  to  A.,  could  not  be  established  as  separate  fix)m  and  inde- 
pendent of  the  order,  treating  the  order  merely  as  a  notice  of  the  agreement  given 
to  the  bankers,  but  that  the  agreement  must  be  regarded  as  giving  B.  only  such 
a  lien  (if  any)  as  the  order  created. 

The  defendant,  Middleton,  being,  on  the  27tli  of  February, 
1844,  indebted  to  the  plaintiff  in  the  sum  of  1977t,  payment  of 
which  was  demanded,  proposed  to  give  the  plaintiff  a  charge  or 
lien  on  shares  in  various  railways,  and  other  securities  and  pro- 
perty which  had  been  deposited  with  the  defendants.  Moss  &  Co., 
bankers,  of  Liverpool,  and  were  subject  to  a  prior  charge  in  their 
favor.  The  defendant,  Middleton,  then  wrote  and  signed  a  docu- 
ment upon  unstamped  paper  in  the  following  words : — "  27th 
February,  1844.  Messrs.  Moss  &  Co.  Gentlemen, — Out  of  any 
balance  which  may  be  due  to  me  after  final  arrangement  of  the 
account^  I  will  thank  you  to  pay  to  George  Parsons,  Esq.  1977t 
I  remain  your  obedient  servant,  John  Middleton." — This  docu- 
ment upon  being  signed,  was  delivered  to  the  plaintiff,  and  there* 
upon  the  plaintiff  and  defendant,  accompanied  by  a  clerk  of  the 
plaintiff^  went  to  the  banking-house  of  Moss  &  Co.,  and  had  an 
interview  with  the  defendant,  Thomas  Moss,  one  of  the  partners, 
at  which  interview  the  plaintiff  presented  the  document  to 
Thomas  Moss,  and  after  a  conversation  as  to  the  purport  of  which 
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there  was  some  dispute,  the  document  was  left  with  Thomas 
Moss,  and  remained  in  his  possession. 

On  the  9th  of  June,  1845,  the  plaintiflfe  sent  to  the  defendants, 
Moss  &  Co.,  this  notice : — "  I,  the  undersigned  G.  Parsons,  do 
hereby  give  you  notice  to  pay  to  me  all  such  principal 
[*262]  money  and  interest  as  have  been,  or  are,  *or  may  here- 
after be  in  your  possession  applicable  under  and  by  vir- 
tue of  a  certain  order  or  assignment  in  writing  in  my  fevor, 
bearing  date  onjDr  about  the  27th  of  February,  1844,  made  and 
given  by  and  under  the  hand  of  Mr.  J.  Middleton,  whereby  ho 
did  desire,  order,  or  direct  you  to  pay  to  me  the  sum  of  19771, 
or  thereabouts,  out  of  any  balance  of  moneys  which  might  be 
due  from  you  to  the  said  J.  Middleton  after  realizing  the  securi- 
ties in  your  hands ;  and  which  written  order  or  assignment  was 
delivered  by  me  to  you  on  or  about  the  day  when  it  bears  date, 
and  was  accepted  and  assented  to  by  you.    8th  June,  1845. 

Geo.  Pabsons." 

I'he  plaintiflf  filed  his  bill  in  March,  1845,  against  Moss  &  Co., 
and  against  Middleton.  The  bill  (as  amended)  alleged  that,  on 
the  27th  of  February,  1844,  it  was  agreed  between  the  plaintijff 
and  the  defendant,  Middleton,  that  the  plaintiff  shoidd  have  a 
charge  on  the  securities  in  the  hands  of  Moss  &  Co.,  for  his  debt, 
and  that  after  the  agreement  had  been  made  and  concluded, 
Middleton  wrote  and  signed  the  order ;  and  that  immediately  the 
agreement  was  made  and  concluded  between  the  plaintiff  and 
Middleton,  they  proceeded  to  the  banking  house  of  Moss  &  Co., 
and  the  defendant,  Thomas  Moss  on  behalf  of  the  firm,  agreed 
with  the  plaintiff  to  hold  the  said  securities,  (subject  to  the  pay- 
ment of  what  was  then  due  from  Middleton  to  the  bank,)  as  a 
security  for  the  amount  due  from  Middleton  to  the  plaintiflF,  and 
that  thereupon  the  said  order  or  direction  was  delivered  to  the 
defendant,  Thomas  Moss,  on  behalf  of  his  firm,  as  an  authority 
for  the  firm  to  pay  the  said  sum  to  the  plaintiff  pursuant  to  the 
agreement.  The  bill  charged  that  the  plaintiff's  lien  on  the  said 
seciirities  was  in  no  way  dependent  on  the  validity  of  the  im- 
fltamped  order,  and  that  the  lien  was  good,  even  if  the  or- 
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der  were  void  or  invalid;  but  the  bill  charged,  that 
♦although  in  fiict  the  order  was  in  the  plaintiff's  hands  [*263] 
after  it  was  signed,  and  before  it  was  delivered  to  Moss 
&  Co.,  yet  that  it  was  written  and  signed  with  the  intention  of 
being  forthwith  delivered  by  Middleton  to  Moss  &  Co.,  and  that 
the  order  was  delivered  by  the  plaintiff  to  Moss  &  Co.  in  the 
presence  of  Middleton,  and  with  his  privity  and  consent,  a  few 
minutes  after  it  was  so  written  and  signed ;  and  that  it  was  not 
delivered  to  the  plaintiff  as  the  payee  within  the  intent  and 
meaning  of  the  Stamp  Act(a)  The  bill  charged  that  Moss  &  Co. 
were  trustees  of  the  said  securities  for  the  plaintiff  subject  to  the 
payment  of  the  balance  due  to  themselves.  The  bill  prayed  an 
account  of  the  securities  in  the  hands  of  the  defendants,  Moss  & 
Co.,  and  of  the  moneys  realized  from  those  already  disposed  o^ 
and  that,  after  satisfaction  of  the  debt  due  on  the  27th  of  February, 
1844,  from  Middleton  to  Moss  &  Co.,  the  surplus  might  be  applied, 
80  &r  as  should  be  necessary,  in  payment  of  the  plaintiff's  debt 
The  defendants,  by  their  several  answers,  admitting  the  signa- 
ture and  delivery  of  the  order,  submitted  that  it  was  a  bill,  or 
draft,  or  order  for  the  payment  of  a  sum  of  money  out  of  a  par- 
ticular fund  which  might  or  might  not  be  available,  and  was  de- 
livered to  the  payee  thereof  within  the  meaning  of  the  act;  and 
that,  for  want  of  a  proper  stamp,  the  order  was  absolutely  void 
at  law  and  in  equity.  The  defendants  Moss  &  Co.  submitted  to 
the  Court  whether  the  securities  had,  as  against  them,  been  ever 
assigned  or  appropriated  to  the  use  of  the  plaintiff,  or  whether 
they  were  not,  at  all  events,  entitled  to  retain  out  of  the  proceeds 
of  the  securities  the  amount  of  all  their  advances  and  interest, 
not  only  up  to  the  27th  of  February,  1844,  but  up  to 
the  time  the  *account  was  finally  closed.  The  defend-  [*264] 
ants  Moss  &  Co.  admitted  a  balance  of  13372.  13^.  lOd. 
to  be  in  their  hands,  after  satisfying  their  own  claim.  By  their 
answers  to  amendments  in  the  bill,  all  the  defendants  denied  the 
existence  of  any  agreement  independent  of  the  unstamped  order, 
for  charging  the  securities  with  the  plaintiff's  debt.  The  defend- 
ant Thomas  Moss  said,  that,  when  the  order  was  delivered  to  him 

(a)  55  Geo.  3,  c.  184. 


266  CASES  m  CHANCERY. 

1847.— Parsons  v.  Middleton. 

whose  favor  the  order  was  made  happened  to  be  the  bearer.  It 
would  be  a  suprise  on  the  party  to  construe  that  as  a  delivery  to 
the  payee :  JBPtUchtmon  v.  JEkyworth,{a)  Jones  v.  Simpson^{b)  Bar- 
low V.  Broadhur8L{c)  [The  third  question  did  not  call  for  deter- 
mination.] 

Mr.  Wood  and  Mr.  Chandksa^  for  the  defendant  Middleton,  re- 
lied on  the  objection  to*  the  suit  founded  upon  the  Stamp  Act, 
and  cited  Smith  v.  HenJey,{d)  Firbank  v.  Bell,{e)  BxUts  v. 
[*267]  Stvann,{f)  Lord  Brayhroohe  *v.  MeredHh^ig)  JEmly  v. 
Gollins.Qi)  An  agreement  which  appeared  to  have  been 
in  writing  could  not  be  proved  by  parol :  Brewer  v.  Palmer,{i) 
The  distinction  between  this  case  and  Walker  v.  Bostron,  and 
Hvichiiison  v.  Heyworlh,  was,  that  in  the  two  latter  cases  the  order 
was  delivered,  not  to  the  payee,  but  to  the  stakeholder.  Here 
the  order  had  been  delivered  directly  to  the  payee,  and  the  Court 
would  not  introduce  any  distinction  as  to  the  time  it  was  intend- 
ed to  be  retained  by  him,  or  ho\ft  he  was  to  dispose  of  it 

Mr.  Bacon  and  Mr.  B  Palmer^  for  the  defendants  Moss  k  Co., 
insisted  on  the  like  ground  of  defence.  The  circumstance  that 
the  transaction  might  amount  to  an  equitable  contract  for  a  lien, 
did  not  obviate  the  necessity  that  the  instrument  by  which  the 
contract  was  to  be  carried  into  effect  should  be  properly  stamped. 
The  bankers  could  not  have  accepted  the  bill  or  order  without 
subjecting  themselves  to  a  penalty  under  the  Stamp  Act  (s.  11.) 
They  referred  also  to  Bayley  on  Bills,  pp.  190,  192. 

Mr.  BomiRy,  in  reply,  submitted  that  the  Court  would  construe 
the  words  of  the'  Stamp  Act  in  their  ordinary  sense ;  and  the 
instrument  in  question  was  not  a  "  bill,  drafts  or  order,"  in  the 
common  meaning  of  those  words:  Blandy  v.  Herbert{k) — ^He 
mentioned  also  Huddkston  v.  Bnscoe,{l)  and  Malcolm  v.  ScotL{m) 

(a)  9  Ad.  &  EIL  3*75.  (&)  2  B.  ft  C.  318.  (c)  4  B.  Moore,  471. 

(d)  1  PhiL  391.  (e)  1  B.  A  A.  36.  (/)  2  Bro.  A  B.  18. 

ig)  13  Sim.  2*71.  (^  6  M.  A  SeL  144.  (t)  3  Esp.  213. 

{k)  9  B.  ft  0.  396.  (0  11  Yea.  683.  (m)  3  Haie,  39. 
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Vice-Chancellor  : — ^Before  the  plaintiff  can  be  entitled  to 
relief  against  Messrs.  Moss  &  Co.,  it  is  necessary  to  prove 
the  feet  *that  Middleton  gave  the  plaintiff  such  right,  [*268] 
charging  for  his  benefit  the  property  in  the  hands  of 
Moss  &  Co.  If  the  unstamped  order  be  excluded,  it  is  clear  that 
no  agreement  creating  a  lien  upon  the  property  has  been  proved 
as  against  Moss  &  Co.,  for  the  answer  of  Middleton  cannot  be 
read  against  the  other  defendants.  I^  therefore,  the  case  had 
been  made  out  as  against  Middleton,  it  would  still  fail  against 
Moss  &  Go.  (except  as  to  the  1837i  135.  lOci,)  unless  the  Court 
were  to  give  the  plaintiff  the  indulgence  of  directing  an  inquiry 
as  to  that  part  of  the  case.  But  how  does  the  case  stand  as 
against  Middleton,  with  reference  to  the  question  whether  the 
Court  should  give  the  plaintiff  the  indulgence  of  perfecting  his 
case  as  against  the  other  parties  ?  The  proof  of  the  agreement 
is  imperfect  as  against  Middleton.  The  bill  charges,  indeed,  that 
the  plaintiff  and  Middleton  entered  into  an  agreement  with 
respect  to  the  lien,  and  that,  subsequently,  Middleton  gave  the 
plaintiff  an  order  which  was  separate  from,  and  independent  of, 
the  agreement.  But  the  admission  in  the  answer  to  the  original 
bill,  which  must  be  read  with  reference  to  the  state  in  which  the 
record  then  was,  admits  nothing  more  than  this, — ^that  Middleton 
stated  to  the  plaintiff  that  he  had  no  means  of  paying  the  debt, 
but  said  that  his  bankers  had  in  their  hands  securities  belonging 
to  him,  and  thereupon  he  gave  him  the  order  in  question.  'The 
conclusion  from  that  statement  would  rather  be  that  Middleton 
agreed  to  give  the  plaintiff  the  lien  by  means  of  the  order.  I 
could  not)  in  such  a  case,  hold,  even  as  against  Middleton,  that 
any  agreement  had  been  established  independent  of  the  order, 
without  at  least  giving  him  the  opportunity  of  showing,  upon  an 
inquiry,  what  was,  in  fact,  the  nature  of  the  agreement  Exclud- 
ing the  order,  therefore,  the  case  of  the  plaintiff  must  fail. 

With  respect  to  the  form  of  the  order,  there  is  no 
*que8tion.    In  terms,  it  is  a  direction  to  pay  a  sum  cer-    [*269] 
tain  out  of  a  precarious  fund ;  and  assuming  that  it  was 
delivered  to  the  payee, — as  in  feet  it  was, — ^I  have  no  doubt  that 
the  Stamp  Act  applies  to  the  case,  and  that  this  instrument 
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requires  to  be  statnped.  It  was,  however^  saiJ^  that,  according 
to  the  agreement  by  vvbicb  tbe  lien  was  to  be  made  effectual,  the 
order  should  have  been  delivered  to  the  bankers  by  Middletoa 
himselfj  and  not  by  Parsons.  If  that  had  been  tbe  actual  agr^- 
ment,  the  case  would  have  fallen  within  the  authority  of  Walker 
V.  Rostrmla)  I  thiuk^  however,  that  tbe  agreement  was  to  give 
such  a  lien  on  the  property  as  the  order  would  createj  and  not 
any  different  hen ;  and  the  order  being  unstamped,  the  suit  can- 
not be  sustained. 

Bill  dismissed,  with  costs  as  against  Moss  &  Co*,  ^d  without 
costs  as  against  Middleton. 


Baxer  V,  Baejie. 

ia4T :  6th  and  'rth  JiUy. 

On  construing  an  Eippoiatment  of  stock  in  Ibeao  wordfii  ''  imto  find  among  mf  »id 
brother  imd  my  Bietera  and  mj  nephews  ntid  nieces  Ih'ing  at  the  deccaao  of  my 
■wile  in  eqtiftl  Bh^re^  and  pfoportions,''  it  waa  held,  that  the  qnalificatSociR  of  livings 
at  the  de*th  of  the  wife  attached  onlj  to  the  nephews  aud  ni^oea^ — the  la*t  ante- 
oedc?tit 

The  direction  aa  to  the  Hharea  and  proportioiis  in  which  the  le^teea  btb  to  tiJtB  tin 
property  does  not  affect  the  conBtniction  of  the  worda  which  deacribe  the  persona 
who  are  to  take. 

The  legatees  took  per  CTpita. 

Sir  Thomas  Bernaed^  by  hia  will  dated  in  1817,  devised 

certain  real  estates  to  his  brother,  Scrope  Bernard  Morland ;  and 
as  to  a  sum  of  20,000t  Consols,  and  a  sum  of  10,000/,  41 
[*270j  per  cent.  Annuitiea,  vested  in  *the  trustees  of  his  mai^ 
riage  settlement,  upon  trust,  after  the  decease  of  his  wife, 
to  transfer  the  same  m  he  should  direct,  he  directed  as  follows  :— 
"  I  do  hereby  direct  and  appoint,  will  and  declare  that  the  [trus* 
tecs]  do  and  shall,  immediately  after  the  decease  of  my  eaid  wife 
(she  having  survived  me,)  transfer  and  make  over  the  said  two 

(a)  9  M.  &  W.  41L  « 
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sums  of  20,000£  and  10,000t,  and  other  the  trust  premises,  to 
the  persons  and  in  the  proportions  following,  viz.  to  my  nephew, 
the  Reverend  James  Baker,  one  fourth  part  of  the  said  two  sums 
and  trust  premises ;  to  my  nephew,  Thomas  Tyringham  Bernard, 
one  other  fourth  part  of  the  said  two  sums  and  trust  premises; 
and  as  to  the  remaining  moiety  of  the  said  two  sums  and  trust 
premises,  do  transfer  and  make  over  the  same,  or  pay  such  clear 
sum  or  sums  of  money  as  shall  arise  or  be  produced  from  the  sale 
thereof  unto,  between,  and  among  my  said  brother  and  my  sis- 
ters and  my  nephews  and  nieces  living  at  the  time  of  the  decease 
of  my  said  wife,  in  equal  shares  and  proportions." 

The  wife  survived  the  testator  and  the  brother  and  sisters. 
The  principal  question  of  construction  was,  whether  the  qualifi* 
cation  of  being  alive  at  the  time  of  the  widow's  death  was  attached 
to  all  the  legatees,  or  to  the  sisters,  nephews,  and  nieces,  or  the 
nephews  and  nieces  exclusively.  It  was  also  questioned  whether 
the  legatees  took  in  classes,  one  share  for  each  class,  or  whether 
they  took  per  capita. 


Mr.  Bamiay,  Mr.  Wood,  Mr,  BoU,  Mr.  P.  White,  Mr.  B.  Palmer, 
Mr.'  Wickens^  Mr.  Erskinej  and  Mr.  DameU,  appeared  for  the 
different  parties.  The  following  cases  were  cited,  on  the 
question  to  whom  the  qualification  of  *survivorship  at-  [*2T1] 
tached:  Lugar  v.  Harman,{a)  Doe  d.  Hayter  v.  JoinviUe^{b) 
Trail  v.  KMhwhite,{c)  Beck  v.  Bum  ;(df)  and  as  authorities  that 
the  legatees  in  such  a  case  took  per  capita,  Bladder  v.  TFe66,(e) 
Wdd  V.  Bradbury,(J)  and  Dowding  v.  Smith,{g)  In  support  of 
the  contrary  proposition,  Brett  v.  Horton,{h) 


Vice-Chancellob  : — ^The  sole  question  to  which  the  facts  of 
the  case  give  rise  is,  whether  the  words  '*  living  at  the  time  of 
the  decease  of  my  wife,"  refer  to  all  the  persons  (his  brother,  his 
sisters,  and  his  nephews  and  nieces)  to  whom  the  last  moiety  of 

(a)  1  Cox,  260.  (h)  3  Bast,  1T2.  (c)  12  Sim.  6. 

((i)  7  Beav.  492.  («)  2  P.  Wms.  383.  (/)  2  Vera.  706. 

ig)  3  Beav.  641.  {h)  4  Beav.  239. 
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the  20,000/.  and  10,000i  is  given,  or  whether  those  words  refer 
only  to  his  nephews  and  nieces.  I  have  referred  to  all  the  cases 
cited  during  the  argument.  They  all  recognize  and  confirm  the 
principle,  that,  in  the  at)sence  of  something  in  the  context,  or  iu 
the  circumstances  of  the  case,  to  exclude  the  natural  import  of 
the  testator's  words,  I  am  bound  to  give  them  their  natural  eflEect 
It  is  admitted  that  there  is  not  in  this  case  anything  in  the  con- 
text or  in  the  circumstances  to  justify  me  in  departing  from  the 
natural  meaning  of  the  words  of  the  wilL[l]  Beyond  this  the 
cases  do  not  appear  to  me  to  throw  any  light  upon  the  question. 

My  opinion  is,  that  the  words  "  living,"  &c.  are  in  their  appli- 
cation confined  to  nephews  and  nieces.  I^  indeed,  the 
[*272]  bequest  of  the  moiety  of  the  two  sums  had  *been  to  "  my 
brother,  sisters,  nephews,  and  nieces  living,"  &c.,  or  to 
"  my  brother  and  my  sisters,  and  my  nephews  and  my  nieces 
living,"  &c.,  it  might  have  been  impossible  to  read  the  description 
of  the  objects  of  the  testator's  bounty  without  applying  the  quali- 
fication "living,"  &c.  to  all, — ^but  the  circumstance  that  one  bro- 
ther only  is  the  object  of  the  testator's  bounty  quoad  the  moiety, 
and  that  the  nephews  and  nieces  are  described  as  one  class,  leads 
my  mind  irresistibly  to  the  conclusion,  that  the  qualifying  words 
do  not  apply  to  the  one  brother,  or  to  any  but  the  last  antece- 
deht, — the  nephews  and  nieces,  with  which  they  are  immediately 
connected.  ^ 

Ingenious  arguments  were  founded  upon  the  place  in  which 
the  words  **in  equal  shares  and  proportions"  are  found ;  but  I  do 
not  think  that  affects  the  construction.  The  testator  describes 
the  persons  who  are  to  take,  and  then  states  in  what  proportions 
they  are  to  take,  and  the  words,  "  living  at  the  time  of  the  decease 

[1]  A  testator  is  always  presumed  to  use  the  words,  in  which  he  expresses  him- 
BoU;  according  to  their  strict  acceptation,  unless  from  the  context  of  the  will  it  ap- 
pears that  he  has  used  them  in  a  different  sense ;  in  which  case  the  sense  in  which 
he  appears  to  have  used  them  will  be  the  sense  in  which  they  will  be  construed. 
imnghases  exV.  Y.  Cook,  9  Hetc.  149;  Jioyle  v.  SamiUon,  4  Yes.  437  ;  Chvmer  v. 
Finckney,  3  Barbour's  Gh.  B.  466 ;  Bone  v.  Van  Schaick,  3  Ibid.  488 ;  OoUins  t. 
jBoom,  9  Paige's  Gb.  B.  81;  Baker  et  al  v.  AUas  Bank^  9  Mete.  197. 
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of  my  wife,"  are  part  of  the  description,  whether  applied  to  all 
the  objects  or  to  nephews  and  nieces  only. 
The  legatees  take  per  capita. 


*The  Masteb  OB  Keeper,  Feu^ows  and  Scholabs    [*278] 
OF  Clare  Hall  v.  Harding. 

1848:  13th,  14th,  15th,  and  21st  January. 

To  a  bill  which  alleged  (amongst  other  things)  that  the  plaintiiis,  believing  them* 
selves  to  be  entitled  under  a  devise  to  a  dwelling-house  and  shop,  entered  mto 
an  agreement  for  a  lease  of  the  premises,  then  in  a  dilapidated  state,  to  a  tenant, 
in  pursuance  of  which  the  tenant  expended  monej  in  pulling  down  and  rebuild- 
ing the  premises, — that  the  defendant,  who  was,  as  it  afterwards  appeared,  the 
actual  owner  of  a  moiety  of  the  property,  knew  the  true  state  of  the  title,  and 
had  made  a  claim  to  the  whole  property,  which  daim  he  repeated  a  few  days  be 
lore  the  improvements  were  commenced, — ^that  he  knew  also  that  the  improve- 
ments were  being  made,  and  that  the  plaintiffs  and  their  tenant  were  acting  un- 
der a  mistake,  and,  nevertheless,  permitted  the  works  to  be  carried  on  without 
any  objection  during  their  progress, — and  praying  that  the  defendant  might  be 
decreed  to  confirm  the  lease,  and  in  the  meantime  be  restrained  from  evicting  the 
tenant ; — a  demurrer  for  want  of  equity  was  allowed. 

Bdd.  also,  that  in  such  a  case  the  principle  is  the  same  whether  the  owner  and  the 
party  making  the  expenditure  by  mistake  are  strangers,  or  tenants  in  common 
of  the  property. 

That  the  owner  having  once  and  recentiy  given  notice  of  his  daim  to  the  property 
was  not^  in  order  to  exdude  any  equity  in  respect  of  the  expenditure  on  the 
ground  of  mistake  by  the  party  in  possession,  or  of  acquiescence  on  his  own  part, 
bound  again  to  assert  it  when  the  expenditure  began,  or  while  it  was  going  on. 

That,  in  order  to  exdude  such  equity  it  was  not  necessary  that  the  notice  of  his 
daim,  given  by  the  claimant  to  the  party  in  possession,  should  disdose  any  par- 
ticulars relating  to  his  titie ;  nor,  if  the  claim  which  he  made  exceeded  what  he 
was  entitied  to,  was  the  party  in  possession  justified  in  disregarding  it,  or  sup- 
posing it  to  be  unfounded. 

^though  the  Court  will,  by  decree,  restrain  the  settmg  up  of  an  outstanding  term 
to  prevent  the  fair  trial  of  a  legal  right,  yet,  after  the  trial  of  an  ejectment  has 
taken  place,  and  a  term  has  been  set  up  whereby  the  trial  of  the  merits  of  the 
case  was  prevented,  and  the  party  using  it  obtained  a  verdict  and  judgment,  a 
suit  cannot  be  sustained  to  set  that  judgment  aside ;  nor  will  the  &ct,  that  the 
oommunications  made  before  the  trial  by  the  party,  who  so  gained  the  advantage 
at  law,  led  the  other  party  to  believe  that  the  substantial  question  of  the  tiUe 
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would  be  tried  in  the  ejectment,  enable  him  to  siutain  a  suit  for  such  a  purpose ; 
but  if  there  be  any  impediment  to  the  trial  of  the  legal  right  in  another  action  of 
ejectment,  a  suit  maj  be  sustained  for  relief  bj  removing  that  impediment  to  the 
trial  of  the  right  in  such  future  action. 

The  bill,  which  was  filed  in  December,  1847,  against  Henry 
Harding  and  William  Eowntree,  stated  that  Mark  Anthony  Ste- 
phenson, formerly  a  fellow  of  Clare  Hall,  was,  at  the  time  of  making 
his  will,  and  of  his  death,  seised  in  fee-simple  of  a  dwelling-house 
and  shop  in  Newborough-street,  Scarborough,  and  that,  by  his 
will  dated  in  March,  1790,  he  devised  and  bequeathed  his  real 
and  personal  estate  to  trustees,  their  heirs,  executors,  &c.,  upon 
trust  during  the  lives  of  his  sister,  Mary  Bowes,  and  his  cousin, 
Lacy  Harding,  to  repair  and  uphold  all  his  houses  and  buildings, 
and  subject  to  such  trust  he  devised  and  bequeathed  all  his  real 

and  personal  estate  to  the  said  Mary  Bowes  for  her  life, 
[*274]    remainder  *unto  the  said  Lacy  Harding  for  his  Ufe,  and 

from  and  after  the  decease  of  the  survivor  of  them,  the 
said  Mary  Bowes  and  Lacy  Harding,  he  directed  his  trustees  to 
convey  and  transfer  all  his  said  real  and  personal  estates  to  the 
Master  and  Fellows  of  Clare  Hall,  upon  trust  for  the  foundation  and 
endowment  of  one  or  more  scholarships  for  the  benefit  of  natives  of 
Scarborough ;  that  the  testator  died  on  the  24th  of  March,  1790, 
and  his  will  was  proved  by  his  executors,  and  a  memorial  of  the 
probate  copy  registered  in  the  office  for  the  registry  of  deeds,  &c. 
in  the  North  Biding  of  Yorkshire,  pursuant  to  the  stat.  8  Geo.  2, 
on  the  15th  of  July,  1791. 

The  bill  stated  that  Mary  Bowes  died  on  the  16th  of  June,  1790, 
and  that  Lacy  Harding  having,  in  1818,  become  an  inmate  of 
the  York  Lunatic  Asylum,  the  premises  in  Newborough-street 
were  let  and  managed  by  Mary  Harding,  his  mother,  and  the  de- 
fendant, Henry  Harding,  who  was  a  younger  brother  of  Lacy 
Harding ;  that  Mary  Harding,  the  mother,  died  at  sometime  be- 
fore the  year  1825,  and  that  thenceforward  the  premises  were  let 
and  managed  by  the  defendant,  Henry  Harding,  alone :  that  Lacy 
Harding  died  on  the  17th  of  December,  1843 :  that  the  plaintifis 
were  not  informed  of  his  death  until  the  month  of  February, 
1845 ;  and  shortly  afterwards  a  correspondence  was  opened  be- 
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tweea  the  solicitors  of  the  plaintiflfs  and  William  Eowntree,  the 
tenant  of  the  premises  in  Newborough-street,  which,  according  to 
the  result  of  the  inquiries  which  had  formerly  been  made  on  be- 
half of  the  College,  and  also  according  to  the  general  belief  in 
the  neighbourhood,  had  descended  to  the  testator  as  heir-at-law 
of  his  &ther,  and  passed  under  the  general  devise  by  the  testator 
to  the  College :  that  the  heir-at-law  of  the  survivor  of  the  trustees 
conveyed  to  the  College  all  his  interest  in  the  real  estate  of  the 
testator,  and  the  tenant  of  the  premises  in  Newborough- 
street  *attorned  to  the  College,  and  paid  his  rent  in  ar-  [*275] 
rear ;  that  after  this  had  been  done,  a  claim  to  the  pro- 
perty in  Newborough-street  was  made  by  the  defendant,  Henry 
Harding,  whose  solicitors  applied  to  the  tenants  of  the  property 
as  follows : — "  July  4th,  1846.  We  are  instructed  by  Mr.  Henry 
Harding  to  apply  to  you  for  immediate  payment  of  the  two  years' 
rent  due  April  last  for  the  shop,  &c.  in  your  occupation.  We 
Sihould  regret  the  necessity  of  having  to  take  any  legal  measures 
to  enforce  payment,  but  we  shall  be  compelled  to  do  so  if  the 
amount  due  be  not  forthwith  paid :"  that  this  letter  the  solicitor  of 
the  College  answered : — "  9th  July,  1846.  Your  letter  addressed 
to  Messrs.  Stickney  and  Eowntree,  demanding  rent  of  premises  in 
their  occupation  on  behalf  of  Mr,  Henry  Harding,  has  been  sent 
by  them  to  Dr.  Webb,  the- Master  of  Clare  Hall.  The  property, 
it  appears  is  part  of  the  estate  of  the  late  Rev.  Mark  Anthony 
Stephenson,  which  the  College  claim  to  be  the  owners  of  under 
his  will.  We  lately  corresponded  with  you  on  the  subject,  re- 
questing you  to  act  as  the  local  agents  of  the  College  in  the  re- 
ceipt of  the  rents.  We  infer  from  your  letter  to  the  tenants  that 
your  client  sets  up  an  adverse  claim  to  these  estates,  and  if  so,  we 
shall  feel  obliged  by  your  stating  to  us,  for  the  information  of  the 
College,  the  grounds  of  such  claim.  We  trust  you  will  take  no 
unpleasant  steps  against  the  tenants,  but  if  the  right  of  the  Col- 
lege is  to  be  contested,  we  will  do  what  is  necessary  to  assert  the 
same.  We  shall  feel  obliged  by  an  early  reply :"  that  the  soli- 
citors of  Harding  replied  as  follows : — "  31st  July,  1846.  We 
beg  to  inform  you  that  the  house,  &c.  occupied  by  Messrs.  .Stick* 
ney  and  Bowntree  appears  to  have  been  treated  for  a  number  of 
Vol.  VI.  81 
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years  as  the  property  of  Mr.  Henry  Harding,  and  not  of  his  late 
brother  Lacy  Harding,  and  we  cannot  make  out  that  it  was  ever 

the  property  of  the  Rev.  Mark  Anthony  Stephenson, 
[*276]    *through  whom  the  College  claims.    Mr.  Harding  seems 

confident  this  property  is  his  own,  and  he  will  expect 
the  rent  to  be  paid.  If  you  can  show  us  in  any  way  that  this  house, 
&c.  were  the  property  of  the  late  Mr.  Stephenson  at  the  time  of 
his  death,  the  matter  may  be  easily  settled.  In  the  meantime  we 
must  request  that  the  rent  be  paid :"  that  on  the  11th  of  August, 
1846,  the  plaintiflFs^  solicitors  wrote  to  the  solicitors  of  Harding  a 
letter  in  which  they  again  expressed  their  confidence  in  the  title  of 
the  College  to  the  property,  and  stated  the  substance  of  the  com- 
munication which  had  been  made  to  the  College  on  the  subject 
in  the  year  1817,  by  Mr.  John  Travis  (the  son  of  one  of  the  trus- 
tees of  the  testator's  will,)  then  a  solicitor  practising  at  Scarbo- 
rough :  that  the  solicitors  of  Henry  Harding  replied  on  the  18th 
of  August,  1846 :  "  We  have  consulted  our  client  on  the  subject 
of  your  letter,  and  if  you  can  show  to  us  any  title  in  the  late  Mr. 
Stephenson  at  the  time  of  his  death,  in  his  own  right,  in  the 
houses  you  allude  to,  there  will  be  no  difficulty  about  managing 
the  matter ;  but  if  this  should  be  declined,  the  question  must  be 
tried  at  law,  as  our  client  is  determined  not  to  give  up  any  por- 
tion of  the  property  until  he  is  satisfied  the  College  is  entitied  to 
it    Waiting  your  reply,  we  are,  &c." 

The  bill  stated  that  the  premises  in  Newborough-steeet  were 
then  in  a  very  dilapidated  condition,  and  of  very  littie  value,  and 
that  the  most  beneficial  mode  of  dealing  with  the  property  was 
to  demise  the  same  upon  a  building  lease ;  and  that^  on  the  22nd 
of  August,  1846,  the  plaintiff,  by  their  land  agent,  entered  into 
an  agreement  with  the  defendant  Rowntree,  the  tenant  of  the 
premises,  for  a  lease  of  the  same  to  him  for  a  term  of  forty  years 

at  a  yearly  rent  of  £38,  in  consideration  of  the  lessee  pul- 
[*277]     ling  down  and  rebuilding  the  premises  according  *to  a 

certain  plan,  within  three  years  fix)m  the  date  of  the  agree- 
ment, and  the  plaintiffs  thereby  agreed  to  hold  the  defendant 
Rowntree  harmless  from  any  other  person  or  persons  claiming 
the  said  property,  and  defend  any  action  that  might  be  brought 
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against  him  for  any  rent  or  rents  paid  in  respect  thereof;  in  pur- 
suance of  this  agreement,  Rowntree,  in  the  month  of  October, 

1846,  caused  the  old  buildings  to  be  pulled  down,  and  proceeded 
to  erect  new  and  substantial  buildings  in  their  stead,  which  were 
completed  in  May,  1847,  at  an  expense  of  1400/.,  in  addition  to 
200i  expended  in  fixtures. 

The  bill  stated  that  when  the  said  new  buildings  were  almost 
completed,  the  defendant  Henry  Harding  brought  his  action  of 
ejectment  against  the  defendant  Rowntree,  the  tenant  of  the  pre- 
mises in  Newborough  street,  upon  whom  the  declaration  in  the 
action  was  served  on  the  21st  of  May,  1847 :  that  the  plaintiiBfe 
appeared  and  pleaded  the  general  issue :  that  on  the  1st  of  July, 

1847,  the  plaintiffe'  solicitors  received  from  the  attorney  of  the 
defendant  Harding,  the  lessor  of  the  plaintiff  in  the  ejectment,  a 
notice  that  he  proposed  to  adduce  in  evidence  on  the  trial  several 
documents,  and,  among  others,  first,  the  will  of  Mary  Stephenson 
proved  in  the  Prerogative  Court  of  Canterbury,  4th  December, 
1781 ;  third,  the  will  and  codicil  of  Mary  Bowes,  daughter  of 
Mary  Stephenson,  proved  in  the  Exchequer  Court  of  York,  23rd 
of  June,  1790 ;  tenth,  indenture  of  lease  by  the  lessor  of  the 
plaintiff  of  the  one  part,*and  Isaac  Stickney  and  William  Rown- 
tree of  the  other  part,  dated  14th  April,  1834 ;  and  requiring 
admissions  of  the  said  documents  on  the  part  of  the  defendant 

The  bill  then  stated  that  the  plaintiffs,  having  caused  inquiries 
and  examinations  to  be  made,  had  discovered  that  the 
♦title  of  the  testator  to  the  Newborough  street  property  [*278] 
was  not  derived  as  heir-at-law  of  his  father,  but  that  the 
same  was  derived  from  Mary  Stephenson,  his  mother,  who  by 
her  will  dated  the  9th  of  December,  1771,  devised  one  moiety  of 
the  said  premises  U)  her  daughter  Francis  Stephenson,  her  heirs 
and  assigns  for  ever,  and,  devised  the  other  moiety  to  trustees 
for  the  separate  use  of  her  daughter  Mary  Bowes,  for  her  life, 
with  remainder  to  such  uses  as  the  said  Mary  Bowes  should  by 
deed  or  will  appoint,  and  in  default  of  appointment,  over :  that 
the  testatrix,  Mary  Stephenson,  died  in  January,  1781,  and  her 
daughter  Frances  died  on  the  7th  of  February,  1790,  intestate, 
leaving  the  testator  her  brother  and  heir-at-law,  and  that  the 
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other  daughter,  Mary  Bowes,  died  on  the  11th  of  June,  1790, 
having  by  her  will  appointed  and  devised  her  moiety  of  the 
Newborough  street  property  to  trustees  upon  certain  trusts,  which 
did  not  take  effect,  with  remainder  to  the  use  of  the  defendant 
Henry  Harding,  his  heirs,  and  assigns* 

The  bill  stated  that  no  memorial  of  the  said  will  of  Mary 
Stephenson  was  ever  registered  pursuant  to  the  stat.  8  Geo.  2,  c. 
6,(a)  and  that  by  such  statute  it  is  enacted — that  a  memorial  of 
all  wills  and  devises  in  writing,  made  or  to  be  made  and  pub* 
lished  where  the  devisor  or  testator  shg^U  die  after  the  29th  of 
September,  1736,  may  be  registered  in  such  manner  as  in  and  by 
the  said  statute  directed ;  and  that  every  such  devise  by  will  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser or  mortgagee,  plaintiff  or  consignee,  for  or  upon  valuable 
consideration,  unless  a  memorial  of  such  will  be  registered  in 

such  manner  as  is  thereinafter  directed.  That  upon 
[*279]     the  said  action  of  *ejectment  coming  on  for  trial  at  the 

Yorkshire  Summer  Assizes  for  1847,  the  counsel  for  the 
plaintiff  in  the  action  intimated  their  intention  to  give  in  evidence 
the  said  lease  of  the  14:th  of  April,  1884,  by  the  defendant  Henry 
Harding,  the  lessor  of  the  plaintiff,  to  Stickney  and  Rowntree, 
and  thereupon  to  insist  that  Rowntree,  and  the  plaintiffs  who 
defended  as  his  landlords,  were  estopped  at  law  from  disputing 
the  title  of  the  said  defendant  Henry  Harding,  inasmuch  as  the 
possession  under  the  said  tenancy  had  never  been  rendered  or 
given  up  to  the  said  Henry  Harding ;  that  the  plaintiffs  were  in 
fact  thereby  estopped,  and  that  they  were  advised  to  withdraw 
from  the  defence  of  the  said  action,  and  according  to  the  practice 
in  such  circumstances  in  ejectment,  the  nominal  plaintiff  was  non- 
suited, and  the  defendant  Henry  Harding  thereupon  became  en- 
titled to  obtain  a  rule  of  Court  for  issuing  a  writ  of  execution 
for  the  entirety  of  the  premises.  The  bill  alleged  that  the  defend- 
ant Henry  Harding  had  obtained  such  rule,  and  threatened 
forthwith  to  issue  a  writ  of  possession,  and  to  execute  the  same 

(a)  An  Act  for  the  public  Registering  of  Deoda,  Ac.  affecting  Lands,  fta  in  the 
North  Riding  of  Yorkshire. 
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by  turning  the  defendant  Rowntree  out  of  possession  of  the  pre- 
misesy  to  his  great  damage  and  injury,  and  the  entire  obstruction 
of  his  business ;  and  that  the  plaintiffs^  under  the  agreement  of 
the  22  nd  of  August,  1846,  were  bound  to  indemnify  Rowntree 
in  respect  of  the  title  of  the  defendant  Harding,  or  of  any  other 
claimant  to  the  property. 

The  bill  charged  that  by  the  setting  up  of  the  lease  of  the 
14th  of  April,  1834,  by  way  of  estoppel,  on  the  trial  of  the 
ejectment,  the  defendant  Henry  Harding  had  availed  himself  of 
a  technical  advantage  to  defeat  the  just  and  legal  rights  of  the 
plaintiffs,  and  their  tenant,  and  had  thereby  prevented  the  trial 
of  the  respective  rights  of  the  parties  in  the  said  action ;  and  that 
the  said  lease  ought  not  to  have  been  set  up  or  used  for 
such  *purpose :  that  Rowntree  was  a  purchaser  of  the  said  [*280] 
premises  for  valuable  consideration,  and  that  as  against 
him  and  as  against  the  plaintifis,  who,  by  reason  of  the  said  in- 
demnity, were  entitled  to  the  benefit  of  the  same  defence,  the 
said  devise  by  the  unregistered  will  of  the  said  Mary  Stephenson 
was  fraudulent  and  void  under  the  said  statute. 

The  bill  also  charged  that  the  defendant  Harding  and  his  so- 
licitors, before  and  at  the  time  of  writing  their  letters  of  the  4th 
of  July  and  18th  of  August,  and  subsequently  whilst  the  trans- 
actions hereinafter  mentioned  were  proceeding,  well  knew  the 
title  to  the  premises  in  Newborough  street,  and  were  well  ac- 
quainted with  the  several  wills  by  which  the  premises  were  re- 
spectively devised,  or  purporting  to  devise  the  same ;  and  in 
particular,  that  Harding  and  his  solicitors  well  knew  of  the  ex- 
istence of  the  said  will  of  Mary  Stephenson,  and  the  time  of  her 
death,  and  of  the  respective  deaths  of  her  said  daughters,  and 
of  the  said  testator,  and  well  knew  that  the  said  will  of  Mary 
Stephenson  had  never  been  registered  pursuant  to  the  said  statute, 
and  that,  in  consequence  thereof,  the  same  was  not  likely  to  be 
known  to  the  plaintiffs,  or  their  solicitors;  and  that,  from  the 
statements  of  the  plaintiff'  solicitors  in  the  said  correspondence, 
the  defendant  Harding  and  his  solicitors  well  knew,  as  the  fact 
was,  that  the  plaintiffs  and  their  solicitors  and  agents  were  wholly 
ignorant  of  the  existence  of  the  will  of  Mary  Stephenson,  and 
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of  any  right  or  title,  or  of  any  fact  which  might  lead  them  to 
suppose  that  there  was  any  right  or  title  to  the  said  premises  in 
the  defendant  Harding.  That  the  works  on  the  premises  in 
pulling  down  and  erecting  new  buildings  thereon,  occupied  from 
the  month  of  October,  1846,  until  the  month  of  May,  1847,  and 

the  defendant  Henry  Harding  and  his  solicitors  were, 
[*281]     during  the  whole  of  the  progress  *of  the  works,* well 

aware  that  the  said  works  were  going  on,  and  that  the 
said  dilapidated  buildings  were  being  pulled  down,  and  that  a 
large  sum  of  money  was  being  expended  in  the  erection  of  other 
buildings  on  the  said  premises,  but  the  defendant  Harding  did 
not,  nor  did  his  said  solicitors  give  to  the  plaintiffs  or  their  so- 
licitors or  agents,  or  the  said  tenant  of  the  premises,  any  notice 
or  intimation  that  the  defendant  Harding  claimed  any  interest 
in  the  premises  as  tenant  in  common  with  the  plaintifis  under 
any  will  or  devise  of  a  moiety  of  the  said  premises :  that  after 
the  old  buildings  had  been  pulled  down,  and  during  the  progress 
of  the  new  buildings,  and  a  short  time  before  the  service  of  the 
declaration  in  ejectment,  the  solicitor  of  the  defendant  Harding, 
in  a  conversation  which  occurred  between  him  and  Eowntree 
near  the  property,  said,  that  he  was  convinced  that  if  the  defend- 
ant Henry  Harding  would  go  on  with  his  claim  he  would  be 
entitled  to,  or  recover  a  half  of  the  property ;  but  neither  Hard- 
ing nor  his  solicitors,  during  the  whole  of  the  progress  of  the 
said  works,  gave  the  plaintiffs  or  their  solicitors  or  agents  any 
reason  to  believe  that  Harding  persisted  in  his  claim  to  the  en- 
tirety of  the  estate :  that  in  fact  the  defendant  Harding,  know- 
ing of  the  improvements  on  the  said  premises,  permitted  the 
same  to  be  made  at  the  expense  of  the  defendant  Eowntree  as 
aforesaid,  without  any  objection,  and  without  intimating  to  him 
or  to  the  plaintiffs  that  he  intended  to  take  proceedings  for  eject- 
ing and  ousting  them  from  the  premises,  without  regard  to  their 
expenditure  thereon,  when  the  works  and  buildings  should  be 
completed. 

The  bill  charged  that  the  will  of  Mary  Stephenson  was  a  part 
of  the  common  title  of  plaintiffs  and  the  defendant  Harding,  and 
that  the  plaintiffs  and  the  defendant  Henry  Harding  had  a  com- 
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xnon  interest  therein,  and  that  he  ought  to  have  inform- 
ed plaintiflfe  of  the  devise  *by  the  said  will,  and  ought  [*282] 
not  to  have  concealed  or  suppressed  the  same  whilst  the 
'said  works  and  buildings  were  going  on,  but  ought  to  have  givea 
the  plaintiff  or  their  agent  or  tenants  notice  that  as  tenant  in 
common  of  the  premises  he  did  not  approve  of  the  works  and 
buildings,  or  did  not  assent  thereto,  and  wotdd  not  adopt  or  con- 
firm the  same;  and  in  evidence,  that  the  defendant  Harding 
knew  the  said  title  or  must  have  known  the  same,  the  plaintiff 
charged  that  during  the  life  of  Lacy  Harding  the  defendant 
Harding  accounted  for  one  moiety  of  the  rent  of  the  said  premi- 
ses to  the  estate  of  Lacy  Harding,  and  received  the  other  moiety 
to  his  own  use ;  that  the  defendant  Harding,  knowing  his  title 
as  aforesaid,  acquiesced  in  the  said  works  and  buildings,  and  per- 
mitted the  defendant  Eowntree  to  expend  a  large  sum  of  money 
thereon  as  aforesaid,  under  the  agreement  of  the  22nd  of  August, 
1846,  and  that  the  defendant  Harding  ought  not  now  to  evict  the 
defendant  Rowntree  from  the  possession  of  the  premises  without 
regard  to  the  said  agreement  or  to  the  terms  thereof,  and  the  de- 
mise thereby  contracted  for ;  and  ought  to  be  restrained,  by  in- 
junction, from  so  doing :  that  the  defendant  Harding,  by  the 
said  letters  of  his  solicitors,  claiming  the  entirety  of  the  premises, 
notwithstanding  he  was,  under  the  said  will  of  Mary  Stephenson, 
entitled  to  no  more  than  a  moiety  thereof,  wilfully  and  design- 
edly misled  the  plaintiff  and  their  solicitors  and  agents  in  respect 
of  the  said  title,  and  thereby  the  plaintiflfe  were  induced  to  enter 
into  such  agreement  as  aforesaid,  and  to  indemnify  or  contract  to 
indemnify  the  defendant  Rowntree,  the  tenant  of  said  premises, 
in  respect  of  the  same,  which  plaintifis  would  not  otherwise  have 
done. 

The  bill  charged  that  the  defendant  Harding  and  his  solicitors, 
before  the  commencement  of  the  works  and  buildings, 
and  during  the  progress  thereof,  well  knew,  *or  had  [*288] 
good  reason  to  suspect,  that  the  plaintiflfe  and  their  soli- 
citors and  agents  where  wholly  ignorant  of  the  will  of  Mary 
Stephenson,  or  that  the  premises  were  devised  thereby ;  and  well 
knew,  as  the  fact  was,  that  the  plaintiflb,  and  their  tenants  and 
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agents,  were  acting  wholly  by  mistake  and  in  ignorance  of  any 
legal  right  in  the  defendant  Harding  to  the  said  premises,  or  any 
part  thereof 

The  bill  prayed  an  injunction,  restraining  the  defendant  ELard- 
ing  from  suing  out  or  executing  the  writ  of  possession  under  the 
ejectment ;  and  that  all  such  directions  might  be  given  as  should 
be  necessary  and  proper  for  the  trial  of  the  legal  rights  of  the 
plaintiffs  and  defendant  Harding  in  the  premises,  and  that  the 
defendant  might  be  restrained  from  setting  up  or  giving  in  evi- 
dence on  any  such  trial,  by  way  of  estopped,  the  said  lease  of 
the  14th  of  April,  1834.  And  in  case  it  should  appear  that  the 
defendant  Harding  was  entitled  at  law,  by  virtue  of  the  devise 
by  the  will  of  Mary  Stephenson,  to  recover  one  moiety,  or  any 
other  part  of  the  premises,  then  that  it  might  be  declared  that 
the  defendant  Harding  was,  under  the  circumstances,  bound  to 
join  and  concur  with  the  plaintifl&  and  all  proper  parties  in  exe- 
cuting a  good  and  valid  lease  or  demise  of  the  premises  to  the 
defendant  Rowntree,  in  pursuance  of  and  in  conformity  with  the 
agreement  of  the  22nd  of  August,  1846 ;  and  that  in  the  mean- 
time the  defendant  Harding  might  be  restrained  by  injunction 
from  ousting  or  evicting  the  defendant  Eowntree  from  the  pos- 
session of  the  premises. 

A  motion  was  made  for  an  injunction  to  restrain  the  defend- 
ant from  executing  the  writ  of  possession.  The  motion  stood 
over,  the  defendant  Harding  undertaking  in  the  meantime  not 
to  disturb  the  possession  of  the  tenant  Harding  then  demurred, 
for  want  of  equity. 

[*284]  *Mr.  BomiUy  and  Mr.  Mmsley,  in  support  of  the  de- 
murrer : — 
The  bill  seeks  relief,  first,  in  respect  of  a  legal  question ;  and, 
secondly,  upon  an  equitable  ground.  The  legal  question  has  a 
double  aspect — 1st,  with  reference  to  the  proceedings  at  law  which 
have  already  taken  place ;  2nd,  with  reference  to  any  future  pro* 
ceedings  at  law. — ^First,  what  is  the  equity  on  which  the  College 
can  deprive  the  defendant  of  the  benefit  of  the  verdict  which  he 
has  already  obtained  ?    The  defendant  claims  to  be  the  owner  of 
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the  property  in  question  ;  he  was  in  possession  of  that  property, 
and  had  demised  it  to  a  tenant ;  the  College,  instead  of  bringing 
their  ejectment  as  they  might  have  done,  induced  the  tenant  to 
attorn  to  them,  and  thus  threw  upon  the  defendant  the  necessity 
of  becoming  the  plaintiff  at  law.  There  was  no  fiduciary  cha- 
racter which  precluded  the  defendant  from  using  all  the  legal 
evidence  in  his  power  to  support  his  title.  Secondly,  the  de- 
feudant  having  recovered  judgment,  the  College,  if  they  now 
assert  any  legal  title  to  the  property,  can  do  so  by  an  action  of 
ejectment,  in  which  they  do  not  require  the  aid  of  this  Court. 
The  lease  from  the  defendant  to  Stickney  and  Eowntree  would 
be  no  objection  to  the  title  of  the  College ;  nor  is  there  any  other 
impediment  in  the  way  of  any  legal  proceedings  the  College  may 
be  advised  to  adopt 

As  to  the  equitable  ground  which  is  attempted  to  be  made: — 
The  College  by  their  agents  had  distinct  notice  of  the  defend- 
ant's  claim  before  they  entered  into  the  agreement  for  the  build- 
ing lease-  The  provision  in  that  agreement  for  the  indemnity 
of  the  lessee  shows  that  the  existence  of  an  adverse  claim  was 
known  and  adverted  to.  The  dates  of  the  correspondence,  the 
agreement,  and  of  the  erection  of  the  new  building,  shows  that 
nothing  which,  the  defendant  had  said,  or  omitted  to 
♦say,  could  have  occasioned  the  expenditure  which  the  [*285] 
lessee  of  the  College  has,  under  their  indemnity,  in- 
curred. In  order  to  establish  an  equity  of  this  kind,  the  act 
must  have  been  done  under  some  encouragement  from  the  party 
against  whom  the  relief  is  sought :  Dann  v.  Spurrier,{a)  The 
defendant  Eowntree  was,  in  fact,  a  lessee  from  the  defendant 
Harding ;  but  a  lessee  cannot  by  laying  out  money  upon  the  de- 
mised property  raise  an  equity  against  the  lessor,  to  prevent  him 
from  recovering  possession  of  the  property :  Attorney^  General  v. 
Baliol  Colkge.{b)  If  circumstances  like  the  present  were  held  to 
confer  upon  the  plaintiffs  the  equitable  right  which  they  seek,  it 
would  illustrate  the  remark  of  Lord  Clare,(c)  that  a  man  may  be 
"  improved  "  out  of  his  estate.     On  both  grounds,  therefore,  the 

(a)tVe8.336.  (»)9Mod.411.  (c)  3  Bidg.  519.     ' 
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equity  fails.  Even  if  Rowntree  could  sustain  the  suit,  the  College 
has  no  such  right.  It  is  not  enough  that  a  party  is  liable  to  in- 
demnify another,  in  respect  of  the  subject  of  the  suit,  if  he  has 
not  been  called  upon  to  do  so,  or  has  not  himself  sustained  any 
injary:  Migbyy.  Great  WesteiTi  Railway  Company, {a) 

Mr.  RoU  and  Mr.  Hare^  for  the  plaintiffs,  in  support  of  the 
bill. — The  bill  seeks  the  aid  of  the  Court,  firtt,  as  ancillary  to  the 
trial  of  the  legal  right ;  and,  secondly,  upon  equitable  grounds 
wholly  independent  of  the  legal  right.  First,  the  legal  right  of 
the  defendant  Harding  to  any  part  of  the  premises  in  question, 
depends  upon  the  eftect  of  the  Registry  Act  for  the  North 
Riding  ;(6)  and  the  question  upon  the  act  is  whether  a  purchaser 
for  valuable  consideration  from  the  heir-at-law  of  Mary  Stephen- 
son, shall  not  prevail  against  a  devise  of  Mary  Stephen- 
son, claiming  *under  an  unregistered  will.(c)  The  de-  [*286] 
cision  of  the  House  of  Lords  in  WarburUm  v.  Loveland^d) 
and  the  reasoning  of  Sir  Edward  Sugden  upon  the  case,  (Vend, 
&  Pur.,  vol.  2,  p.  856,  10th  ed.,)  are  sufficient  to  show,  at  least, 
the  probability  that  Rowntree,  as  the  purchaser  from  the  heir-at- 
law,  has  the  better  title.  That  is  the  legal  question  which  the 
College  are  entitled  to  try,  and  the  trial  of  which,  in  the  eject- 
ment, the  defendant  Harding  prevented,  by  availing  himself  of 
the  lease  which  he  had  made  to  Rowntree,  the  terre-tenant,  whose 
title  was  then  in  question,  and  by  which  the  defendants  in  the 
action  were  estopped  from  going  into  the  merits  of  the  case.  The 
lease  ought  not  to  have  been  used  for  the  purpose  of  the  estoppel^ 
for  two  reasons;  first,  because  it  was  a  demise  which  Harding 
had  either  wrongfully  made  in  his  own  name,  when,  in  fiwst,  he 
was  at  the  utmost  entitled  only  to  a  moiety  of  the  property,  or, 
as  to  which,  he  was  with  respect  to  that  moiety  in  the  position 
of  a  trustee  for  the  plaintiffs ;  and,  secondly,  because  such  a  use 
of  the  lease  was  a  surprise  upon  the  College,  after  the  notice  of 
the  1st  of  July,  1847,  by  which  they  were  led  to  believe  that  the 
title  of  the  plaintiff  in  the  ejectment  would  be  founded  upon  the 

(a)  2  PliilL  49.    See  Gibson  v.  Ingo,  6  Hare,  112.  (b)  8  Geo.  2,  a  6. 

(c)  See  Sect,  L  (d)  2  Dow.  ft  a  480. 
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will  of  Mary  Stephenson.  The  Court  would,  therefore,  restrain 
the  defendant  Harding  from  using  the  judgment  which  he  had 
so  recovered,  to  evict  the  defendant  Rowntree,  before  the  merits 
-of  the  case  could  be  tried  ;  and  also,  restrain  him  from  availing 
himself  of  the  same  estoppel  in  the  next  trial.  The  latter  relief 
is  within  the  rule  on  which  this  Court  restrains  the  setting  up  of 
outstanding  terms,(a)  and  the  former  is  within  the  principle  thus 
staffed  by  Lord  Redesdale :  "  As  courts  of  equity  will 
prevent  *the  unfair  use  of  an  advantage  in  proceeding  in  [*287] 
«  court  of  ordinary  jurisdiction,  gained  by  fraud  or  acci- 
dent, they  will  also,  if  the  consequences  of  the  advantage  have 
been  actually  obtained,  restore  the  injured  party  to  his  rights. "(i) 
The  Court  will  not  assist  a  party  after  verdict,  where  he  has 
&iled  at  law,  owing  to  any  default  of  his  own :  Curtess  v.  Smal- 
rvdge^ic)  Tovey  v.  Young^(d)  Ptvtheroe  v.  Forman^(e)  Manning  v. 
Maesiar^{f)  Field  v.  Beaumont  ;{g)  but  where  (as  here)  the  party 
had  no  opportunity,  by  any  industry  or  vigilance,  of  bringing 
the  true  case  before  the  court  of  law,  this  Court  will  relieve  against 
a  verdict  or  judgment  so  obtained  :  Hennell  v.  Kelland,(h)  Chid- 
rington  v.  Webbj{i)  Countess  of  Gainsborough  v.  Oifford,{k)  Frank- 
iyn  V.  Thomas^if)  Hankey  v.  Fcrno7i.(m) 

Secondly,  the  other  branch  of  the  relief  is  purely  equitable ;  it 
4issumes  the  legal  question  to  have  been  decided  in  favor  of  the 
defendant  Harding,  and  that  he  and  the  plaintiifs  are  tenants  in 
common  of  the  premises  in  equal  moieties.  The  principle  is  that 
on  which  equity  protects  a  party,  who  has  made  improvements 
or  otherwise  expended  money  under  a  supposed  title  or  right, 
from  being  deprived  of  the  benefit  of  his  outlay.  One  example 
of  this  is  in  the  case  of  a  purchaser,  3  Sugd.  Vend,  and  Pur.  p. 
436,  pi.  52,  et  seq.,  10th  ed. :  Neesom  v.  Clarkson,{n)  It  is  not 
only  in  cases  where  the  aid  of  equity  is  sought  by  the  legal  owner 

(a)  Redeadale,  Tr.  on  Plead.,  p.  108,  3d  ed. ;  p.  134,  4lh  ed.  ^ 

(6)  Redeadale,  Tr.  on  Plead.,  p.  105,  3d  ed.;  p.  131,  4th  ed. 

(c)  1  Kq.  Crt.  Ab.  p.  377,  pi.  1.        (d)  Id.  p.  378,  pL  7.        («)  2  Swana  227,  283. 

(/)  Cited  lb.  231.  (g)  1  Swans.  207.  {h)  1  Eq.  Ca.  Ab.,  p.  377,  pL  2, 

(i)  Id.  pi.  3.  (A-)  2  P.  Wma.  424.         {«)  3  Meriv.  226. 

(f»)  2  Cox,  12.  (ft)  4  Hare,  97. 
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to  recover  the  lands,  that  this  equity  is  administered,  nor 
[*288]  does  the  case  of  ^Needier  v.  Wright{a)  appear  to  be  any 
authority  for  so  restricting  the  rule.  The  application  of 
the  equitable  principle  does  not  depend  upon  the  accident  whether 
a  party  is  plaintiff  or  defendant :  the  Court  does  not  give  him  in 
the  latter  character  what  would  be  refused  to  him  in  the  former : 
Hanson  v.  Keating,{b)  The  cases  are  numerous  in  which  a  party, 
having  expended  money  in  the  improvement  of  the  land  of  an- 
other, has  acquired  in  equity  a  right  to  be  indemnified  or  reim- 
bursed or  protected  in  some  form,  according  to  the  circumstances 
of  the  case,  in  respect  of  his  expenditure.  A  common  form  of 
this  relief  is  the  case  of  part  performance  of  a  contract  upon 
•which  the  Court  excludes  the  legal  effect  of  the  Statute  of  Frauds. 
Another  class  of  cases  arises  where,  without  any  contract,  a  party 
has  acquiesced  in  the  outlay  upon  his  land  by  another :  Huning 
FerrerSj{c)  East  India  Company  v.  Vincent,{d)  Jackson  v.  Cbtor,(e) 
Dann  v.  Spurrier,{/)  Kenney  v.  Brown,{g)  Cawdor  v.  Lcwis,{h) 
Pilling  v.  Armitage^{i)  WiUiaras  v.  Earl  of  Jersey, {^  Durham  aawl 
Sunderland  Railway  Company  v.  Wawn.{J)  A  third  class  is  where 
the  expenditure  has  been  made  by  a  party  in  ignorance  of  a 
defect  in,  or  an  absence  of  title,— either  the  outlay,  or  the  title  to 
the  lands,  or  both,  being  unknown  to  the  legal  owner, — and 
therefore  without  acquiescence  or  encouragement  on  his  part. 
This  principle  is  affirmed  by  Lord  EUesmere  upon  great  conside- 
ration, in  the  Earl  of  Oxford^ s  case^{7n)  and  was  also  laid  down  in 
the  prior  case  of  Peterson  v.  Hick7nan,{n)  and  followed  in 
[*289]  the  *subsequent  case  of  Edltn  v.  Battaly,{o)  The  circum- 
stances state^l  in  this  bill  show  a  stronger  case  for  relief 
than  the  cases  of  the  last  class.  The  present  case  in  fact,  if  it  falls 
in  any  respect  short  of  distinct  acquiescence  and  encouragement, 
at  least  takes  an  intermediate  place  between  the  two  last  clauses. 

(flO  Nels.  Ch.  Rep.  67,  cited  3  Sugd.  V.  k  P-  p.  437,  pi.  65.  {b)  4  Hare,  4. 

(c)  Gilb.  Eq.  Rep  85.  ((2)  2  Atk.  S3.  (e)  5  Yea  688,  691. 

{/)  7  Vea  235.  {g)  3  Bidg.  618,  629.        (A)  1  T.  A  C.  427. 

(t)  1 2  Vca  86.    Per  Sir  W.  Grant  (A)  Or.  &  Ph.  91. 

(/)  3  Beav.  119;  2  Railway  Casea^  396.  (w)  1  Rep.  id  Chan.  1. 

in)  Cited  Td.  pw  3.  (o)  Le?inz,  (pt  2,)  162. 
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The  expenditure  was  made  by  the  defendant  Eowntree  in  re- 
building the  premises  under  the  indemnity  of  the  College,  owing 
to  a  mistake  as  to  their  title, — the  defendant  Harding  knowing 
that  the  College  and  their  tenant  were  acting  under  such 
mistake, — having  the  means  of  correcting  that  mistake  and  not 
doing  so,  rather  promoting  the  mistake  than  the  contrary,  and 
encouraging  the  expenditure  by  his  silence  during  the  progress 
of  the  works*  Equity  will  not  in  such  a  case  permit  the  defend- 
ant Harding  to  evict  Eowntree,  with  whom  he  is  tenant  in  com- 
mon, and  thereby  obtain  possession  of  a  moiety  of  the  improve- 
ments, without  bearing  any  portion  of  the  expense  of  making 
them,  but  will  compel  him  to  take  his  moiety  of  the  property  in 
the  improved  state,  subject  to  the  agreement  for  a  lease  to  Rown- 
tree  which  formed  the  consideration  for  those  improvements,  and 
join  with  the  College  in  a  demise  to  Rowntree  in  conformity 
with  the  agreement. 


Jan.  21. — ^Vice-Chancellor  : — This  case  was  argued  before 
me  on  general  demurrer  for  want  of  equity.  The  plaintiffs  and 
Henry  Harding,  the  defendant,  both  claim  to  be  entitled  to  the 
entirety  of  certain  property  in  Newborough  street^  Scarborough, 
the  subject  of  contest  in  this  suit,  now  in  the  tenure  or  occupa- 
tion of  the  defendant  William  Rowntree.  The  plaintiff 
♦claim  under  the  will  of  Mark  Anthony  Stephenson,  [*290] 
who  died  in  1790,  by  which  will  he  devised  ail  his  real 
estatie  to  trustees,  upon  trusts  for  the  plaintiff  in  remainder  ex- 
pectant upon  certain  particular  estates,  of  which  a  life  interest  in 
Lacy  Harding  (brother  of  Henry  Harding)  was  the  last ;  and 
upon  this  demurrer  I  must  assume  that  until  after  the  expendi- 
ture upon  the  premises  in  question  by  Rowntree,  which  I  shall 
presently  mention,  the  plaintiffs  always  supposed  that  the  entirety 
of  the  property  passed  by  the  will  of  Mark  Anthony  Stephen- 
son ;  and  that  he  had  become  entitled  thereto  as  heir-at-law  of 
his  father.  The  ground  of  Honry  Harding's  claim  to  the  entire- 
ty of  the  premises,  does  not  appear.  But,  upon  this  demurrer, 
I  must  ti'ike  it  to  be  true  that,  under  the  wills  of  Frances  Ste* 
pfaenson  and  Mary  Bowes,  the  defendant,  Henry  Harding,  if  no* 
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thing  had  occurred  to  disturb  such  disposition,  was  entitled  to 
an  undivided  moiety  of  the  property,  and  no  more,  and  that  the 
testator,  Mark  Anthony  Stephenson,  if  nothing  had  occurred  to 
disturb  the  disposition,  became  entitled  to  the  other  undivided 
moiety  thereof  as  the  heir-at-law^  of  Frances  Stephenson,  and 
not  as  the  heir  of  his  father.  I  must  also  take  it  to  be  true,  that 
from  the  commencement  of  the  proceedings  mentioned  in  the  bill, 
until  he  recovered  the  entirety  in  ejectment  at  the  Summer  As- 
sizes, Henry  Harding  knew  of  the  existence  of  the  wills  of  Mary 
Stephenson  and  Mary  Bowes,  and  that  the  plaintiflfe  did  not 
This  would  explain  the  claim  of  Henry  Harding  to  one  moiety 
of  the  property.  As  to  his  claim  to  the  other  moiety,  included 
in  his  claim  to  the  entirety,  it  was  suggested  at  the  bar  that  there 
was  property  which  passed  under  the  wills  of  Mary  Stephenson 
and  Mary  Bowes,  other  than  and  in  addition  to  that  in  New- 
borough  street ;  and  that  the  felaim  of  Henry  Harding  to  the 
entirety  might  be  explained  by  supposing,  that,  since  the 
[*291]  death  of  Mary  Bowes,  a  partition  had  taken  *place,  and 
that  Henry  Harding  had  thereby  become  entitled,  to 
the  entirety  of  the  property  in  question  in  severalty.  To  which 
might  perhaps  be  added  a  suggestion  of  a  conveyance  by  Mark 
Anthony  Stephenson  in  his  lifetime ;  but  as  no  such  suggestion 
is  to  be  found  in  the  bill,  I  can  only  treat  the  claim  of  Henry 
Harding  to  more  than  a  moiety  of  the  property  as  a  claim  un- 
explained. All  I  can  say  with  reference  to  that  suggestion  is, 
that  the  claim  of  Henry  Harding  to  the  entirety  of  the  property 
is  not  necessarily  inconsistent  with  the  case  made  by  the  bill. 

Lacy  Harding,  the  last  tenant  for  life,  was  of  unsound  mind, 
though  not  found  so  by  inquisition,  and,  during  the  last  years  of 
his  life,  he  was  under  the  care  of  Henry  Harding,  who  received 
the  rents  and  profits  of  the  property  in  question,  and  accounted 
for  a  moiety  thereof  to  or  as  the  property  of  Lacy  Harding. 

On  the  14th  of  April,  1834,  during  the  lifetime  of  Lacy, 
Henry  Harding  granted  a  lease  of  the  entire  property  to  two 
persons,  named  Stickney  and  Rowntree.  Stickney  is  since  dead, 
and  Rowntree  is  a  defendant  to  this  bill.  The  duration  of  this 
lease  does  not  appear.    On  the  14th  of  December,  1843,  Lacy 
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Harding  died.  Afterwards  Stickney  and  Rowntree  treated  with 
Henry  Harding  for  the  renewal  or  extension  of  the  lease ;  but 
before  any  arrangement  was  come  to  between  Stickney  and 
Bowntree  and  Henry  Harding,  Stickney  and  Rowntree  heard  of 
the  claim  (which  they  appeared  to  have  treated  as  the  right  and 
title)  of  the  plaintiflfe  to  the  property,  and  applied  to  them  for  a 
lease.  A  correspondence  was  then  opened  between  the  plain- 
tifis  and  Henry  Harding  through  the  solicitors  of  each.  In  that 
correspondence  each  party  claimed  the  entire  property.  The 
plaintifis  called  upon  Henry  Harding  to  explain  the 
•grounds  of  his  claim,  which  he  did  not  at 'that  moment  [*292] 
think  proper  to  do ;  but  some  correspondence  passed, 
pointing  at  the  ground  of  his  title,  or  of  his  objection  to  the 
plaintifPd'  claim.  The  only  expression  I  can  find  in  that  corres- 
pondence made  by  the  solicitor  of  Henry  Harding,  which  can 
be  treated  as  a  representation  of  the  title  under  which  Henry 
Harding  claimed  the  property,  is  contained  in  the  statement, 
that,  if  the  plaintiffs  can  show  that  Mark  Anthony  Stephenson 
was  seised  of  it  at  the  time  of  his  death,  the  dispute  between 
the  parties  may  be  easily  settled.  The  last  letter  is  dated  the 
18th  of  August,  1846.  The  surviving  trustee,  or  his  heir,  under 
the  will  of  Mark  Anthony  Stephenson,  conveyed  to  the  plain- 
tiff such  legal  estate  in  the  property  as  passed  under  his  will ; 
and  the  question  of  title  merely  is,  therefore,  strictly  and  proper- 
ly a  legal  question. 

In  that  state  of  things,  both  parties  claimed  the  rent  from 
Stickney  and  Rowntree^  who  elected  to  treat  the  plaintiJTs  as  the 
parties  rightfully  entitled  to  the  entirety  of  the  property,  and 
not  only  paid  them  the  rent,  but  on  the  22nd  of  August  184H, 
(four  days  after  the  last  letter  written  on  behalf  of  Henry  Hard- 
ing,) they  came  to  an  agreement  in  writing  with  the  plaintiffs, 
by  which,  in  consideration  of  a  forty  years'  lease,  Rowntree 
agreed  to  expend  money  in  restoring  the  premises,  and  the 
plaintifis  agreed  to  indemnify  him  against  the  expenses  in  ques- 
tion, if  he  should  be  evicted  from  the  property.  Under  this 
agreeipent,  16001  was  expended  by  Rowntree  in  building  upon 
the  property.     Henry  Harding  was  aware  that  the  expenditure 
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was  going  on,  but  did  not  object  to  it,  nor  caution  Rowntree  or 
the  plaintiffs  against  the  consequence  of  such  expenditure,  except 
so  far  as  the  claim  he  had  made  to  the  entirety  of  the  property, 
which  waa  made  before  the  expenditure  was  com- 
[*293]  menced,  (and  *which  claim  was  never  withdrawn,)  was 
notice  that  the  expenditure  wa^  made  at  the  peril  of  the 
parties  making  it 

In  May,  1847,  Henry  Harding  commenced  an  action  of  eject- 
ment against  Rowntree,  and  some  further  communication  took 
place  between  the  solicitors  of  the  contending  parties,  from  which 
the  plaintiffs*  solicitor  drew  the  conclusion  that  Henry  Harding 
intended,  on  the  trial  of  the  ejectment,  to  try  the  question  of  title 
with  the  plaintiff.  The  ejectment  came  on  to  be  tried  at  the 
last  Summer  Assizes  for  the  county  of  York  when  Henry  Har- 
ding, instead  of- going  into  the  question  of  title  between  himself 
and  the  plaintifi^  put  in  evidence  the  lease  of  1834,  which  of 
course  put  an  end  to  the  cause  as  between  himself  and  Rowntree, 
and  entitled  Henry  Harding  to  a  verdict  Henry,  Harding  hav- 
ing thus  recovered  in  the  action  of  ejectment,  the  present  bill  waa 
filed.     [His  Honor  stated  the  prayer  of  the  bill.  ] 

I  have  before  stated  that  a  correspondence  had  taken  place  be- 
tween the  solicitors  of  the  contending  parties,  on  the  subject  of 
Henry  Harding's  title.  The  plaintiffs,  referring  to  that  correspon- 
dence, say,  (and  upon  demurrer  I  must  take  it  to  be  true,)  that 
the  defendant  Henry  Harding,  by  the  said  letters  of  his  solicitors, 
claiming  the  entirety  of  the  premises,  wilfully  and  designedly 
misled  the  plaintiffs  and  their  solicitors  as  to  and  respecting  the 
said  title,  and  thereby  the  plaintiffs  were  induced  to  enter  into 
the  agreement  aforesaid  to  indemnify  Rowntree  in  respect  of  the 
same,  which  the  plaintiff  would  not  otherwise  have  done.  The 
consideration  of  this  passage  I  shall  consider  hereafter. 

The  plaintiffs  have  made  three  points  in  argument, 
[*294]     *upon  which,  or  some  of  them,  I  think  my  decision  must 
turn. 
The  first  point  is,  that  the  use  made  by  Henry  Harding,  at 
the  trial  of  the  lease  of  April  1884,  (regard  being  had  to  the  cor- 
respondence before  referred  to,)  made  it  a  case  of  surprise,  against 
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which  the  Court  will  grant  relief.  Secondly,  that  regard  being 
had  to  the  circumstances  under  which  the  lease  of  April,  1834, 
was  granted,  Henry  Harding  was  a  trustee  for  the  plaintiffs  to 
the  extent  of  their  interest  in  the  property.  Thirdly,  that  if 
the  plaintiflfe  are  not  entitled  at  law  to  the  property,  they  are  en- 
titled to  rehef  in  equity  in  resp'ect  of  the  expenditure  by  their 
tenant  on  the  property,  as  to  which  they  had  entered  into  a  cove- 
nant to  indemnify  the  tenant.  ^ 

Upon  the  first  of  the  three  points  (supposing  the  second  and 
third  not  to  arise)  I  had  no  doubt  during  any  part  of  the  argu- 
ment. The  plaintiffii'  case  on  that  point  alone  cannot  be  carried 
higher  than  this, — that  a  claimant  to  an  estate  in  the  occupation 
of  the  plaintiflfe  by  their  tenant  refused  to  disclose  his  title  to  his 
adversary  before  the  trial  at  law,  and  also  led  his  adversary  to 
suppose  that  he  intended  to  meet  him  in  the  court  of  law  upon 
the  question  of  title,  and  that  instead  of  going  to  trial  upon  that 
issue,  he  surprised  his  adversary  by  setting  up  a  term  which 
enabled  him  to  obtain  a  verdict  by  estoppel  witlbut  going  to 
trial  on  the  question  of  title.  The  consequence  of  this  has  cer- 
tainly been  that  the  defendant  Harding  has  got  possession  of  the 
property  in  dispute,  without  the  right  having  been  tried  between 
himself  and  the  plaintiffs.  The  question,  then,  is,  what  equity 
does  that  state  of  things  give  to  the  plaintiflfe  ?  All  the 
questions  upon  the  title  were  and  *are  purely  legal  ques-  [*295] 
tions.  If  the  plaintiffs  had  come  before  the  trial  they 
would  have  got  relief  to  the  extent  of  a  decree  (for  it  cannot  be 
had  upon  motion)  restraining  Henry  Harding  setting  up  the  lease 
of  April,  1834.  This,  however,  (owing  as  I  will  call  it)  to  a  de- 
vice of  Henry  Harding,  was  not  done,  and  Henry  Harding  has 
got,  or  will  get,  if  he  sues  out  execution,  posssesion  of  the  pro- 
perty, and  oblige  the  plaintife  to  assert  their  title  in  another 
ejectment.  But  that  will  not  give  the  plaintiffs  an  equity  to 
have  tlie  judgment  obtained  by  Henry  Harding  set  aside,  unless 
the  effect  of  what  has  passed  has  been  to  raise,  or  unless  there 
exists,  an  impediment  to  the  trial  of  the  title  at  law.  Here  the 
plaintiffs  ask  that  their  case, — ^that  the  dry  question  of  legal  title, 
— may  be  tried  under  the  direction  of  this  Court*    But  why  such 
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relief?  If  there  were  an  impediment,  all  that  the  Court  ^ould 
do  would  be  to  remove  it  out  of  the  way.  But  impediment  there 
is  none  in  the  present  state  of  things ;  for  though  the  lease  of 
April,  1834,  was  an  estoppel  as  between  Henry  Harding  and  his 
lessee  under  it,  it  is  no  estoppel  as  between  Henry  Harding  and 
the  plaintiffe.  All  that  the  Court  could  do  would  be  to  give  the 
plaintiffs  leave  to  bring  an  ejectment,  which  they  may  do  as  ef- 
fectuallji  without  the  leave  of  this  Court  as  with  it  In  answer  to 
the  suggestion,  that  the  device  by  which  Henry  Harding  has  re- 
covered the  possession  of  the  property  without  proving  his  title, 
and  thereby  thrown  on  the  plaintiflfe  the  onus  of  being  plaintiffis 
at  law  instead  of  defendants, — ^the  defendant  is  entitled  to  the 
benefit  of  the  observation,  that  the  plaintifib,  by  prevailing  on 
Stickney  and  Eowntree  to  attorn  to  them,  put  Henry  Harding 
out  of  possession  without  proof  of  their  title;  and  the  effect  of 
the  verdict  has  only  been  to  restore  him  to  the  position 
[*296]  he  was  in  at  the  death  of  Lacy  Harding.  The  *questioa 
on  ifie  Eegistry  Act  is  a  proper  question  for  a  court  of 
law,  and  not  for  this  Court 

Upon  the  second  point  I  am  equally  clear.  Admitting  for  the 
sake  of  the  argument,  but  no  further,  that  the  possession  of  Hen- 
ry Harding  as  regards  Lacy,  would  have  made  Henry  Harding 
a  trustee  for  him,  that  would  not  make  him  a  trustee  for  the  re- 
mainderman, against  whom  he  has  set  up  an  adverse  daim  by 
title  paramount 

The  third  point  gives  rise  to  several  questions,  one  of  which 
must,  I  think,  be  clearly  answered  in  the  defendants  favor.  If 
a  party  in  the  possession  of  an  estate,  knowing  that  another  claims 
the  property,  will,  with  his  eyes  open,  spend  money  upon  it,  I 
know  of  no  case  in  which  it  has  been  held  that  he  can,  in  the 
absence  of  special  circumstances,  keep  the  lawftd  owner  out  of 
possession,  unless  he  will  reimburse  the  party  in  possession  the 
expenditure  he  has  made.[l]  That  would  indeed  be  improving 
a  man  out  of  his  own  estate;  and  I  think  the  same  reasoning 
must  apply  where  one  party  claims  to  be  tenant  in  common 

[1]  The  same  principle  is  leoogniEed  in  Mmiro  v.  IbyAir,  8  Hare,  60. 
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with  another,  and  that  other  denies  the  tenancy  and  claims  the 
entirety  of  the  property.  I  cannot  distinguish  the  two  cases. 
I  speak,  of  coarse,  of  those  cases  in  which  the  claim  of  the  party 
out  of  possession  has  been  distinctly  made.  Here  Henry  Harding 
made  claim  to  the  entirety  of  the  property  in  question  from  the 
commencement  of  the  correspondence  I  have  referred  to,  down  to 
the  18th  of  August,  1846,  only  four  days  before  the  plaintiffe 
(with  full  knowledge  of  that  claim)  made  the  agreement  for  the 
lease  with  Bowntree.  It  is  clear  that  they  made  that  agreement 
with  full  knowledge  of  Henry  Harding's  claim. 

It  was  said,  indeed,  that  Henry  Harding,  seeing  the 
expenditure  *going  on,  ought  in  fairness  to  have  re-as-  [*297] 
serted  his  claim,  but  that  as  a  question  of  law  I  cannot 
accede  to.  Where  a  party  has  once  given  distinct  notice  of  his 
claim,  the  onus  is  on  the  other  side  to  show  he  has  abandoned, 
or  given  reason  to  believe  he  has  abandoned  his  claim.  The  bill 
does  not  make  that  case,  nor  does  the  bill,  I  think,  suggest  that 
Henry  Harding  knew  of  the  terms  of  the  agreement  on  the  22nd 
August,  1846.  If  that  be  so,  it  will  strengthen  the  defendant's 
case,  but  I  do  not  think  it  is  necessary  to  it. 

With  respect  to  the  defendant's  alleged  delay  in  bringing  the 
^ectment,  it  was  not  such  as  to  affect  the  case.  The  bill  does 
not  suggest  th&t  any  fraudulent  purpose  with  reference  to  the  ex- 
penditure of  Stickney  and  Bowntree,  operated  on  Henry  Hard- 
ing's mind  as  a  ground  for  not  accelerating  the  trial.  That  being 
so,  I  cannot,  in  the  absence  of  such  a  suggestion,  infer  a  fraudu- 
lent motive  merely  from  the  &ct  of  Henry  Harding  passing  by 
'  the  Spring  Assizes  of  1847.  ' 

The  plaintiffs,  therefore,  in  my  opinion,  have  no  equity,  unless 
an  equity  is  to  be  found  in  the  passage  of  the  bill  which  I  have 
quoted  above.  In  that  passage  it  will  be  remembered  that  the 
bill  refers  to  the  claim  made  in  the  letters.  That  passage  requires 
very  close  examination,  in  order  to  fix  its  real  meaning.  If 
Henry  Harding  do  not  recover  anything,  the  plaintiff  of  course 
will  have  the  full  benefit  of  the  expenditure — ^they  will  keep  the 
property.  The  case,  therefore,  to  which  the  passage  in  question 
must  apply  in  the  case  of  Henry  Harding  recovering  the  whole 
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or  part  of  the  property.  Now,  if  he  recover  the  whole,  or  more 
than  a  moiety  of  the  property  by  a  title  not  derived  under  the 
wills  of  Mary  Stephenson  and  Mary  Bowes,  his  representations 

in  the  letters  will,  to  that  extent,  be  justified,  and  the 
[*298]     *plaintiflfe  will  not,  to  that  extent,  have  been  misled.     I 

must,  therefore,  understand  the  passage  under  considera- 
tion as  referring  exclusively  to  the  recovery  by  Henry  Harding 
of  that  moiety  to  which  he  was  originally  entitled  under  the 
above-mentioned  wills,  and  to  that  alone.  The  question  then  is 
on  the  effect  of  the  passage  (so  understood)  in  giving  the  plain- 
tiffi  an  equity  in  respect  of  the  expenditure  on  the  property  in 
consequence  of  Henry  Harding  claiming  the  moiety  by  a  title 
under  the  wills  I  have  mentioned.  I  clearly  understand  that  to 
be  the  meaning  of  the  passage ;  and  it  must  be  the  meaning. 
The  first  observation  which  occurs  is,  as  to  the  animus  with 
which  Henry  Harding  made  the  claim.  It  cannot  possibly  have 
had  reference  to  the  expenditure,  in  respect  of  which  the  equity 
is  claimed ;  for  Henry  Harding  s  claim  to  the  entirety  was  finally 
made  on  the  18th  of  August,  1846,  and  the  expenditure  was  not 
contracted  for  until  after  that.  This  observation  further  confines 
or  imposes  a  further  limit  on  the  meaning  of  the  passage  in  ques- 
tion, and  reduces  it  to  this, — ^that  Henry  Harding  made  his  claim 
to  the  entirety  for  the  purpose  of  wilfully  and  designedly  mis- 
leading the  plaintiflfe  as  to  the  grounds  of  his  claim  to  the  moiety ; 
that  is,  for  the  purpose  of  concealing  his  title  from  them, — ^for, 
if  the  claim  has  no  reference  to  the  expenditure,  I  can  find  no 
other  meaning  for  the  passage  but  the  one  which  I  have  mention- 
ed. Now,  excluding  for  a  moment  the  animus  with  which  the 
claim  is  said  to  have  been  made,  could  it  be  seriously  argued, 
that  a  claim  exceeding  in  extent  what  the  claimant  knows  he  is 
entitled  to,  would  justify  the  party  against  whom  it  is  made  in 
treating  that  claim  as  a  nullity,  and  justify  him  in  expending 
money  in  improvements  on  property,  which  property  he  knows 
to  be  claimed  by  another?  Would  it  justify  him  so  as  to  make 
that  other  his  debtor  to  the  amount  expended  in  case  the  claim 

should  prove  well  founded  ?  This  must  be  answered 
[*299]    *in  the  negative;  and,  in  this  case,  a  fortiori,  it  must 
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be  so  answered,  for  the  only  representation,  made — ^that  whick 
related  to  Mark  Anthony  Stephenson's  seisin  at  his  death — 
is  in  accordance  with  Henry  Harding's  title.  The  equity  must^ 
therefore,  depend  on  the  animus,  and  the  eflfect  it  is  said  to 
have  produced  on  the  plaintifife.  There  are  limits  beyond  which 
merely  general  expressions  mustnot  be  carried  even  on  demurrer. 
"What  is  the  devise  by  means  of  which  Henry  Harding  wilfully 
and  designedly  misled  the  plaintiffs?  He  claimed  the  entirety 
of  an  estate,  to  one-half  of  which  only,  on  the  statement  contain- 
ed in  the  bill,  he  knew  he  was  entitled.  How  could  that  mis- 
lead the  plaintiff  as  to  Henry  Harding's  right  to  part  of  what  he 
claimed  ?  They  say  they  knew  nothing  of  the  wills  of  Mary 
Stephenson  and  Mary  Bowes,  nor  of  the  ground  of  Henry  Hard- 
ing's claim ;  and  that  they  vsupposed  J^ark  Anthony  Stephenson 
was  entitled  as  heir  of  his  father ;  and  that  they,  the  plaintiff 
were  entitled  under  his  will.  Henry  Harding's  claim,  under 
those  circumstances,  could  no  more  mislead  them  than  would  the 
claim  to  a  moiety,  the  title  to  which  was  unexplained.  Still  the 
plaintiffe  say  they  were  misled, — that  Henry  Harding  intended 
to  mislead  them ;  and  the  statement  in  the  bill  is,  that,  in  conse- 
quence, they  treated  his  claim  as  a  nullity,  and  expended  their 
money  as  if  no  such  claim  existed.  Now,  must  I  not,  before  I 
decree  Henry  Harding  to  pay  for  his  own  estate,  inquire,  whether 
the  circumstances  which  the  plaintiff  say  misled  them  are  such 
as  could  mislead  anybody  not  wilfully  blind?  It  must  always 
be  remembered  that  Henry  Harding  made  no  misrepresentation. 
He  says  nothing,  even  by  implication,  which  was  untrue  or  in- 
consistent with  his  admitted  title.  My  opinion  is,  that  the  plain- 
tiffs were  not  justified  in  treating  the  claim,  in  a  case 
[*300]  where  they  knew  nothing  of  the  title,  as  a  *nullity,  so 
as  to  entitle  them  to  recover  back  the  expenditure. 
Having  come  to  the  conclusion  I  have  stated, — ^that  the  plaintiff 
have  no  equity,  unless  it  could  be  found  in  the  charges  I  have 
mentioned,  and  being  satisfied  that  the  charges  will  not  give  it,  I 
am  of  opinion  that  this  demurrer  must  be  allowed. 
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1848:  23rd  and  24th  February. 

A  oollieiy  proprietor  constructed  a  railway  from  his  ooUieiy  across  the  lands  of 
several  other  persons  by  agreement,  and  his  solicitors  wrote  a  letter  to  the  de- 
fendant, across  whose  lands  he  desired  to  carry  the  railway,  referring  to  the  pow- 
era  of  a  local  act  of  Parliament,  supposed  to  enable  him  to  take  lands  within  • 
certain  area  for  roadways,  and  offering,  on  the  part  of  the  plaintiff  to  pay  him 
for  the  land  at  a  fair  valuation.  The  defendant  did  not  reply  to  the  letter,  and 
the  railway  was  made  across  his  land  without  further  communication  with  him. 
A  year  or  two  afterwards  the  plaintiff  and  defendant  had  an  interview,  bat  did 
not  agree  as  to  the  price  to  be  paid  for  the  land,  and  three  or  four  years  after  the 
railway  was  made  the  defendant  brought  his  ejectment,  whereupon  the  plaintiff 
filed  his  bill  for  an  injunction,  charging  acquiescence.  The  Court,  on  motion,  re- 
strained the  action,  upon  the  plaintiff  giving  judgment  in  the  ejectment,  and 
paying  a  sum  into  court  not  less  than  the  amount  of  the  utmost  valuation  of  the 
land. 

This  was  a  motion  for  an  injunction  to  restrain  the  defendant 
from  disturbing  or  interfering  with  the  plaintiff  in  his  potssession 
and  use  of  a  railway  across  the  land  of  the  defendant,  and  from 
proceeding  with  an  action  of  ejectment,  which  he  commenced  for 
the  recovery  of  the  land,  which  was  the  site  of  the  railway.  The 
motion  was  made  upon  the  answer.  By  the  bill  and  answer  it 
appeared  that  the  plaintiflF  was  the  proprietor  of  his  certain  collier- 
ies in  the  parish  of  Lantwit  Yardre,  in  the  county  of  Glamorgan  t 
and  being  desirous  of  forming  a  railway  to  connect  his  collieries 
with  a  railroad  or  canal,  by  which  their  produce  might  be  con- 
veyed to  the  sea,  he,  on  or  about  the  year  1842,  entered  into 
arrangements  with  the  different  proprietors  and  occupiers  of  land 
in  the  designed  line,  for  a  right  of  passage  over  the  same,  agree- 
ing to  pay  them,  in  some  cases  gross  sums  per  annum,  and  in 
others  a  way-leave  rent    The  defendant  was  the  perpetual  curate 

of  Lantwit,  and  was  seised  in  right  of  his  church  of  a 
[*301]    piece  of  land,  over  which  the  *plaintiff  proposed  to  form 

his  road,  and  the  plaintiff's  solicitors  wrote  to  the  de- 
fendant the  following  letter. — 
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"  October  26,  1842. 
"  Sir, — ^Mr.  Thomas  Powell  is  proprietor,  lessee,  and  occupier 
of  certain  estates  situate  in  the  several  parishes  of  Lantrissent 
and  Lantwit  Vardre,  with  certain  mines  of  coal  and  ironstone, 
lying  within  four  miles  of  the  Glamorganshire  canal.  In  conse- 
quence of  his  having  been  onable  hitherto  to  make  arrangements 
with  the  land  owners  for  land  to  form  a  railway  for  conveying 
his  coal  to  the  canal,  he  has  determined  upon  availing  himself 
of  the  compulsqry  powers  of  the  act  of  the^  80  Geo.  8,  called 
'The  Glamorganshire  Canal  act,'  for  making  the  railway,  in  case 
he  cannot  otherwise  agree  with  all  the  landowners.  Pursuant 
to  such  determination  he  has  caused  part  of  two  fields  situate  in 
the  said  parish  of  Lantwit  Vardre,  of  which  you  are  owner  or 
reputed  owner,  and  which  lies  between  his  coal  works  and  the 
canal,  to  be  accurately  measured  and  mapped ;  and  it  will  be 
necessary  that  he  should  take  3  roods  and  84  perches  thereof,  a 
little  more  or  less — ^for  the  purposes  of  the  railway.  The  length 
of  the  railway  through  your  land  will  be  about  16  chains  and 
40  links.  The  map  is  lying  at  Debewyd,  and  open  to  the  in- 
spection of  the  land  owners ;  or,  if  desired,  he  will,  on  hearing 
to  that  effect,  send  a  tracing  of  the  part  relating  to  your  land  for 
your  inspection.  Mr.  Powell  is  ready  to  treat  and  agree  with 
you  as  the  proprietor,  and  the  rector,  lessee,  or  occupier  of  those 
lands,  for  the  damages  that  may  be  sustained  by  the  making  of 
the  proposed  railway  or  road,  and  for  that  purpose  he  or  his  agent 
will  wait  on  you  at  any  time  or  place  you  may  appoint,  and  he 
is  willing  to  give  a  fair  and  liberkl  value  for  the  land.  He  con- 
ceives the  amount  may  be  easily  ascertained  and  agreed  upon 
between  you,  without  his  having  occasion  to  resort  to 
the  compulsory  *powers  of  the  Canal  Act :  he  has  every  [*802] 
thing  ready  to  work  his  coal  in  large  quantities,  and  is, 
therefore,  under  the  necessity  of  proceeding  in  this  matter  with- 
out unnecessary  delay.  We  trust  we  shall  receive  your  reply  on 
or  before  the  25th  day  of  November  next,  which  will  govern 
our  future  proceedings.  In  case  we  do  not  hear  from  you  by 
that  time,  Mr.  Powell  will  consider  that  you  refuse  or  neglect  to 
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treat  with  him  for  the  land,  and  in  that  case  will  pursue  such 
ooiiise  with  reference  to  the  land  tis  he  maj  be  adviaed." 

The  defendant  made  no  reply  to  this  letter,  and  the  plaintiff, 
without  any  expression  of  assent  or  dissent  to  the  proposal  oq 
the  part  of  the  defendant,  constructed  the  railway  across  his  land, 
and  thereby  formed  a  junction,  not  with  the  Glamorganshire 
Canal,  but  with  the  Taff  Vale  Hailway.  In  April,  1844,  the 
plaintiff  and  defendant  met,  at  the  request  of  the  former,  who  | 

produced  valuations  of  the  land  which  he  had  caused  to  be  * 

made,  and  acoordLng  to  the  average  of  which  estimate  the  value 
of  the  land  used  for  the  railway,  at  thirty  years  purchase,  was 
29t  14*",  Bd,  The  defendant  declined  to  accept  the  sum  offered^ 
both,  as  he  stated  in  his  answer^  because  he  had  no  power  to 
treat  for  the  absolute  sale  of  the  land,  and  because  he  considered 
the  price  offered  to  be  inadequate,  and  that  the  rcmuneratioQ 
ought  to  be  by  a  waydeave  of  a  penny  per  ton  on  the  goods 
carried  over  the  land,  being  the  rent  which  the  plaintiff  had 
agreed  to  pay  to  a  neighboring  proprietor.  The  plaintiff  refused 
to  entertain  the  proposal  that  he  should  pay  a  way-leave,  and 
insisted  that  the  cases  of  the  defendant,  and  the  other  proprietor 
to  whom  such  rent  was  paid,  were  not  analogous.  The  parties 
did  not  come  to  any  agreement  with  respect  to  the  payment  to 
be  made  to  the  defendant  for  the  laud  ;  but  the  possession  of  the 
plaintiff  and  the  use  of  the  railway  continued  without 
[*30S]  opposition  until  the  latter  ^partof  the  yeurl847,  when, 
after  some  correspondence,  with  the  view  of  referring 
the  matter  to  arbitration  which  ended  without  any  result,  the 
defendatit  brought  his  ejectment  against  the  plaintiff  to  recover 
the  land.  The  plaintiff  then  filed  his  bill^  alleging  that  the 
highest  valuation  of  the  land  in  question  was  51/, ;  that  the 
plain tifts  had  expended  upon  the  railway  over  it  6001,  or  6001, 
with  the  knowledge  and  assent  of  the  defendant,  and  had  com* 
pleteil  the  junction  with  the  Taff  Yale  Railway,  at  an  expense 
of  many  thousands  of  pounds,  of  which  the  part  in  question  was 
an  essential  portion,  and  that  the  defendant  had  stood  by  and 
witnessed  the  expenditure  of  the  plaintiff'  upon  the  land,  without 
intimating  any  disapprobation  or  objection.    The  bill  prayed  a 
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declaration  that  the  plaintiff  was  entitled  in  equity  as  against  the 
defendant  to  have  and  maintain  the  use  of  the  railway  over  the 
lands  in  question,  and  that  the  defendant  might  be  decreed  to 
assure  the  same  to  the  plaintiff  for  auch  estate  as  he  could,  the 
plaintiff  offering  to  pay  the  defendant  the  amount  of  the  highest 
valuation  of  the  land,  with  interest ;  and  if,  from  any  cause,  the 
Court  should  hold  the  defendant  not  to  be  bound  to  take  such 
amount,  then  that  it  might  be  declared  that  he  was  bound  to  take 
the  fair  value  of,  or  a  fair  compensation  for,  the  land ;  and  that 
the  same  might  be  ascertained  under  the  direction  of  the  Court, 
and  the  defendants  in  the  meantime  restrained  from  disturbing 
the  plaintiff  ^s  possession,  or  proceeding  with  the  ejectment,  or 
with  any  action  against  the  plaintiff  for  damages  in  respect  of 
the  construction  or  use  of  the  railway. 

The  answer  of  the  defendant  stated,  that  at  the  time  he  re- 
ceived the  letter  of  October,  1842,  he  had  reason  to  believe  that 
he  should  not  continue  to  be  the  incumbent  of  Lantwit 
after  the  year  1845,  and  he  did  *not  oppose  the  entry  of  [*304] 
the  plaintiff  upon  the  land:  that  he  also  believed  the 
plaii^tiff  had  power,  under  the  said  Glamorganshire  Canal  Act, 
to  make  the  railway  across  the  land ;  and  he  admitted  that,  under 
such  circumstances,  he  did  stand  by  and  witness  the  expenditure 
on  the  land  for  completing  the  railway,  without  objection :  for, 
under  the  circumstances,  he  did  not  feel  that  it  was  his  duty  to 
mterfere  with  the  progress  of  the  works. 


Mr.  RomiUy  and  Mr.  W,  M.  James,  for  the  plaintiff,  argued 
that  the  case  was  one,  if  not  of  agreement,  yet  of  dear  and  ad- 
mitted acquiescence ;  and  the  Court  would  not  permit  the  de- 
fendant, either  capriciously,  or  to  enforce  an  extortionate  de- 
mand, to  render  valueless  the  road  in  making  which  the  plaintiff 
had  expended  so  large  a  sum :  Clavering^s  case,{a)  East  India 

(o)  "  There  was  a  case — I  do  not  know  whether  it  came  to  a  decree — against 
Mr.  George  Clavering,  in  which  some  person  was  carrying  on  a  project  of  a  colliery, 
and  had  sunk  a  shaft  at  a  considerable  expense.  Mr.  Clavering  saw  the  thing 
going  on,  and  in  the  execution  of  that  plan  it  was  very  clear  the  colliery  was  not 
worth  a  fiirtUing  without  a  road  over  his  ground,  and  when  the  work  was  begun, 

Vol.  VI.  84 
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Company  v.  Ymcent^ip)  Stiles  v.  Coit^p€r,{b)  Attorney- OeneraJ  v. 
Baiiol  Golkge^{c)  Williams  v.  JEarl  of  Jersey,{d)  Pickard  v. 
Sears{e), 

Mr.  Walker  and  Mr.  Headhm^  for  the  defendant,  contended 
that  there  was  nothing  upon  which  acquiescence  could 
[*305]  *be  founded.  There  had  been  no  dealing  or  treaty  what- 
ever, and  the  case  was  simply  one  in  which  the  plaintiflF 
had  taken  possession  of  the  lands'  of  the  defendant  without  his 
license  or  sanction.  The  mere  fact  that  he,  had  written  a  letter 
to  the  defendant,  referring  to  the  existence  of  cumpolsory  powers 
for  taking  the  land  under  the  Canal  Act,  rendered  the  case  less 
fevorable  to  him ;  for,  while  the  plaintiflF  had  no  such  compul- 
sory powers  to  construct  the  railway  which  he  had  ultimately 
made,  his  threats  to  use  those  powers  might  have  disarmed  op- 
position, by  leading  the  defendant  to  believe  that  resistance  would 
be  useless.  The  case  of  The  Master^  d:c.  of  Clare  HaU  v.  Hard- 
ing{f)  was  also  mentioned. 


The  Vice-Chancellor  said  that  it  appeared  there  had  never 
been  any  dispute  betwen  the  parties  with  respect  to  the  occupa- 
tion of  the  land  for  the  purpose  of  the  railway  until  the  ejectment 
was  brought.  The  only  dispute  between  the  parties  had  been 
upon  the  question  of  price.  The  plaintiff  had  reason  to  believe 
that  the  price  was  the  only  question  between  himself  and  the 
defendant.  It  was  a  case  in  which  the  plaintiff  ought  not  to  be 
deprived  of  the  use  of  his  railway,  and  of  the  entire  benefit  of 
his  outlay  in  constructing  it,  at  least  until  the  question  had  been 
determined  at  the  hearing  of  the  cause.  But  the  plaintiff  must 
submit  to  judgment  in  the  action,  and  pay  such  a  sum  into  court 

he  flftid  he  would  not  give  the  road.    The  etid  of  it  was  that  he  was  made  flenaible^ 
I  do  not  know  whether  by  a  decree  or  not,  that  he  was  to  give  the  road  at  a  fidr 
value."    Per  Lord  Loughborough,  L.  C,  5  Ves.  690. 
(a)2Atk.  83.  (&)  3  Atk.  692.  (c)  9  Mod.  41 L 

(d)  Or.  A  Ph.  91.  (e)  6  Ad.  A  EL  474.    Per  Lord  Denman,  0.  J. 

if)  Supra,  p.  273. 
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as  would  constitute  a  sufficient  security  to  the  defendant  for  the 
price  of  the  land. 


The  plaintiff  paying  2002.  into  court  within  a  month,  and  giving  judgment  in  the 
action  of  ejectment  lo  be  dealt  with  as  the  Court  shall  direct,  proceedings  in  the 
aciiou  to  be  stayed  until  the  hearing,  or  until  the  further  order  of  the  Court 


*In  be  Parby.  [*306] 

1848:  26th  May 

8to<k  standing  in  the  joint  names  of  surviving  and  deceased  trustees  may  be  trans- 
ferred by  the  survivors  to  the  Aocountant-General  under  the  "  Trusts  Act,"  10 
&  11  Vict  c.  96. 

The  Trusts  Act,  10  &  11  Vict,  c.  96,  provides  that  "all  trustees 
or  other  persons  having  any  annuities  or  stocks  standing  in  their 
name  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  &c.,  or  any  government  or  parliamentary  securities 
standing  in  their  names^  or  in  the  names  of  any  deceased  persons 
of  whom  they  shall  be  personal  representatives,  upon  any  trusts 
whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty  to  trans- 
fer or  deposit  such  stocks  or  securities  into  or  in  the  name  of  the 
said  Accountant-general,  with  his  privity  in  the  matter  of  the 
particular  trusts,"  &c. 

In  t^s  case  the  stock  stood  in  the  joint  names  of  four  trustees, 
two  of  whom  were  dead.  The  two  surviving  trustees  were  de- 
sirous of  transferring  the  trust-fund  into  court,  under  the  act, 
and 

Mr.  Amphkttj  on  the  part  of  the  trustees,  submitted  to  the 
Court  that  a  doubt  had  been  suggested,  whether  the  case  of  the 
two  survivors,  being  neither  "the  trustees"  nor  "the  executors" 
of  a  trustee,  was  within  the  act. 


The  Vice-Chancellor  was  of  opinion  that  the  case  was  within 
the  act. 
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[*307]  *Waddilove  v.  Taylor. 

1848:  29th  June. 

The  mortgagee  of  a  fund  m  Court  is  entitled  to  the  expense  of  obtaining  a  stop- 
order  on  the  ftind  in  a  case  in  which  he  is  empowered  by  the  mortgage-deed  to 
apply  to  the  Court  for  that  purpose,  but  such  expenses  are  not  allowed  by  the 
taxing-master  under  the  common,  order  to  tax  the  costs  of  the  mortgagee. 

On  the  petition  of  a  mortgagee  for  payment  out  of  court  to 
him  of  a  fund  the  subject  of  the  mortgage, 

Mr.  TweUsj  for  the  petitioner  asked  that  the  Taxing  Master 
might  be  ordered  to  tax  the  petitioner  his  costs  as  mortgagee, 
including  therein  the  costs  of  and  of  obtaining  a  stop-order  in 
pursuance  of  the  usual  clause  in  the  mortgage-deed,  enabling  the 
mortgagee  to  apply  to  the  Court  for  that  purpose. 

Mr.  Toulmin  for  a  second  mortgagee  of  the  same  fund,  objected 
to  any  special  direction  as  to  the  costs  of  the  stop-order.  The 
Master  would  tax  those  costs  without  a  special  order  if  they  were 
properly  a  charge  upon  the  fund ;  if  not,  the  Court  would  not 
give  them.  The  stop-order  was  a  part  of  the  expense  of  the 
original  security,  which  should  have  been  paid  or  provided  for 
by  the  mortgagor  at  the  time  the  charge  was  made. 


The  Yice-Chancellob  having  ascertained  that  the  expenses 
of  the  mortgagee  in  respect  of  the  stop-order  would  not  be  allowed 
by  the  Taxing  Master  without  the  order  of  the  Court  to  that 
effect,  directed  the  costs,  including  the  expenses  of  the  petitioner 
in  respect  of  the  stop-order,  to  be  taxed,  and  paid  out  of  the 
fund. 
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*Laukij:  t\  Burn,  [*a08] 

1848:  eth  July. 

Personal  semee  of  tb©  copy  or  a  travenrng  net*  may  be  milder  (by  leave*  of  the 
Court,  independently  of  the  Geueral  Orders,)  upon  a  defeufJatil  wbo  btifl  not 
tak&n  unj  atep  to  delcind  the  auit  dtlier  iu  person  or  by  a  loijdtor^  and  wUc^ro  the 
8erviD«  caniiO%  tLerefore,  be  made  in  the  numner  directad  by  tbe  &6tb  Geuemi 
Order  of  May,  1845, 

Mb,  J.  H.  P.-LLMER  moyedj  on  behalf  of  the  plaiEtiff,  for  leave 
to  serve  a  copy  of  the  traversing  note  upon  a  defendant  who 
had  taken  no  step  in  the  causc^  either  in  person  or  bj  a  solicitor^ 
but  for  whom  the  plaintiff  had  entered  an  appearence,  under  the 
General  Order  XKIX.^  of  May,  1845. 

He  referred  to  the  General  Order  LVI,  of  May,  1845,  which 
directs  the  service  to  be  made  in  a  manner  not  applicable  to  the 
case  of  a  party  who  takes  no  means  of  defending  the  sail,  and  to 
the  case  of  Moss  v.  Buckkf/^  m  which  the  Lord  Chancelior(a)  eaid, 
that  in  such  a  case  perisonal  service  of  the  copy  of  the  note  might 
be  directed,  independently  of  the  General  Order, 


The  Ticb><!hakcellok  made  the  order  aocordiogly. 

(o)  IStb  June,  1348. 
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[*309]  *Ward  V.  Swift 

1848:  25th.Febraai7  ;  11th  March. 

Four  plamti^k  instituted  an  original,  and  two  supplemental  causes,  and  three  of  the 
some  plaintiffs,  on  a  subsequent  abatement,  filed  a  supplemental  bill  by  a  new 
solicitor,  making  the  other  plaintiff  a  defendant,  who' also  appeared  by  another 
solicitor.  On  a  petition  in  the  four  causes,  the  solicitor  iu  the  last  supplemental 
suit,  and  not  the  solicitor  on  the  record  in  the  first  three  causes^  was  held  to  be 
entitled  to  appear  for  the  plaintiffs. 

The  order  of  the  18th  October,  1842,  is  intended  to  substitute  the  solicitor  for  the 
six  clerks,  and  not  to  give  the  solicitor  a  right  to  insist,  as  against  his  client, 
upon  acting  in  the  cause  until  removed  by  the  order  of  the  Court 

A  receiver  appointed  to  get  in  property,  part  of  which  he  finds  in  the  possession  of 
another  receiver,  ought  not  to  take  proceedings  to  deprive  the  latter  of  such  pos- 
session, without  the  authority  of  the  Court. 

A  motion  ought  not  to  be  made  for  committal  on  the  ground  of  a  disturbance  of  the 
possession  of  a  receiver,  when  the  object  of  the  motion  is  merely  to  compel  the 
payment  of  costs,  after  the  question  with  respect  to  the  possession  of  the  pro- 
perty has  been  settled. 

There  were  four  plaintiflFs  in  the  original  bill  and  two  supple- 
mental bills.  After  a  decree  in  the  three  causes,  reserving  the 
costs  of  the  suits,  one  of  the  defendants  became  bankrupt.  Tiiree 
of  the  plaintiffs,  by  a  new  solicitor,  filed  a  fourth  supplemental 
bill  against  the  assignees  of  the  bankrupt  defendant,  and  also 
against  the  other  plaintiff  in  the  original  suit  and  the  two  firet 
supplemental  suits,  who  ha4  not  joined  as  plaintiff  in  the  supple- 
mental cause.  A  common  decree  was  made  in  the  supplemental 
suit  to  carry  on  the  proceedings,  not  expressing  by  whom  they 
were  to  be  carried  on.  A  petition  in  the  cause  was  afterwards 
presented,  and  upon  that  petition 

Mr.  Bolt  was  instructed  to  appear  for  the  plaintiff  by  the  solici- 
tor who  had  filed  the  last  supplemental  bill,  and 

Mr.  Chandless  was  instructed  to  appear  for  the  plaintiffs  by  the 
solicitor  whose  name  was  upon  the  record  as  solicitor  for  the 
plaintiflfe  under  an  order  of  the  7th  of  January,  1845,  by  which 
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all  the  four  plaintifib  then  changed  their  solicitor,  and  appointed 
him. 

Mr.  Winstanlsy  appeared  for  the  plaintiff  in  the  first  three 
canoes,  who  had  been  made  a  defendant  to  the  last  supplemental 
bill,  and  was  instructed  by  neither  of  the  solicitors  who  claimed 
to  appear  for  the  plaintiffs,  but  by  the  solicitor  who  acted  for 
such  defendant  in  the  last  supplemental  suit. 

The  question  was,  who  was  entitled  to  be  heard  on 
*the  petition  as  truly  representing  the  plaintiflfe  in  the  [*310] 
causea  The  single  plaintiff  who  had  been  made  a  de- 
fendant in  the  fourth  suit  was  content  to  appear  in  his  character 
of  defendant,  and  did  not  ask  to  be  considered  as  plaintiff,  or 
complain  that  the  other  three  plaintiffe  had  (in  effect)  taken  from 
him  the  joint  conduct  of  the  causes.  The  solicitor  named  upon 
the  record  for  all  the  plaintiffs  relied  on  the  General  Order  XVIII. 
of  the  26th  of  October,  1842,  and  the  order  in  the  causes  of  the 
7th  of  January,  1845 ;  and  the  three  plaintiflS  in  the  last  suit 
insisted,  on  the  other  hand,  that  the  last  mentioned  solicitor  had 
no  authority  to  appear  in  the  present  proceedings  for  any  of  the 
plaintiff,  and  had  no  personal  interest  in  the  matter. 


The  Vice-Chancellor  (after  enquiring  with  respect  to  the 
practice : — ) 

Upon  the  hearing  of  the  petition  the  question  was  raised, 
which  of  the  counsel  instructed  to  appear  for  the  plain ti£&  in  the 
original  suit  was  entitled  so  to  appear  ?  As  the  question  (how- 
ever unimportant  in  the  particular  case)  appeared  to  me  to  in- 
volve a  point  of  general  importance,  I  requested  the  opinion  of 
the  registrars.  The  case  I  put  to  them  did  not  in  terms  raise  the 
very  question  I  had  before  me.  I  stated  the  case  into  which  that 
question  appeared  to  me  to  revolve  itself.  lam  indebted  to  them 
for  their  assistance,  which  in  such  cases  is  always  valuable.  It 
did  not,  however,  relieve  me  from  my  difficulty,  for  the  opinions 
were  not  unanimous. 

I  have  since  considered  the  case,  and  am  relieved  &om 
the    necessity  of   deciding    any    general  proposition   by  the 
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[*311]  *special  circumstances  of  the  case.  The  case  into 
which  the  facts  before  me  resolve  themselves  (as  I 
feel  at  liberty  to  consider  them)  is  this, — ^there  were  four  plain- 
tiffs in  the  original  suit ;  that  suit  became  defective,  and  a  sup- 
plemental bill  was  necessary.  The  proper  persons  to  file  such 
bill,  regard  being  had  to  the  decree  in  the  original  suit^  were  the 
plaintiffs  in  that  suit.  One  of  those  plaintiff  refused  to  join,  and 
thereupon  the  remaining  three  filed  the  supplemental  bill,  making 
the  other  a  defendant.  He  is  satisfied,  and  makes  no  complaint. 
No  objection  is  made  to  the  supplemental  bill  by  any  one.  It  is 
admitted  to  be  regular.  I  am  told  that  I  decided  in  favor  of 
the  regularity  of  a  bill  so  framed  in  Holland  v.  Li2>scomhe.{a) 
Who,  then,  can  complain  ?  certainly  not  the  solicitor ;  he  will 
be  protected  in  the  regular  way ;  but  he  has  no  personal  interest 
in  the  proceedings.  The  orders  respecting  the  entry  of  the  name 
of  the  solicitor  on  the  proceedings,  and  for  continuing  such  soU- 
citor  as  the  solicitor  of  the  parties  until  changed  by  an  order  of 
the  Court,  are  intended  to  substitute  the  solicitor  in  the  place  of 
the  six  clerks,  for  the  due  prosecution  of  the  cause,  and  not  to 
give  the  solicitor  personally  any  right  as  against  the  parties  in 
the  cause. 


The  order  upon  the  petition  directed  payment  of  "  the  costs  of  the  plalntiflb  to 
Mr.  G.  Smith,  their  solicitor :"  Mr.  G.  Smith  was  the  solicitor  for  the  three  plaintiflb 
in  the  last  supplemental  cause. 


[*312]  *By  an  order  made  in  the  cause  of  Ward  v.  Sw^  in 
May,  1838,  J.  G.  Shepherd  had  been  appointed  receiver 
of  the  lessor's  interest  in  certain  property  called  Lucas'  farm. 
One  Gardler  was  the  occupying  tenant  of  the  farm ;  and  on  the 
12th  of  June,  1847,  the  rent  being  in  arrear,  Shepherd  signed  a 
distress  warrant,  which  was  executed  on  the  14th  of  June,  when 
the  growing  crops  on  the  farm  were  distrained.  On  the  19th  of 
June,  1847,  in  pursuance  of  an  order  of  the  Master  of  the  Bolls, 
in  a  cause  of  Oardlery.  Oardier^  Richard  Bigg  was  appointed  re- 
ceiver of  (among  other  things)  the  interest  of  Grardler  in  the 

(a)  Not  reported. 
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same  farm.  After  some  communication  between  the  two  le- 
ceivers  in  respect  of  the  rent,  Bigg  offering  to  pay  one  year's 
lent  (80i)  to  Shepherd,  which  was  refused, — ^the  latter  claiming, 
in  addition,  about  6L,  for  the  expenses  of  the  distress, — both  of 
the  receivers  took  steps  to  reap  the  crops,  in  which  Bigg  succeed- 
ed, by  carrying  the  crops  and  staking  them  off  Lucas's  farm, 
upon  another  property,  some  time  before  the  11th  of  August, 
with  the  exception  of  a  crop  of  potatoes,  which  were  gathered 
later.  In  September,  1847,  another  half-year's  rent  became  due, 
and  was  demanded  by  Shepherd,  in  addition  to  the  rent  for  the 
preceding  year,  and  the  expenses  incurred  in  the  distress,  and  in 
the  attempt  to  get  in  the  crops.  Bigg  tendered  45^  for  the  rent, 
which  the  agent  of  Shepherd  accepted  without  the  expenses. 
The  acceptance  of  this  sum  was  alleged  by  Shepherd  to  have 
been  a  mistake  and  unauthorized.    The  expenses  were  not  paid. 


Mr.  BoU  and  Mr.  Daniel  moved,  in  Michaelmas  Term,  on  be- 
half of  the  plaintiff,  that  Bichard  Bigg  might  be  committed  for 
a  contempt  in  disturbing  and  interfering  with  J.  G.  Shepherd, 
the  receiver,  and  in  harvesting  and  gathering  the  crops  of  wheat 
and  potatoes,  which  had  been  distrained  upon  by  the  latter. 

*Mr.  Kenyan  Parker  and  Mr.  WVrwtonfcy,  for  Bichard  [*318] 
Bigg. 

The  case  of  Fitzpatrick  v.  E!fre{a)  was  cited. 


Yice-Chakcsllob,  after  stating  the  dates  of  the  several  pro- 
ceedings:— 

The  argument  in  support  of  the  motion  was,  that  Shepherd, 
by  means  of  the  distress  which  he  had  levied,  was  in  possession 
of  the  growing  crops  at  the  time  that  Bigg  was  appointed  receiv- 
er. Bigg  on  the  other  hand,  has  contended  that  (if  Shehperd 
ever  had  such  possession)  the  bailiff  had  withdrawn  before  he 

(a)  1  HogaD,  m. 
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(Bigg)  was  appointed,  and  that  the  possession  of  Shepherd  was 
then  abandoned.  It  appears,  that,  after  the  crops  had  been  re- 
moved, 452.  was  tendered  to  Shepherd's  agent  for  the  rent, — 30Z. 
due  up  to  April,  1847,  and  15i  for  the  subsequent  half-year, — 
and  that  was  acoepeted.  The  plaintiff  say,  that  the  act  of  Shep- 
herd's agent,  in  receiving  the  rent  without  the  expenses,  was  not 
authorized ;  but  the  money  has  not  been  returned,  and  the  plain- 
tiff' demand  for  rent  is,  in  &ct^  satisfied.  The  expenses  claimed, 
some  of  which  must  certainly  be  due,  are,  it  is  admitted,  still  un- 
paid. K I  were  compelled,  in  this  state  of  circumstances,  to  de- 
cide, simpliciter,  which  party  was  right  and  which  wrong,  in  or- 
der now  to  give  the  parties  what  they  are  respectively  entitled 
to,  I  should  probably  confine  myself  to  the  inquiry,  whether  Bigg, 
when  he  was  appointed,  found  Shepherd  legally  in  possession  of 
the  growing  crops  or  not.  But  that  is  not  the  view  of  the  case 
which  I  am  forced  to  take.    The  wrongful  act  of  Bigg  (if  wrong- 

M  it  be)  was  commenced  before  or  early  in  the  month 
[*814]    of  August, — ^was  *complete  as  to  the  wheat  crops  on  the 

11th  of  August,  and  as  to  the  residue  of  the  crops  (pota- 
toes and  others,)  shortly  after.  If  the  crops  were  wrongfully  ob- 
tained, the  parties  in  Gardler  v.  Gardkr^  whose  agent  Bigg  is^ 
have  been  permitted  to  consider  and  deal  with  them  as  their  own. 
The  motion  to  commit  Bigg, — ^made  three  months  after  the  act 
which  is  complained  o^ — is  not  made  to  protect  Shepherd  in  the 
possession  of  property  under  his  receivership,  but  is  resorted  to 
as  a  mode  of  obtaining  payment  of  the  expenses  claimed  by  Shep- 
herd. I  cannot  think  that  such  a  motion  ought  to  be  made,  un- 
less the  party  making  it  has  no  other  means  of  working  out  his 
rights.  The  authority  of  the  Court  is  best  vindicated  by  reser- 
ving its  extreme  powers  for  cases  which  imperatively  call  -for 
them ;  and  this  is  obviously  a  case  in  which  (independently  of 
the  position  of  the  parties  at  the  time  notice  of  motion  was  given) 
Bigg  may  have  acted  under  an  excusable  mistake.  lam  &r, 
however,  from  meaning  to  justify  his  conduct  Knowing  that 
Shepherd  was  also  acting  imder  the  authority  of  the  Court,  he, 
or  the  parties  at  whose  instance  he  was  appointed,  should  have 
asked  for  the  directions  of  the  Court,  how  to  proceed.    The  piain- 
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tifiEs  in  Ward  y.  Swi/i  might  also,  instead  of  coming  with  a  mo- 
tion to  commit  Bigg^  (a  step  which  the  Court  avoids,  when  it 
can  do  so  without  compromising  justice,)  have  applied  in  the  suit 
of  Qardler  v.  Oardler^  for  payment  of  Shepherd's  costs  and  expen- 
ses out  of  the  fund  which  they  say  belonged  to  them ;  and  this  is 
the  course  which,  before  I  dispose  of  this  motion,  I  shall  give 
them  the  opportunity  of  taking.  Let  the  motion  stand  over, 
with  liberty  to  the  plaintifs  to  make  such  apiplication  as  they 
may  be  advised  in  Gardler  v.  Oardler, 


*HuTT0N  V.  Hepworth.  [*815] 

184S:  14th  Julj. 

An  order  made  upon  affidavit  of  semce  of  the  notice  of  motion  most  not  depart 
from  the  terms  of  the  notice,  even  though  it  be  less  extensive  than  the  notice,  if 
such  less  extensive  order  may  be  more  prejudicial  to  the  party  against  whom  it 
is  made  than  would  have  been  the  larger  order  which  was  asked. 

The  aotioe  waa^  that  the  Court  would  be  moved  to  dismiss  an  original  and  a  sup- 
plemental cause,  or  to  direct  the  original  cause  to  be  put  in  the  paper  for  hear- 
ing :  the  order  made  upon  affidavit  of  service  was,  that  the  supplemental  cause 
should  be  dismissed,  and  the  original  cause  put  in  the  paper:  the  Court,  upon 
motion,  discharged  the  order. 

Tlie  applicution  of  a  party  by  his  counsel  for  time  to  answer  affidavits  filed  in  sup- 
poict  of  a  motion,  whereupon  time  was  given  and  affidavits  filed,  is  not  an  appear- 
ance by  that  party  on  the  motion  entitling  the  other  party  to  obtain  the  order  on 
a  subsequent  motion  day,  without  an  affidavit  of  service — no  counsel  then  ap- 
pearing for  the  opposing  party. 

On  the  28rd  of  May,  1848,  the  defendant  Hepworth  gave 
notice  of  motion,  intituled  in  the  original  and  the  supplemental 
suit,  that  ^^tltese  suits"  might  be  dismissed  as  against  him,  with 
costs;  or  that  it  might  be  referred  to  the  taxing  Master  to  tax  his 
(the  defendant's)  costs  of  these  suits,  and  that  the  amount  there- 
of might  be  paid  by  the  plaintiff;  or  that  the  first  mentioned 
(original)  cause  might  be  put  into  his  Honor's  paper  of  causes 
again  for  hearing  &r  such  further  or  other  order  as  the  Court 
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might  think  just ;  and  that  the  plaintiff  might  be  ordered  to  paj 
the  costs  of  the  motion.  The  motion  was  supported  by  affidavit, 
stating  that  the  original  cause  had  come  on  for  hearing  in  April, 
1846,  when  it  was  ordered  to  stand  over,  with  liberty  to  the 
plaintiff  to  file  a  supplemental  bill,  or  amend  by  adding  proper 
parties :  that  on  the  21st  of  December,  1846,  the  plaintiff  was 
ordered  to  file  a  supplemental  bill  or  amend,  on  or  before  the 
first  day  of  the  ensuing  Easter  Term,  or  that  the  bill  should 
stand  dismissed,  with  costs :  that  the  supplemental  bill  was  filed 
on  the  first  day  of  Easter  Term ;  and  the  answer  having  been 
duly  put  in,  and  no  further  proceedings  taken,  notice  of  motion 
to  dismiss  the  supplemental  bill  for  want  of  prosecution  was 
given  in  January,  1848,  which  was  allowed  to  stand  over  by  con- 
sent, until  the  18th  of  February,  1848,  when  the  plaintiff  filed 
his  replication.  The  motion  was  made  on  the  26th  of  May,  when 
counsel  for  the  plaintiff  was  instructed  to  ask  for  time  to  answer 
the  affidavit ;  and  on  the  following  day,  an  affidavit  on  the  sub- 
ject of  the  delay  was  made  by  the  plaintiff's  solicitor.  On  the  1st 
of  June,  the  next  motion  day,  the  counsel  for  the  plain- 
tiff intimated  to  the  defendant's  *counsel,  that  he  should  [*816] 
not  appear  on  the  motion.  The  order  was  then  asked 
for,  upon  the  usual  affidavit  of  service ;  and  the  Court  ordered  the 
supplemental  bill  to  be  dismissed  for  want  of  prosecution,  with 
costs,  to  be  paid  by  the  plaintiff,  and  the  original  cause  to  be  put 
on  the  paper  for  hearing  and  the  costs  of  the  motion  to  be  paid 
by  the  plaintiC 


Mr.  Wood,  for  the  plaintiff,  now  moved  that  the  order  made  on 
the  1st  of  June,  1848,  might  be  discharged,  with  costs.  He  con- 
tended that  the  order,  having  been  entirely  founded  upon  affida- 
vit of  service  of  the  notice  of  motion,  ought  not  to  have  departed 
from  that  notice:  that  the  defendant  might  have  obtained  an  or^ 
der  in  either  of  the  alternatives  which  the  notice  expressed,  (if 
the  facts  of  the  case  justified  it,)  but  not  in  one  alternative  and 
part  of  another.  He  suggested  that  the  plaintiff  might  have 
submitted  to  the  dismissal  of  both  suts  for  want  of  prosecution, 
which  would  not  have  predaded  him  from  filing  a  new  bill ;  but 
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that  was  very  different  from  the  order  made,  which  dismissed 
the  supplemental  suit,  and  brought  on  the  original  suit  for  hear- 
ing in  an  imperfect  state. 

The  SoUciior  General*  and  Mr.  Humphrey  opposed  the  motion. 
— ^The  order  taken  upon  the  motion  was  less  than  was  asked  by 
the  notice.  It  was  true  that  a  party  could  not  depart  from  his 
notice,  but  there  was  nothing  to  prevent  him  from  taking  any- 
thing comprehended  within  the  terms  of  his  notice.  The  notice 
in  this  case  asked  to  dismiss  both  suits  for  want  of  prosecution, 
and  the  Court  ordered  the  dismissal  of  one  suit.  The 
plaintifl6*were  probably  advised  (as  the  defendant  was)  [*817] 
that  the  original  suit  could  not  be  dismissed  for  want  of 
prosecution  after  the  hearing,  and  that  an  order  to  dismiss  both 
suits  would  therefore  be  erroneous.  The  plaintiflfe  were  repre- 
sented by  counsel  when  the  motion  was  first  mentioned,  and  had 
afterwards  filed  an  affidavit, — ^though  they  had  subsequently 
thought  proper  not  to  appear :  the  question  now  was,  whether 
the  facts  of  the  case  justified  the  order.  The  present  notice  of 
motion  did  not  ask  the  Court  to  discharge  the  former  order  "  for 
irregularity."  Now  the  plaintifib  had  not  asserted  that,  upon  the 
£eu^  the  defendant  would  not  have  been  entitled  to  the  order 
which  was  made :  the  objection  at  the  bar  was  wholly  founded 
on  the  suggested  departure  from  the  notice,  which,  if  it  had  been 
shown  and  amounted  to  anything,  would  have  been  irregularity, 
and  mere  irregularity  was  not  open  to  the  plaintife  on  this  appli- 
cation. The  Court  would  not,  by  allowing  this  objection  to  the 
order,  sanction  the  practice  adopted  by  the  plaintiffs,  of  asking 
for  time,  and  filing  affidavits,  and  subsequently  withdrawing  from 
the  motion  and  leaving  their  adversary  to  take  his  remedy  as 
upon  default  A  similar  practice  with  respect  to  decrees  taken 
upon  default  had  been  put  an  end  to  by  the  late  orders.(a)  The 
plaintiff  ought  not  to  show  that  the  order  was  wrong  upon  the 
merits,  or  the  motion  should  be  refused. 
ff 

*  Sir  John  Romillj. 

(a)  See  the  44tfa  Genena  Ordar  of  Augtttt^  1841. 
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it_  .      I  ■    ■  III  ■ 

The  Vice-chancellor  said  that  the  rule  was  well  known, 
that  an  order  taken  upon  the  affidavit  of  service  of  the  notice  of 
motion  ought  not  to  depart  from  the  terms  of  the  notice. 
[*8i8]  The  rule  certainly  might  not  universally  *prevent  a 
party  &om  taking  an  order  for  less  than  his  notice  ex- 
pressed, where  the  lesser  order  could  be  made  without  prejudice 
to  the  party  against  whom  it  was  to  operate.  Thus,  if  a  notice 
of  motion  was  given  that  a  party  might  be  ordered  to  pay  a 
sum  of  6002.  into  Court,  the  Court  might,  upon  the  affidavit, 
direct  a  sum  of  8002L  to  be  paid  instead  of  600L  But  suppose 
the  case  of  an  estate,  consisting  of  two  parts — one  producing  a 
dear  income,  and  the  other,  from  the  necessity  of  preserving  a 
sea  wall,  or  any  other  cause,  requiring  an  expenditure  beyond 
its  annual  produce,  and  that  a  motion  should  be  made  for  a  re- 
ceiver of  the  entire  estate, — ^in  that  case,  the  appointment  of  a 
receiver  of  the  entirety  would  involve  the  necessity  of  applying 
part  of  the  surplus  proceeds  of  the  productive  part  of  the  estate 
in  aid  of  the  preservation  of  the  other,  and  might  not  be  object- 
ed to  by  the  owner  of  both.  But  the  same  party  might  well 
object  to  the  appointment  of  a  receiver  of  the  productive  part  of 
the  estate,  leaving  the  other  to  bear  its  charges  alone,  for  which, 
by  the  supposition,  it  was  insufficient.  The  less  extensive  order 
would  not  properly  be  taken  in  such  a  case  on  affidavit  of  service. 
In  this  case,  there  were  two  bills, — one  original,  and  the  other 
supplemental.  The  motion  asked  that  both  suits  might  be  dis- 
missed, or,  in  the  alternative,  that  the  original  cause  might  be 
put  in  the  paper  for  hearing.  He  did  not  advert  to  the  other 
alternative,  as  to  the  payment  of  costs,  for  it  was  not  suggested 
that  such  an  order  could  be  made.  If  the  order  had  gone  no 
&rther  than  to  direct  that  the  original  cause  should  be  put  into 
the  paper  for  hearing,  it  would  have  been  right.  The  plaintiffs 
might  then  have  applied  to  bring  on  the  supplemental  cause ; 
or,  if  both  bills  had  been  dismissed  according  to  the  notice,  the 
plaintii&  might  have  been  content,  or  might  have  been 
[*819]  concluded  *by  the  order,  if  the  circimistancifl  had  justi- 
fied it.  The  order  to  dismiss  the  supplemental  cause, 
and  bring  on  the  original  cause  for  hearing,  was  essentially 
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different  in  its  consequences  £rom  either  of  the  alternatives. 
The  order  ought  to  be  discharged,  except  so  far  as  it  directed  the 
original  cause  to  be  set  down  for  hearing.  The  application  by 
the  plaintiff'  counsel  for  time  to  file  affidavits,  he  should  have 
thought  was  an  appearance  on  the  motion,  but  he  was  informed 
by  the  registrar  that  it  was  not  so  considered  in  practice.  He 
would  give  no  costs  of  this  motion. 


Newton  v.  Askew. 

1848 :  4th,  5th,  and  18th  July. 

A  party  in  a  oaufle,  who  is  interested  in  a  decree  which  has  been  prononnced,  is 

privileged  from  arrest  in  attending  the  Begistrar's  office,  on  passing  the  minutea 

of  the  decree. 

The  cause  was  instituted  by  the  wife  and  in£smt  children  of 
Mr.  Newton  by  their  next  fiiend,  against  the  trustees  of  property 
in  which  they  were  interested,  and  a  decree  had  been  pronounced 
in  the  cause,  directing  the  payment  of  a  sum  of  money  to  Mrs. 
Newton,  and  directing  the  costs  of  the  suit  to  be  paid  by  the 
trustees.  The  decree  also  directed  that  the  costs  of  Mr.  Newton, 
who  was  a  defendant,  should  be  paid  to  him  by  the  plaintiff, 
who  were  to  recover  them  over  against  the  defendants,  the  trus- 
tees. The  decree  had  not  been  pased  by  the  registrar ;  and  an 
appointment  had  been  made  by  the  solicitor  of  the  plaintiff 
(who  was  also  on  the  record  the  solicitor  of  Mr.  Newton,)  to  at- 
tend at  the  registrar's  office,  pn  the  80th  of  June,  at  one  o'clock, 
to  settle  the  minutes  of  the  decree.  Shorly  before  that 
[*S20]  *hour,  Mr.  Newton,  who  was  on  his  way  to  the  regis- 
tarar's  office,  pursuant  to  the  appointment,  was  arrested  in 
Lincoln's  Inn,  by  an  officer  of  the  sheriff  of  Middlesex,  under 
an  attachment  issued  against  him  for  the  non-payment  of  a  sum  of 
Idl  costs,  which  he  had,  in  another  suit,  been  ordered  to  pay  to 
the*  same  persons  who  were  defendants' in  this  suit 
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Mr.  Newton  was  now  brought  up  by  habeas  corpus  cum 
causa,  and  moved  in  person  for  his  discharge.  The  notice  of 
motion,  and  the  affidavit  of  the  facts  of  the  case,  were  intituled 
in  the  cause,  which  was  a  Bolls'  cause. 


The  application  was  made  upon  two  grounds ; — ^first,  that  a 
party  to  a  suit  was  privileged  from  arrest  when  attending  the 
prosecution  of  the  suit,  as  well  in  the  registrar's  office,  as  brfore 
the  Court,  or  the  Masters,  or  before  Commisaioners  in  Bankrupt- 
cy :  Sidgier  v.  Birchf{a)  Ex  parte  King,{b)  Jackson  v.  Vaiighan^{c) 
LisCs  case\{d)  Franklyn  v.  Golguhxmn^{€)  Ex  parte  BymeJ^f)  Ardmg 
V.  Fbvoer.iy)  1  Smith  Ch.  Pr.,  p.  514,  3rd  ed. ;  1  Archbold  Pr. 
Q.  B.  p.  686,  8th  ed. ;— and,  secondly,  that,  by  the  effect  of  the 
statute  7  &  8  Vict.  c.  96,  ss.  57,  58,  there  could  be  no  attachment 
for  non-payment  of  any  debt  or  sum  under  20t,  whether  in  the 
form  of  a  contempt  for  disobedience  to  an  order  for  non-pay- 
ment of  costs  or  otherwi8e.(A) 


SembU^  where  a  motion  for  the  dischai^e  of  a  prisoner  is  made  before  the  Vice- 
Chancellor  in  a  Rolls*  cause,  or  in  a  caose  attached  to  another  branch  of  the 
Court,  the  Vioe-Chancellor  cannot  (unless  specially  authorized)  make  an  order  on 
such  application,  although  the  prisoner  be  brought  before  him  bj  habeas 
corpus. 

The  Vice-Chanckllor  said  that  he  was  compelled  to  dispose 
of  the  motion  on  a  point  of  form.  It  had  been  contended,  in  sup- 
port of  the  application,  that  every  judge  had  jurisdiction  to  dis- 
charge a  prisoner  who  was  unlawfully  detained.  To  that  broad 
proposition  there  was  certainly  some  qualification.  Upon  the 
authorities  it  appeared  that  a  party  who  had  been  committed  in 
the  course  of  proceedings  in  bankruptcy,  could  not  in  all  cases  be 
discharged  by  an  order  in  Chancery ;  and  that  a  party  who  had 
been  imprisoned  by  an  order  of  the  Court  of  Chancery,  could  not 

(a)  9  Tes.  69.  (6)  *l  Vea.  312.       (c)  Toth.  218;  14  Vin.  Ab.  (D.  2,)  pL  2. 

(d)  2  Ves.  A  B.  373.     (c)  1  Madd.  580.    (/)  1  Vee.  ft  B.  3ia 
in)  8  T.  R.  534. 

(A)  The  contrary  to  this  ailment  has  since  been  held  by  the  Loid  Chancellor  in 
the  cose  of  Wenhamv.  Bowman^  12th  July,  1848. 
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in  all  cases  be  discharged  by  the  Court  of  Exchequer.  He  thought 
the  same  rule  prevented  a  judge  in  one  branch  of  this  Court  from 
discharging  a  party  in  a  cause  who  had  been  attached  under  an 
order  made  in  another  branch  of  the  Court  Mr.  Newton  had 
given  his  notice  of  motion  in  a  cause  in  reepect  of  which  this 
branch  of  the  Coiirt  had  no  jurisdiction.  .It  was  not  that  he  might 
not  make  the  order  upon  the  return  .to  the  habeas  corpus ;  but 
the  motion  had  been  mad&  before  him  in  a  form  in  which  he 
was  precluded  from  dealing  with  it 

Application  was  forthwith  made  to  the  Lord  Chancellor,  who 
ordered  that  Mr.  Newton  should  be  brought  up  on  the  follow- 
ing morning,  and  that  the  Yice-Chancellor  should  hear  the  applica- 
tion.(a) 

*Mr.  Newton  having  renewed  his  motion  on  the  same  [^322] 
grounds, 

Mr.  Kenyan  Parker  and  Mr.  HdU  opposed  the  application,  con- 
tending that  the  duties  of  the  registrar  were  merely  ministerial, 
in  which  respect  the  case  of  attending  the  registrar  differed  from 
that  of  attending  the  Master  or  the  Court,  where  the  proceedings 
were  judicial.  If  a  party  were  privileged  whilst  attending  per- 
sonally to  every  matter  incidental  to  the  prosecution  of  a  suit  in 
Chancery,  it  would  amount  to  a  general  protection  from  arrest 
so  long  as  the  suit  could  be  kept  on  foot  They  cited  Crone  v. 
afefl;(6)  Lord  Bacon's  Order,  86 ;  Beames'  Orders,  p.  38. 

(a)  The  order  made  bj  the  Lord  Chancellor  was  aa  follows : — "  Ntwion  v.  Atkew^ 
Whereas  Kr.  EldertoOi  of  counsel  for  the  plaintiffs,  this  day  moved  the  Right 
Honorable  the  Lord  Chancellor,  that  a  writ  of  habeas  corpus  might  issue  directed 
to  the  sheriff  of  Middlesex,  to  bring  the  said  defendant,  Augustus  Newton,  now  in 
his  custody,  before  this  Court,  for  the  purpose  of  applying  to  this  Court  to  discharge 
his  arrest  under  an  attachment  issued  for  non-payment  of  certain  costs  directed  by 
an  order  in  this  cause  to  be  paid  by  him,  His  Lordship  doth  order  that  a  writ  of 
habeas  corpus  do  issue,  directed  to  the  said  sheriff,  to  bring  up  the  said  defendant, 
Augustus  Newton,  before  the  Yice-Chancelloi  Wigram,  at  the  sitting  of  his .  court 
at  Lincohi's  Inn,  in  the  county  of  Middlesex,  at  ten  o'clock  to-morrow  morning,  the 
6th  inst.,  for  the  purpose  of  applying  to  the  said  Vioe-Chancellor  for  such  discharge, 
and  that  the  said  application  be  heard  before  the  Vioe-Chancellor  Wigram." 

Q>)  2  MoU.  626. 
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Vice-Chancellor  : — I  am  not  called  upon  to  give  any  opin- 
ion upon  the  question,  whether  this  attachment  for  costs  was  or 
was  not  within  the  act  referred  to.  I  think  Mr.  Newton  is  enti- 
tled to  his  discharge,  upon  the  ground  of  his  privilege,  whilst 
attending  the  registrar's  office.  It  is  admitted  that  the  parties,  in 
every  cause,  are  entitled  to  attend  the  court  durbg  the  hearing 
of  the  cause,  and  are  privileged  £rom  arrest  whilst  they  are  doing 
so ;  and  it  is  also  admitted  that  the  same  rule  applies  to  the  Mas- 
ter's office.  The  sole  question  is,  whether  the  privilege  ex- 
tends and  is  to  be  applied  to  attendance  at  the  registrar's 
[*823]  *office.  In  support  of  the  argument  that  the  privilege 
had  not  that  extent,  it  was  said  that  the  party  is  suffi- 
ciently represented  at  the  registrar's  office  by  his  solicitor.  But 
the  same  might  as  well  be  urged  in  reference  to  the  attendenoe 
at  the  hearing.  The  party  may  then  be  represented  by  his  counsel 
and  solicitor,  but  he  is  not  the  less  entitled  to  his  privilege.  I  am 
unable  logically  to  follow  the  reasoning  upon  which  the  distinc- 
tion is  sought  to  be  founded.  It  was  said  that  the  proceeding  in 
the  registrar's  office  is  not  judicial,  but  is  merely  ministerial — the 
duty  of  the  registrar  being  merely  to  draw  up  the  decree  which 
the  Court  has  pronounced.  It  is,  no  doubt,  perfectly  true  that 
the  Court  ought  to  give  the  registrar  such  directions  as  will 
enable  him  to  draw  up  the  decree;  but  the  Court  for  the  sake  of 
greater  caution  and  accuracy,  requires  all  the  parties  interested 
in  the  suit,  to  have  notice  of,  and  to  be  present,  if  they  please, 
at  the  drawing  up  of  the  decree,  so  as  to  ensure  that  it  shall  be 
in  accordance  with  the  judgment  given  in  Court.  So  careful  is 
the  Court  in  guarding  against  any  error  arising  from  the  absence 
of  interested  parties,  that  the  rule  in  the  office  is,  not  to  draw  up 
the  decree  until  after  three  notices  have  been  served.  It  was 
said  that  Mr.  Newton  was  not  sufficiently  interested  in  the  subject 
of  the  decree,  to  entitle  him  to  attend  in  person  at  drawing  it  up. 
It  is  not  necessary  that  I  should  decide  whether  a  merely  formal 
party  could  insist  upon  his  privilege  of  being  present  at  the  draw- 
ing up  of  the  decree ;  but  in  this  case  the  party  arrested  had  a 
direct  interest  in  the  decree,  whichr  affected  htm  as  to  the  costs 
of  the  suit.    Again,  the  consent  of  counsel  or  of  the  solicitor 
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might  seriously  affect  the  rights  of  the  client,  and  that  is  one 
ground  why  the  party  himself  may  attend  to  watch  the  proceed- 
ings, and  should  be  protected  during  such  attendance. 
*I  think  I  cannot  do  otherwise  than  order  that  Mr  .New-     [*824] 
ton  be  discharged.* 


The  writ  was  indorsed  accordingly. 


Mr.  Kenyan  Parker  asked  that  it  might  be  made  a  term,  that 
Mr.  Newton  should*  bring  no  action  against  the  parties  at  whose 
instance  the  attachment  was  executed :  Frost  v.  DanieU^ipi)  Lorir 
mer  v.  LvJe^ip)  The  principle  was,  that  the  privilege  was  not 
in  fact  the  privilege  of  the  party,  but  of  the  Court,  and  therefore 
no  action  could  be  sustained  against  the  sheriff:  Magnay  v. 
Burt{c) 

Mr.  Newton,  in  person,  opposed  the  application. — ^He  submit- 
ted that  the  Court  was  bound  to  make  an  order  upon  the  habeas 
corpus,  either  discharging  him  from  prison,  or  remitting  him  to 
custody,  and  that  the  order  could  not  be  made  conditionally.  He 
also  adverted  to  the  fact  that  the  arrest  was  made  at  the  suit  of 
persons  from  whom  he  and  his  family  had,  in  the  other  suit, 
recovered  costs,  which  were  yet  unpaid,  and  to  which  the  minutes 
of  the  decree  related,  and  thence  argued  that  malice  might  be 
inferred. 


Gases  in  which  the  Ck>u]l  upon  ordering  the  discharge  of  a  party  from  his  arrest, 
will  impose  upon  iiim  the  condition  that  he  shall  bring  no  action  in  respect  of  the 
arrest 

The  ViCE-CHANCfELLORsaid,  that  in  this  case  there  was  a  law- 
ful ground  for  the  arrest, — the  liability  of  Mr.  Newton 
to  pay  the  costs  which  were  the  subject  of  the  *attach-     [*325] 
ment,  had  not  been  denied :  the  only  objection  was  on 
the  question  of  privilege,  on  which  it  had  been  decided  that  he 
was  entitled  to  be  discharged.    The  distinction  between  the  cases 

(a)  4  Q.  B.  880.  (b)  1  Chitty,  134.  (e)  6  Q.  B.  381. 
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referred  to  at  law,  and  the  present  case,  was  that  in  the  former 
the  error  had  arisen  entirely  from  some  irregularity  or  slip  in  the 
proceedings,  which  were  otherwise  proper,  and  in  which  the  cir- 
cumstances excluded  the  possibility  of  the  parties  having  been 
actuated  by  any  personal  hostility  or  malice*  He  by  no  means 
thought  that  there  had  been  any  malice  in  this  case.  The  point 
upon  which  the  question  of  the  discharge  of  the  arrest  had  turned 
had  not  been  previously  decided,  a  fact  which  would  probably 
weigh  with  any  jury  before  whom  the  case  might  come.  He  did 
not  think  it  was  a  case  in  which  any  terms  ought  to  be  imposed 
upon  the  party. 


RODGERS  v.  NOWILL. 

1846:  4th,  5th,  6th,  23rd,  and  26th  May;  30th  Juna  1847 :  2l8t,  January;  9th 
July ;  9th  and  10th  December. 

In  a  suit  for  an  injunction  against  the  use  by  the  defendant  of  a  certain  name  and 
mark  upon  their  goods,  the  defendants  admitted  the  use  of  the  name  and  mari^ 
but  said  that  it  was  their  true  name^  and  that  they  were  entitled  so  to  use  it :  the 
plaiutififs,  without  moving  for  the  injunction,  went  into  evidence  in  equity.  At 
the  hearing  of  the  cause,  the  Ck}urt  being  of  opinion  that  the  evidence  did  not 
establish  the  plaintiffs'  right  to  the  injunction,  but  that  it  showed  the  defendanU 
to  have  used  the  name  and  mark  in  question  on  their  goods,  in  a  manner  which 
might  lead  purchasers  to  understand  fUsely,  that  the  goods  were  manufiiotured 
by  the  plaintifib, — gave  the  defendants  the  option  either  of  having  the  bill  dis- 
missed against  them  without  costs,  or  of  having  the  right  tried  at  law. 

The  bill  being  retained  for  a  year,  with  liberty  to  the  plaintiffs  to  bring  an  action  at 
law,  the  action  was  brought,  and  the  plaintiff^  recovered  a  verdict.  The  Court 
then  granted  the  ii^jnnction,  and  ordered  the  defendants  to  pay  the  costs  at  law 
and  in  equity,  except  the  costs  of  the  evidence  in  equity. 

Where  the  question  of  equitable  assistance  depends  on  the  legal  right,  and  the  legal 
right  is  denied  by  the  answer,  the  plaintiff  may  move  for  leave  to  try  the  legal 
right,  without  asking  for  an  injunction  in  the  mean  time. 

Upon  a  bill  for  an  injunction  to  restrain  the  defendants  from  using  a  certain  mark; 
alleged  to  be  fraudulently  used  by  them  on  goods,  in  order  untruly  to  denote 
that  such  goods  were  manufactured  by  the  plaintifih,  the  Court  at  the  hearing  re- 
tained the  bill,  and  gave  the  plaintiffs  liberty  to  bring  an  action,  but  refused  to 
direct  any  admissions  to  be  made  by  the  defendants  on  the  trial  of  such  action. 
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Where  a  bill  had  been  retained  at  the  hearing,  with  liberty  for  the  plaintiff  to  bring 
an  action,  it  is  not  irregular  for  tho  plaintiff,  on  having  a  verdict  in  his  favor,  to 
obtain  an  order  for  setting  down  the  cause  on  further  directions  or  on  the  equity 
reserved,  although  the  time  at  which  the  defendant  may  move  for  a  new  trial 
shall  not  have  arrived. 

The  plaintiffe  were  Joseph  Eodgers  &  Co.,  cutlery  manufac- 
turers, at  SheflSeld.  The  defendants  were  John  and  William 
Nowill,  also  cutlery  manufactures  and  merchants,  of 
Sheffield,  and  William  Eodgers.  The  *plaintifi8,  or  the  [♦826] 
firm  which  they  represented,  had  carried  on  business 
at  Sheffield  from  the  year  1801,  and  had  originally  used  on  their 
cutlery  the'  mark  "Eodgers,"  which  had  been  awarded  to  them 
by  the  master  wardens  and  assistants  of  the  Company  of  Cutlers 
in  Hallamshire :  this  mark  had  been  varied  to  "  Eodgers  & 
Sons,"  and  "J.  Eodgers  &  Sons,"  and  upon  the  appointment  of 
the  firm  to  be,  successively,  cutlers  to  their  late  Majesties  George 
the  Fourth  and  William  the  Fourth,  and  to  her  Majesty,  they 
adopted  a  crown  between  the  initials  of  the  reigniug  sovereign, 
in  addition  to  "  J.  Eodgers  &  Sons."  The  bill,  which  was  filed 
in  August,  1843,  stated,  that  the  penknives,  pocket  knives,  table 
knives,  razors,  scissors  and  articles  of  fine  cutlery  manufiu^tured  by 
the  plaintiff'  firm,  and  bearing  their  name  and  mark,  had  been  for 
many  years,  and  still  were,  in  very  high  estimation  in  this  king- 
dom and  foreign  countries,  and  that  such  articles  of  their  manfac- 
ture  were  distinguished  by  the  said  marks,  and  considerable 
profits  were  derived  by  the  plaintiffs  from  the  sale  thereof:  the 
bill  alleged,  that  the  plaintiff  had  lately  discovered  that  the 
defendants  John  and  William  Nowill  had  for  a  considerable  time 
past  manufactured  or  purchased  and  sold,  or  caused  to  be  manu- 
factured or  purchased  and  sold,  large  quantities  of  cutlery,  and 
particularly  of  penknives  and  pocket  knives,  stamped  or  impres- 
sed with  marks  in  exact  or  very  close  imitation  of  the  marks 
used  by  the  plaintiffij,  for  the  purpose  of  passing  off  or  enabling 
other  persons  to  pass  off  such  articles  of  cutlery  on  purchasers 
as  of  the  plaintiffs'  manufacture ;  and  that  in  order  more  securely 
to  practice  such  fraudulent  imposition,  the  defendants  John  and 
William  Nowill  had  agreed  or  come  to  some  understanding 
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with  the  defendant  William  Rodgers,  who  was  a  penknife-blade 

grinder,  for  the  use  of  his  name,  in  consideratioji  of  his 
[*827]     receiving  in  addition  to  his  wages  *as  a  grinder  for  the 

defendants,  John  and  William  No  will,  a  per-centage  on 
the  cutlery  manufactured  by  or  for  them,  impressed  with  the 
name  or  mark  of  "  Rodgers,"  or  such  other  counterfeit  mark  in 
imitation  of  the  plaintiffs'  mark ;  that,  to  give  a  color  of  right 
to  their  proceeding,  the  defendants  pretended  that  the  name 
"  Rodgers  &  Sons "  used  by  them  did  not  mean  the  plaintiffs' 
firm,  but  a  pretended  firm  consisting  of  George  and  Samuel,  two 
brothers  of  the  defendent  William  Rodgers,  and  John  Rodgers 
their  father,  alleged  to  be  carrying  on  buisiness  under  the  firm 
of  "  John  Rodgers  &  Sons."  The  plaintiffs  alleged  that  no  such 
partnership  in  fact  existed,  that  John  Rodgers  the  father  had  tor 
several  years  kept  a  beer-shop,  occasionally  working  as  a  table- 
blade  forger,  and  that  by  such  designation  he  took  the  benefit  of 
the  Insolvent  Act  in  1839 ;  that  he  had  not  since  had  any  work- 
shop or  ostensible  place  of  buisness ;  that  George  Rodgers  had 
succeeded  his  father  in  the  occupation  of  two  hearths,  at  which 
he  worked  as  a  table  blade  forger ;  that  neither  Samuel  nor  Wil- 
liam had  ever  been  manufacturers  of  cutlery :  and  that  Samuel 
was  a  scissors  grinder,  and  had  kept  a  public-house ;  that  in  June, 
1843,  the  defendants  had  colorably  taken  a  workshop  in  ShefiSeld 
in  the  name  of  "John  Rodgers  &  Sons,"  but  the  defendant  Wil- 
liam Rodgers  was  alone  answerable  for  the  rent,  and  the  father 
or  brothers  had  no  interest  in  the  shop.  The  bill  prayed  an  in- 
junction to  restrain  the  defendants  from  manufiwjturing  and  sel- 
ling, or  causing  to  be  manufactured  or  sold  any  penknives,  pocket 
knives,  or  other  articles  of  cutlery  stamped  or  marked  with  the 
stamp  or  mark  therein  mentioned,  or  with  any  other  mark  or 
stamp  in  imitation  of  the  marks  or  stamps  used  by  the  plaintiff 

on  the  articles  of  cutlery  manufactured  by  them,  or  with 
[*828]     any  mark  or  marks  containing  or  consisting  *of  any 

combination  of  words  or  letters,  designating,  or  intended 
or  appearing  to  designate,  the  plaintiffs*  firm  ;  and  for  an  account 
of  the  profits  made  by  the  defendants  from  the  sale  of  cutlery 
with  such  counterfeit  marks  or  stamps. 
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The  defendants,  by  their  answers,  filed  in  ^December,  1843, 
d^ied  that  the  plaintiffs  were  exclusively  entitled  to  use  the 
name  or  mark  of  "  J.  Eodgers  &  Sons."  They  said  that  there 
was  and  had  been  for  eight  years  or  thereabouts  a  partnership 
or  firm  of  working  cutlers  in  Sheffield,  carrying  on  the  said  busi- 
ness under  the  name  and  style  of  "  John  Rodgers  &  Sons ; " 
which  firm  was  composed  of  the  defendant  William  Rodgers  and 
his  said  father  and  brothers ;  and  that  their  manufactory,  or  place 
of  business  was  in  Nursery -street ;  that  the  defendants  John  and 
William  No  will  had  been  informed  and  believed  that  the  business 
of  said  firm  of  ''  John  Rodgers  &  Sons "  was  conducted  by  the 
partners  in  several  different  departments,  to  one  of  which  every 
partner  principally  attended ;  that  the  said  firm  of  "John  Rod- 
gers &  Sons  "  was  in  the  habit  of  stamping  and  impressing  upon 
goods  which  they  manufactured,  and  sold,  the  said  marks, — ^not 
an  imitation  of  the  goods  of  the  plaintiff  but  as  the  goods  of  the 
said  firm  of  "  John  Rodgers  &  Sons."  They  said  that  the  use  of 
the  crown  and  the  initials  of  the  reigning  sovereign  as  a  mark 
on  cutlery  had  not  been  peculiar  to  the  plaintiffs,  but  had  been 
adopted  by  any  manu&cturer  of  cutlery,  indiscriminately,  who 
thought  fit  to  do  so ;  that  it  was  the  words  "  Cutlers  to  her  Ma- 
jesty "  which  in  fact,  constituted  the  distinction  of  the  plaintiftV 
goods ;  and  they  insisted  that  the  firm  of  ''  John  Rodgers  & 
Sons "  were  well  entitled  to  stamp  or  engrave  the  said  marks 
upon  the  articles  of  cutlery  made  or  sold  by  them ;  and 
^t  they  (the  *defendants)  were  entitled  to  purchase  [*32&] 
and  deal  in  such  last-mentioned  articles.  The  defen- 
dants said  that  Sheffield  was  the  principal  place  in  this  country 
for  the  manufacture  of  cutlery,  and  orders  for  goods  were  sent 
by  dealers  to  the  defendants,  and  to  other  merchants  and  manu- 
facturers there ;  and  that  upon  some  occasions  such  dealers  had 
requested  that  the  goods  so  ordered  by  them  should  be  made  by, 
and  should  bear  the  names  of,  particular  manufacturers ;  that  oc- 
casionally, persons  ordering  goods  from  the  defendants  had  de- 
sired that  such  goods  should  be  named  or  marked  with  the  names  of 
"  Rodgers  &  Sons,"  and  sometimes  with  the  names  of  the  plain- 
tiff, by  their  said  firm  or  style  of  '^  Joseph  Rodgers  &  Sons ,  and 
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that,  in  executing  such  orders,  when  the  ddendants  had  been 
desired  to  send  goods  marked  with  the  said  names  of  '*  Josqfh 
Bodgers  &  Sons,"  they  had  in  all  instances  ordered  and  purcha- 
sed the  same  from  the  plaintiffs,  but  when  the  defendants  had 
received  orders  for  such  goods,  only  requiring  the  same  to  be 
marked  with  the  name  of  "  Eodgers  &  Sons,"  they  had  ordered 
and  procured  the  same  to  be  manufactured  by  and  had  purchased 
the  same  from  the  firm  of  *' John  Rodgers  k  Sons,"  from  whom 
they  ^ould  obtain  the  same  equal  in  quality  and  at  a  lower  price. 
The  defendants  denied  that  they  had  used  any  counterfeit  mark 
or  stamp. 

The  plaintiffs  did  not  make  any  interlocutory  application  for 
the  injunction,  but  went  into  evidence  and  examined  witnesses 
for  the  purpose  of  proving  the  allegations  in  the  bill.  The  cause 
came  on  for  bearing  in  May,  1846. 

Mr.  Bethelj  Mr.  MaMna  and  Mr.  Shee^  for  the  plaintiff 

[*330]        *Mr.  Kenyan  Parker^  Mr.  BomiUy^  and  Mr.  Bacon^  for 
the  defendants. 

The  arguments  were  directed,  first,  to  the  effect  of  the  evidence 
in  the  cause,  as  sustaining  or  rebutting  the  case  made  by  the 
plaintiflb ;  and,  secondly,  on  the  question  whether,  in  a  case  in 
which  the  suit  was  brought  to  protect  a  legal  right,  the  plaintiflS 
were  entitled  to  any  decree,  inasmuch  as  they  had  not  established 
their  title  at  law.  On  this  point  the  cases  of  Bacon  v.  JonesJ^a) 
Knight  v.  Marquis  of  WtUerford^Q))  Motley  v.  £humma7i,{c)  and 
MiOington  v.  Fox^{d)  were  cited  for  the  defendants.  The  cases 
of  KwU  V.  Morgan,{e)  Ferry  v.  Truefitt,{f)  and  Oroft  v.  Day^ig) 
were  also  cited. 


June  80t%.— YiC£-Chanc£llor  (afi^r  stating  the  points  in  issue 
upon  the  pleadings :) — 

(a)  4  MyL  k  Cr.  433 ;  S.  C,  1  Beav.  382,  nom.  Bacon  v.  Spomswoodt,  Baeon  ▼. 
Jones, 

(b)UClk  Fin.  663.  (c)  3  Uyl  k  Cr.  1.  (d)  Id.  338. 

(«)  2  Keen,  213.  (/)  6  Beav.  66,  418.  (g)  7  Beav.  84. 
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I  cannot,  in  the  state  in  which  this  case  is  brought  before  me, 
decide  the  question  as  to  the  alleged  partnership  of  "  John  Eod- 

geis  1^  Son?;,''  OS  a  iiiatter  of  fact,  uotil  the  case  has  been  tried  at 
law*  Sappofiiog  that  there  if^  such  a  partnership,  I  shall  abstain 
from  expre-ssing  my  opinion  upon  the  point  of  law^  which 
then  arises,  except  ao  iar  as  to  aay  that  1  am  clear  the  Court 
ought  not  to  make  a  decree  in  the  plaintiffs'  favor  until  they 
Aall  have  established  their  title  at  law*  The  observa- 
tions *of  Lord  Gotten  ham,  in  Mothy  v,  Doumman,{a)  and  [^331] 
in  the  case  of  Bcucon  y.  Jon€Sf{b)  would  be  fully  suffici- 
ent to  jostily  thia  conclusion  on  my  part ;  I  think  also  the  obser- 
vations of  the  Judges  in  the  case  of  Crawshay  y,  Thomjysonji^ 
and  those  of  Lord  Laogdale  in  Pern^  v.  7Vi(€jitt^{d)  strongly  en- 
force the  necessity  of  this  question  being  tried  at  law  before  a 
court  of  equity  can  come  to  any  conclusion  upon  it.  Then  cornea 
the  qneetioo  whether  the  plain titis  are  entitled  to  that  indulgence, 
— that  is,  to  have  an  opportunity  of  proving  now  that  which  they 
have  not  sufficiently  proved  for  the  purposes  of  the  decree.  Upon 
that  point  I  respectfUny  follow  Lord  Cot  ten  ham  in  sayings  that  it 
is  impossible  to  lay  down  any  general  rule  for  cases  like  these. 
I  may,  perhaps,  venture  safely  to  infer  from  the  case  of  Bacon  v< 
f/mies^  that  in  cases  between  traders,  affecting  the  conduct  and 
profits  of  their  business,  the  omission  on  the  part  of  a  plaintiff 
to  establish  his  legal  right,  either  before  the  bill  is  filed,  or  if  not, 
to  establish  it  by  the  leave  of  the  Court  before  the  hearing  of  the 
oiuae,  is  a  circumstance  always  unfavorable  to  a  claim  for  indiil- 
gonce  at  the  hearing.  It  appers  to  me  that  every  observation  of 
Lord  Gotten  ham  in  the  case  of  Bacon  v.  Janes  in  principle  applies 
to  the  case  before  me.  It  was  suggested  by  Mr.  BetJiel^  that  the 
defendants,  having  by  their  answer  set  up  the  existence  of  a 
partnership  of  "  John  Eodgers  &  Sons,"  made  it  impossible  for 
the  plain tifls  to  apply  to  this  Court  for  leave  to  try  the  case  be- 
fore the  hearing, — that  the  case  thus  made  by  the  defendants  was 
untrue  in  fact ;  and  that  that  distinguishes  the  present  case  from 

(a)  3  My;  &  Cr.  1.  (B)  4  Myl  &  Cr,  433.  (e)  4  Km.  ft  Gr,  361, 

(f2)  6  Bear.  66, 

ToL,  VI.  37 
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that  of  Batxm  v.  Jones.  I  conf^  I  do  not  feel  the  force  of  that 
argument.  Independently  of  the  observation  that  the 
[*332]  plaintif&  might  have  accompanied  *their  bill  by  affida- 
vits filed  before  the  answer,  by  which  means  they  would 
have  had  the  benefit  of  using  affidavits  after  the  answer,  and  that 
they  might  have  made  an  application  to  the  Court  for  leave  to 
try  the  case  at  law,  it  appears  to  me  that  the  plaintifib'  argument 
at  the  bar  has  fiirnished  a  complete  answer  to  the  observation 
upon  which  the  distinction  between  the  cases  is  supposed  to  be 
founded.  The  argument  was,  that,  in  point  of  law,  the  existence 
of  the  alleged  partnership  makes  no  difference.  If  that  be  so, 
there  was  no  more  reason  why  the  parties  should  not  have  appli- 
ed and  obtained  leave  to  try  the  case  at  law  before  the  hearing, 
then  if  the  partnership  had  not  been  suggested.  It  was  not  neces- 
sary that  the  plaintiff  should  have  moved  for  the  injunction.  K 
the  answer  did  not  admit  their  case  sufficiently  to  allow  such  a 
motion  to  have  been  made  with  success,  they  might  have  applied 
for  leave  to  bring  an  action,  which,  upon  the  pleadings,  the  Court 
would  not  have  refused. 

My  opinion,  therefore,  is,  that,  if  in  this  case  I  follow  the  case 
of  Bacon  v.  Jones^  and  simply  dismiss  the  bill,  I  should  be  fol- 
lowing a  case  of  very  high  authority ;  and  that  the  plaintiffi^ 
having  had  that  case  before  them,  would  have  no  right  to  com- 
plain. 

I  have,  however,  thought  it  right  to  examine  the  defendants' 
case  before  taking  so  strict  a  course  against  the  plaintijGGs, — a  course 
which  would  have  the  effect  of  rendering  this  suit  useless,  and 
if  the  defendants  are  injuring  the  plainti£&  in  the  way  complain- 
ed o^  may  lead  to  another  suit,  in  which  the  same  question  will 
have  to  be  tried  again.  Now  the  defendants  themselves  (besides 
the  proof  given  in  support  of  it)  admit  that  if  they  received  an 
order  fix>m  a  customer  in  London  or  elsewhere  for  pen- 
[*888]  knives  or  clasp  knives,  to  be  marked  with  *the  name 
of  "Joseph  Eodgers  &  Sons,"  or  to  be  procured  fix)m  that 
firm,  they  sent  it  to  the  plaintiff;  but  if  the  word  "  Joseph " 
was  not  used  in  the  order,  or  the  plaintiff'  firm  was  not  particularly 
mehtioned,  they  then  sent  it  to  "  John  Eodgers' "  firm,— the  effect 
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of  which  is  that  the  defendants  (to  say  the  least  of  it)  took  the 
chance  of  imposing  upon  their  customer  goods  different  from 
what  that  customer  expected: — a  person  who  sends  an  order  for 
knives  of  the  manufacture  of  Bodgers  &  Co.  can  hardly  be  sup- 
posed to  be  indifferent  as  to  who  is  Bodgers,  or  not  to  have  some 
definite  person  in  view.  He  may  have  meant  Joseph  Bodgers 
the  plaintifife'  firm,  or  he  may  have  meant  John  Bodgers  the  de- 
fendants' firm ;  but  it  is  extremely  difficult  to  believe  that  be  did 
not  mean  some  particular  firm,  or  that  he  had  any  value  for  the 
name  of  Bodgers,  except  so  &r  as  Bodgers  was  understood  in  the 
trade  to  be  the  person  whose  goods  were  of  a  peculiar  value. 
The  defendants,  however,  admit  that  unless  they  were  directly 
told  to  send  the  order  to  ''Joseph  Bodgers  &  Sons,"  they  took 
the  chance  of  committing  a  fraud  upon  their  customer,  or  at  least 
of  supplying  him  with  goods  different  from  what  he  expected, 
and  that  they  procured  them  to  be  made  by  John  Bodgers  & 
Sons.  That  is  a  part  of  the  defendants'  case  about  which  there 
is  no  question,  for  it  is  what  they  themselves  state  to  have  been 
their  practice.  On  the  other  hand,  I  must  say  that  there  never 
was  a  case  which  showed  more  clearly  than  this  the  great  hard- 
ship which  is  adverted  to  in  Bacon  v.  Jones^  of  a  tradesman  being 
called  upon  to  account  for  what  he  has  been  doing  for  three  or 
four  years  during  the  progress  of  a  suit,  and  of  being  subjected 
to  the  expense  of  going  into  evidence  in  the  suit,  when  it  is  cer- 
tain the  case,  after  all,  must  be  tried  at  law,  and  the  expense  of 
taken  evidence  in  equity  be  thrown  away. 

I  think  the  justice  of  this  case  will  be  best  satisfied,  if 
♦instead  of  at  once  taking  the  course,  pursued  in  Bacon  [*884] 
V.  Jones,  of  dismissing  the  bill,  I  retain  the  bill,  in  order 
that  the  plaintiffs  may  bring  an  action, — if  they  think  fit  to  waive 
the  account  and  pay  the  costs  of  the  evidence  in  equity.  If  the 
plaiatilfe  do  not  do  that,  I  shall  then  dismiss  the  bill  without 
costs,  unless  the  defendants  (the  Nowills,)  in  order  to  save  them- 
selves from  the  costs  of  the  suit,  (if  they  think  they  can  save 
them,)  are  desirous  that  I  should  retain  the  bill  in  order  that  the 
action  might  be  tried  at  law.  The  plaintiffs  have  the  first  option ; 
if  they  accept  the  terms  which  I  have  stated  and  succed  at  law, 


884  OASES  m  CHANCERY. 

l84&^Rodgen  ▼.  NowilL 

tliey  will  be  protected  in  the  same  way  as  the  Master  of  the  Bolls 
protected  the  parties  in  Day  v.  Oroft. 

I  may  observe,  that^  whatever  the  &te  of  this  suit  may  be,  the 
defendants,  if  they  desire  to  avoid  farther  litigation  on  the  sub- 
ject, have  only  to  add  their  residence  or  place  of  business,  or  to 
add  the  name  *' John  "  to  " Bodgers  &  Sons"  or  some  sufficient 
distinction  to  the  mark  on  their  cutlery,  to  remove  all  objection 
to  the  use  of  their  name  upon  their  manufactures. 


The  plaintifia  did  not  consent  to  pay  the  costs  of  the  evidence, 
and  the  defendants  declined  the  terms  of  having  the  bill  dismissed 
against  them  without  costs. 


Order  that  the  plalntiffb'  bill  be  retahied  for  a  yeor,  with  liberty  to  the  plaintilft 
in  the  meantime  to  proceed  at  law  touching  the  matters  in  question  in  this  came 
as  they  may  be  advised,  but  in  case  the  plaintifia  shall  not  proceed  at  law,  and  pro- 
ceed to  trial,  within  the  time  aforesaid,  the  plaintifia'  bill  thenceforth  to  stand  dis- 
missed out  of  this  Oourt  with  costs,  to  be  taxed,  kc. ;  but  in  case  the  plaintifik  shall 
proceed  at  law,  and  to  trial  as  aforesaid,  within  the  time  afdrosaid,  then  the  Court 
doth  reserve  the  consideration  of  the  costs  of  this  suit,  and  all  ftuther  directtonfl^ 
until  after  such  trial  shall  be  had.    Idber^  to  apply. 


[^885]  *In  Michaelmas  Term,  1840,  the  plainti£&  brought  an 
action  on  the  case  against  the  defendants.  The  decla- 
ration stated,  in  substance, — ^the  business  carried  on  by  the  plain- 
tiflfe, — their  use  of  the  mark  in  question  on  their  cutlery,  to  de- 
note that  it  was  of  their  manu^tare,  and  to  distinguish  it  from 
that  of  others, — the  estimation  in  which  the  cutlery  so  made  and 
marked  by  them  was  held,  and  that  the  plaintiff  derived  great 
gains  from  the  sale  of  such  cutlery ;  and  it  alleged  that  the  defen- 
dants did,  at  the  time  therein  mentioned,  wrongfully,  knowingly, 
and  fraudulently  prepare,  manufacture,  and  make  for  sale,  and 
cause  to  be  prepared,  manufactured,  and  made  for  sale,  cutlery  as 
alleged,  in  imitation  of  that  prepared,  and  manufactured,  and 
made  by  the  plaintifS},  and  mark  the  same  with  a  stamp  or  mark 
(therein  described)  in  imitation  of  the  stamp  or  mark  of  the  plain- 
tiffs, and  of  a  form,  letters,  signification,  and  appearance  very 
much  resembling  the  same^  and  in  order  to  denote  that  the  said 
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cutlery  was  prepared,  manufectured,  and  made  by  the  plaintiffia; 
and  that  the  defendants  did  wrongfully  and  fraudulently  sell  or 
cau^  to  be  sold  for  their  own  gain  the  said  cutlery,  under  the 
false  color  or  pretence  that  the  same  was  cutlery  prepared  and 
manufactured  by  the  plaintifEa,  to  the  plaiutiffs'  damage,  as  there- 
by alleged. 

The  defendants  pleaded  to  the  action,  first,  not  guilty ;  secondly, 
that  the  plaintiffs  were  not  cutlery  manufacturers,  &c,  as  alleged; 
thirdly,  that  the  plaintitik  were  not  accustomed  to  mark  their  said 
cutlery  with  the  stamp  or  mark  a$  alleged ;  and  fourthly,  that 
tbe  said  cutlery  was  not  so  marked  by  the  plaintiSfe  to  denote 
that  it  was  of  their  manufacture,  and  to  distinguish  it  from  that 
of  others,  as  alleged, 

*Mr.  Malins  and  Mr.  Shee  moved,  that,  in  the  action  [*336] 
at  law,  and  for  the  purpose  of  the  trial,  the  defendants 
•  might  l>e  ordered  to  admit  the  use  of  the  marks  in  question  upon 
their  cutlery  by  the  plaint Lfiii,  and  the  use  of  the  marks  by  the 
defendants,  as  admitted  in  their  ariswen  Upon  these  facts  they 
submitted  that  there  had  been  no  dispute.  The  only  questions 
upon  which  the  Court  was  not  satisfied  and  did  not  decide  were^ 
fitBt  the  question  of  fact  of  the  existence  of  the  partnership  of 
John  Rodgers  &  Sons ;  and  secondly,  if  that  £ict  were  proved, 
the  legal  question  of  the  effect  of  it,  as  a  justification  of  the  defen- 
dants in  using  the  marks  which  it  was  ad  milted  they  had  in  fact 
used,— They  mentioned  Skvens  v.  Praed{a) 

Mr.  Kmyon  Parker ^  Mr  Romilhj^  and  Mr.  Bacon ^  opposed  the 
motion. — The  plaintiffs  had  to  establiiih  a  legal  right  as  a  foun- 
dation for  the  assistance  of  the  court  of  equity,  and  not  a  mere 
fact,  as  a  ground  for  the  exercise  of  its  equitable  jurisdiction ; 
and  the  legal  right  must  beestabhshed  in  all  its  particulars  with- 
out equitable  aid.  The  defendants  had  poa^sibly  admitted  many 
facts  of  the  case  in  their  answer,  and  •that  answer  it  was  compe* 
tent  for  the  plaintifi&  to  use  in  the  action  at  law,  but  they  must 
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use  it  subject  to  the  ordinary  rule  at  law,  which  required  them 
to  read  the  whole  answer  if  they  would  read  a  part :  the  plain- 
tifis  could  not  be  relieved  in  equity  from  the  rules  of  evidence, 
which  prevented  them  from  using  the  admission  of  a  fact,  and 
at  the  same  time  from  excluding  the  circumstances  by  which  it 
was  qualified.    The  application  was  in  fact  to  vary  the  decree. 


[*887]  *The  Vice-Chancbllor  said,  the  application  was  not 
necessarily  irregular  because  it  was  made  after  the  de- 
cree. It  might  happen  that  the  difficulty  did  not  appear  until 
the  pleadings  were  made  up  at  law.  He  also  thought  that  where 
the  Court  retained  the  bill,  giving  the  plaintiff  liberty  to  bring 
an  action  and  make  the  best  case  he  could,  it  had  still  jurisdic- 
tion to  direct  such  admissions  to  be  made  as  would  secure  a  fair 
trial  of  the  question  at  law,  as  well  as  where  the  Court  directed 
an  issue  or  an  action.  The  ground  on  which  the  plaintiffs  asked 
for  the  admissions  was,  that  no  issue  was  raised  by  the  defendants 
on  the  facts  referred  to.  The  defendants,  no  doubt,  admitted  the 
use  of  the  particular  mark  or  name,  but  they  said  that  it  truly 
expressed  their  own  names,  or  the  names  of  the  firm  which  had 
a  right  to  use  it  The  Court  could  not  direct  the  defendants  to 
admit  the  use  of  the  mark  without  the  qualification,  which  raised 
the  question,  whether  there  was  any  such  f^lse  or  fraudulent 
intent  or  result  as  should  prevent  the  defendants  from  marking 
their  own  names  on  their  goods.  If  the  plaintiff  wanted  dis- 
covery in  aid  of  the  trial  at  law,  the  Court  would  give  it  to  them 
in  the  ordinary  way  on  a  bill  for  that  purpose. 

Motion  refused. 


Affirmed  on  appeal. 


The  cause  was  tried  in  Middlesex,  before  Mr.  Jus- 
[*888]    tice  Williams(a)  and  a  special  j  ury ,  on  the  2 1st  and  22d  *of 
June,  1847,  and  l^e  jtiry  found  a  verdict  for  the  plain- 
tiff. 

(a)  The  learned  judge,  in  directing  the  jury,  read  tlie  judgment  of  Lord  Langdale 
in  Oroft  y.  Day^  7  Beav.  88,  89,  as  ezpresaing  the  law  applicable  to  the  caae. 
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9iA.  Jubf — ^The  plaintiff  immediately  obtained  an  order  for  set- 
ting down  the  cause  for  farther  directions.  The  defendants  moved 
to  discharge  the  order,  with  costs  to  be  paid  by  the  plaintiff 


Mr,  KenyOTi  Parkei^  Mr.  Boimllf/,  and  Mr*  Bacm},  in  support 
of  the  motion.^ — The  order  is  premature.  The  cause  m  not  ripe 
for  hearing ;  Dixon  v.  Olmim.{a)  The  record  is  not  complete 
until  the  posteji  is  delivered ;  and  the  defendants  have  until  the 
©xpimtion  of  the  first  four  days  of  the  next  term,  to  move  for  a 
new  trial*  2  Dan  Ch.  Pr.  1079,  Headlam  ed,^  and  the  earlier 
books  of  practice, 

Mr  Malim^  and  Mr,  *SA€c,  contra, — cited  2  Smith  Gh,  Pr,  91, 
100,  Sni  edition,  in  which  it  is  said  that  the  cause,  either  on  an 
iaaae  or  an  action,  is  set  down  "  after  verdict/'  It  is  clear  that 
the  practice  is  stated  erroneously  in  2  Dan,  Ch.  Pr,  1079,  with 
regard  to  setting  down  the  cause  after  **  issue,''  for  the  application 
for  a  new  trial  is  not  then  made  to  the  court  of  law. 

The  Registrar  differed  in  opinion  a;s  to  the  time  at  which  the 
plaintiff  wos,  in  such  a  case^  at  liberty  to  set  down  the  cause  and 
i^new  his  application  for  the  injunction. 

The  VrcE-CHANCELLOR  made  no  order  upon  the  motion, 

^th.  Zh^mber^Jn  the  case  coming  on  for  iinrther  di*     [*339] 
rections  the  plaintifik  asked  for  the  injunction,  and  the 
costs  of  the  suit :  the  defendants  resisted  the  application  for  costs. 


Vice-Chancellor  ;— The  pLaintiflfe  are  entitled  to  the  injunc- 
tion, I  think  they  are  entitied  to  the  general  costs  of  the  action 
at  law ;  the  costs  of  the  evidence  in  equity  I  do  not  think  they 
are  entitled  to.  It  appears  to  me  those  were  costs  incurred  un- 
necessarily, I  do  not  think  it  is  absolutely  certain,  because  the 
plaintifilB  have  succeeded  in  obtaining  a  verdict  in  the  action^ 


(«)  I  T«a  juQ.  153,  I 
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that  there  may  not  have  been  a  partnership.  But  it  appears  to 
me  it  is  a  case  in  which  they  ought  not  to  have  gone  into  evi- 
dence in  equity.  I  cannot  lay  down  any  general  rule  upon  the 
matter.  Lord  Cottenham  has  said  that  the  strictly  proper  course  is 
for  parties  to  establish  their  case  by  evidence  before  they  come 
to  equity.  That  is  not  commonly  done.  The  common  practice 
is  to  apply  for  an  injunction  in  the  first  instance.  The  moment 
the  party  files  his  bill  he  may,  as  a  matter  of  course,  get  the 
right  to  try  the  action.  I  do  not  know  why  parties  do  not 
do  so. 


Mr.  Malins  asked  that  the  costs  of  the  defendants'  motion  to 
discharge  the  order  for  setting  down  the  cause,  should  be  inclu- 
ded in  the  general  costs. 

Mr.  Kenyan  Parher  said  the  order  was  irregular. 


Viob-Chancellok  : — ^No.  The  order  was  not  irregular.  I 
satisfied  myself  by  inquiry  at  the  time  that  there  was  no  irregu- 
larity.   I  think  the  motion  should  not  have  been  made. 
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*Thb  Duke  of  Beaufort  v.  Mobms.  [♦840] 

1847 :  6th  and  7th  June,  and  27th  July. 

On  a  bill  ibr  an  injunction  to  protect  the  plaintiff'  coal  mines  from  iojvary  by  the 
irater  flowing  to  them  from  the  defendants'  ooUieiy,  the  Court  on  motion  granted 
an  injunction  restraining  the  deftodants  from  working  their  coal  mines  in  any 
places  which  might  ii^ure  or  endanger  the  plaintifis'  mines  until  answer,  or  fur- 
ther order,  but  gave  x^  directions  for  the  trial  of  the  right  in  a  coiirt  of  law.  The 
parties  went  into  evidence,  and  the  cause  was  brought  to  a  hearing,  when  the 
Court  refused,  until  the  plaintiflb  had  established  their  right  at  law,  to  make  the 
injunction  perpetual,  but  retained  the  bill  for  a  year,  giving  the  plaintijf&  liberty 
to  bring  such  action  as  they  might  be  advised,  continuing  the  injunction  in  the 
meantime. 

Whether  the  present  practice  of  the  Court  is  in  any  case  upon  motion  (not  ex 
parte)  to  grant  an  injunction  for  the  purpose  of  protecting  a  legal  right  which  is 
not  admitted,  without  providing  by  the  order  fi>r  the  trial  of  the  right  m  a  oourt 
of  law — Quaret     .^ 

The  circumstanoe  that  the  defendants  submit  to  an  injunction  granted  upon  an  in- 
terlocutory application,  and  that  none  of  the  acts  complained  of  were  subse- 
quently repeated,  is  no  objection  to  the  iijunction  being  made  peipetnal  at  the 
hearing  of  th^  cause. 

The  Duke  of  Beaufort,  as  the  lord  of  GK>wer,  is  or  claims  to  be 
entitled  to  all  the  royalties  of  the  manor  of  Eolvey  on  the  east, 
and  of  the  whole  county  of  Glamorgan  on  the  west  of  the  river 
Tawey,  including  the  soil  of  all  the  navigable  rivers  and  streams 
within  the  flux  and  reflux  of  the  tide.  In  the  year  1764,  the 
then  Duke  granted  to  Lockwood  Morris  and  another  a  lease  for 
ninety-nine  years  of  the  veins  and  mines  of  coal  and  culm  under 
the  wastes  and  commons  of  a  manor  on  the  west  of  the  Tawey, 
called  Trewyddfi^  subject  to  be  determined  by  the  Duke  as  to 
the  mines  which  might,  not  be  worked.  The  coal  in  Trewyddfa 
and  the  neighboring  district  lay  in  two  veins,  called  the  three- 
feet  vein  and  the  six-feet  vein.  Under  the  lease  of  1754  the  les- 
sees worked  the  collieries  until  the  year  1795,  when,  from  the 
quantity  of  water  flowing  into  the  mine  becoming  too  great  to 
be  removed  by  the  machinery  employed,  the  collieries  ceased  to 
be  profitable,  and  the  workings  were  discontinued.    In  1800, 
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after  the  lease  of  1754,  as  to  some  of  the  veins,  had  been  deter- 
mined by  the  Duke,  Lockwood,  Morris,  &  Co.,  the  then  lessees, 
erected  a  powerful  engine,  called  the  "  Landore  engine,"  for  the 
purpose  of  draining  the  remaining  mines  which  were  then  held 
under  the  lease ;  the  erection  of  this  engine  enabled  the  -working 
of  the  Landore  Colliery  to  be  resumed.  In  1802,  new  arrange- 
ments were  made  between  the  Duke  and  his  lessees;  and  in 
June,  1802,  the  Duke  demised  the  Landore  engine  and  machine- 
ry, for  twenty-six  years,  to  Lockwood  and  others,  who  tsovenan- 
ted  to  keep  the  same  at  work  during  the  term,  so  as  to  drain  off  all 
the  water  it  should  be  capable  of  drawing :  and  power  was  given  to 

them  to  open  one  communication  through  the  three-feet 
[*841]     *vein  to  one  of  their  neighboring  collieries.    In  March, 

1808,  the  Duke  demised  to  Sir  John  Morris  the  Lan- 
dore Colliery  and  the  reversion  of  the  engine,  and  all  the  veins 
under  Trewyddfig^  (except  those  which  were  still  subject  to  the 
lease  of  1754,)  and  other  lands,  for  a  term  of  forty -two  years.  In 
1828,  Six  John  Morris  became  lessee  in  possession  of  the  whole 
of  the  veins  under  Trewyddfa>  and  the  engine, — called,  together, 
the  Landore  Colliery.    His  lease  expired  in  1845. 

In  the  year  1770,  John  Smith  was  the  lessee,  from  Sir  WDliam 
Mansel,  of  collieries  sometimes  called  the  Pentre  Colliery,  some- 
times called  Drew's  Pit  Colliery,  and  at  other  times  described  as 
a  part  of  the  Landore  Colliery,  which  adjoined  the  collieries  of 
the  Duke  under  Trewyddfa ;  and  he  was  also  the  lessee  of  min- 
erals on  the  other  side  of  the  river  Tawey.  In  1778,  in  order  to 
effect  acommunication  with  his  collieries  on  the  opposite  side, 
John  Smith  extended  the  workings  of  his  collieries  under  the  bed 
of  the  river  Tawey.  In  attempting  to  form  this  conmiunicaticm 
he  broke  through  his  botmdary  into  the  Trewyddfa  mines  belong- 
ing to  the  Duke;  but,  in  consequence  of  the  gravelly  nature  of 
the  soil,  and  of  the  quantity  of  water  thereby  brought  into  the 
colliery,  the  prosecution  of  his  works  near  or  under  the  river  was 
abandoned.  The  working  of  the  Pentre  Colliery  was  continued 
by  John  Smith  until  1780.  when  it  ceased,  in  consequence  of  the 
influx  of  water  to  the  mine.    The  Landore  Colliery  continued  to 
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be  worked  by  the  Duke's  lessees  until  a  period  considerable  later, 
as  above  stated ;  but  sometime  after  the  boundry  had  been  bro- 
kea  bj  Manseirs  lessees,  the  workmen  of  the  Landore  Colliery, 
working  wiihin  their  own  bounds,  struck  into  the  abandoned 
workings  from  the  Pentre  branch,  and  thereby  opened  a  com- 
munication between  the  two  collieries,  whereby  theLan- 
dore  Colliery  was  *  ex  posed  to  the  influx  of  water  from  [*342] 
the  Pentre  Colliery,  and  al&o  to  the  risk  of  inundation 
from  the  river*  The  effect  of  the  Landore  engine,  erected  in 
1800,  was  not  onipto  drain  the  Landore,  but  also  the  Pentre 
Culliery;  and  the  latter  being  thus  relieved  from  the  water  by 
which  the  working  had  been  obstructed,  the  Smiths  opened  a  new 
pit,  called  '*  Drew's  Pit^"  in  the  Pen  try  Colliery,  near  the  river. 
In  thiis  state  of  things,  in  the  year  1805,  Morris  h  Co,,  the  Duke's 
lessees,  filed  their  bill  against  the  Smiths,  stating  the  fact  of  the 
boundary  having  been  broken,  and  alleging  that  their  workmen 
had  very  lately  struck  into  divers  other  old  workings  and  en- 
croachinenLs,  which  had  been  wrongfully  made  by  the  Smiths 
within  the  boundary  of  the  Duke's  colliery ;  that,  owing  to  such 
communications,  the  water  from  Smith's  colliery  was  thrown  into 
the  Duke's  Landore  Colliery ;  and  that,  from  the  contiguity  of 
the  river,  and  the  loose  and  gravelly  nature  of  the  soil  and  of 
the  bed  of  the  river,  an  immense  quantity  of  surface  and  other 
water  must  have  collected  in  the  pits  belonging  to  the  Smiths, 
since  they  had  desisted  from  woi^king  them ;  and  that,  in  further 
working  such  pits,  there  was  v^ry  great  danger  that  the  Landore 
engine  would  be  overpowered ^  and  the  collieries  inundated  and 
destroyed.  The  bill  prayed  an  injunction  to  restrain  the  defen- 
dants from  in  any  manner  working  or  getting  out  coal  from  the 
colliery  held  by  theSmithsasMansell's  lessees,  until  the  brcauhes 
ur  Lommunicaiions  which  had  been  so  made  by  them  should 
have  been  well  and  effectually  stopped  up  by  the  defendants,  or 
until  they  should  have,  in  such  manner  as  the  Court  should 
direct,  duly  and  effectually  secured,  by  sure  and  sufficient  barri- 
ers or  other  means,  such  seviTal  eomrnuuicationa  then  subsisiing 
between  the  suid  two  collieries  of  Morris  and  Smith.  An  injuno 
tion    was   applied  for  according  to  this   prayer;    and  on    the 
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[*348]    3l8t  of  August,  1805,  an  order  was  made  *by  Lord 

EldoD,  that  it  should  be  referred  to  Ralph  Dodds;  or  if 

he  declined  it,  then  to  John  Robson ;  or,  if  he  declined,  then  to 

John  Watson;  or  if  he  declined,  then  to Plummer,  to 

inquire  and  state  to  the  Court  in  what  places  the  digging  and 
working  of  the  defendants'  coal*mine  would  injure  or  endanger 
the  plaintiff'  mine  and  the  Landore  engine.  And  in  the  mean- 
time, it  was  ordered,  that  the  defendants  be  restrained  by  the  in- 
junction of  the  Court- firom  doing  any  acts,  and  from  digging  and 
working  their  coal-mine  in  any  place  whWi  might  injure  or 
endanger  the  plaintiff'  mine.  And  it  was  ordered,  that  the  said 
referee  should  inquire  and  state  to  the  Court  in  what  places  the 
digging  tod  working  the  coal  works  taken  by  the  plaintifi^  Lock- 
wood  and  others,  from  the  defendants.  Smith  &  Co.,  as  mention- 
ed in  certain  affidavits  of  Charles  Smith,  or  the  digging  and 
working  the  coal-mines  of  the  plwn  tiff  Morris,  immediately  adjoin- 
ing the  defendants'  mines,  would  injure  and  endanger  the  defen- 
'dants'  said  mines ;  but  the  referee  was  not  to  look  at  any  other 
places  than  such  as  were  pointed  out  in  the  said  affidavits. 

The  effect  of  this  order  was  differently  represented  in  idiifl 
suit.  The  plaintiffs,  by  their  bill,  stated,  that  the  injunction  was 
obeyed,  and  the  danger  to  their  mines  thereby  averted ;  whilst 
the  defendants  said  that  the  order  remained  a  dead  lett^,  and 
was  frequently  violated ;  and  that  by  reason  of  the  great  extent 
and  position  of  the  mineral  works  communicating  with  the  Lan- 
dore engine,  it  had  not  been  possible  to  prevent  the  owners  of 
the  neighboring  collieries  from  letting  down  large  quantities  of 
water  upon  the  Landore  colliery  and  engine,  for  which  the  les- 
sees thereof  never  received  any  compensation.  The  defendants, 
moreover,  alleged,  that  this  injunction  related  exclu- 
[♦344]  sively  to  the  six  feet- vein,  which  was  eighteen  *yards 
above  the  three-feet  vein,  in  which  were  the  present 
workings.  It  did  not  appear  that  any  report  was  ever  made  by 
the  referees  named  in  the  order,  nor  that  any  application  was  ever 
made  to  discharge  the  injunction. 

The  interest  of  the  Smiths  in  their  colliery  was  purchased  by 
Sir  John  Morris  in  or  before  the  year  1828,  and  &om  that  time 
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until  the  expiration  of  the  first  lease,  in  1845,  the  Landore  Col- 
lery  and  the  colliery  called  the  Pentre  or  Drew's  Pit  Colliery, 
were  vested  in  and  worked  by  the  same  lessees ;  and  during  this 
period,  the  whole  of  the  collieries  were  drained  by  means  of  .the 
Landore  engine,  aided  by  another  engine  called  the  Cwm  Pit 
engine,  by  which  the  water  in  Cwm  Pit^  a  part  of  the  Landore 
Colliery,  was  pumped  up  to  an  adit  leading  to  tjjie  Landore  en- 
gine. A  farm  called  Cae  Grobos,  in  which  there  was  a  colliery, 
situated  near  the  Pentre  Colliery,  also  belonged  to  Sir  John  Mor- 
ris, By  an  agreement  between  the  defendant  Sir  John  Mor- 
ris and  George  Byng  Morris,  made  in  1842,  the  interest  of  Sir 
John  Morris  in  all  the  collieries  became  vested  in  the  defendant 
George  Byng  Morris. 

The  bill  was  filed  in  December,  1845,  by  the  Duke  of  Beaufort 
and  the  Marquis  of  Wbrcester,  as  the  tenants  for  life  with  the 
immediate  remainder  in  fee  of  the  •  seigniory  of  Gower,  stating, 
that  the  plaintiff  had  lately  discovered  that  the  defendant  George 
Byng  Morris  had  excavated  ways  and  communications  under  the 
Tawey  from  Drewe's  Pit  to  coal-works  belonging  to  him  on  the 
Kilvey  side,  thereby  increasing  the  quantity  of  water  brought 
down  to  the  Landore  engine,  and  endangering  the  colliery  by 
exposing  it  to  inundation  from  the  river.  The  bill  also  stated, 
that  the  workings  of  the  Pentre  Colliery,  which  were  situated  to 
the  dip  of  Cae  Grobos  Colliery,  bad  so  extended,,  that 
ihey  were  within  a  hundred  *yards  or  less  from  the  old  [*845] 
workings  at  Cae  Grobos,  but  the  space  between  compri- 
sed solid  coal  on  both  sides  of  a  fault,  forming  a  natural  barrier 
between  the  workings  of  Pentre  and  Cae  Grobos :  that  the  de- 
fendant was  then  working  or  forming  a  drift  upwards  from  the 
Pentre  Colliery  for  the  sole  purpose  of  forming  a  water  commu- 
nication with  Cae  Grobos  Colliery,  and  he  intended  to  carry  on 
such  drift,  so  as  to  complete  such  communication ;  and  if  this 
was  cifected,  the  whole  (rf  the  stock  of  water  situated  to  the  dip 
of  the  then  existing  drainage  of  Cae  Grobos  would  necessarily 
find  its  way  through  the  Pentre  Colliery  to  the  Cwm  Pit  engine, 
and  would  have  to  be  raised  to  the  surface  by  the  Landore  engine, 
to  the  manifest  injury  of  plaintiff,  and  to  the  great  and  imminent 
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danger  of  the  Landore  Colliei^y;  The  bill  charged,  that,  although 
the  existing  barrier  of  solid  coal  and  other  strata  which  then  pro- 
tected the  Landore  Colliery  from  the  water  of  Cae  Grobos  was 
on  the  property  of  the  defendant  Sir  John  Morris,  yet  that  the 
defendants  could  not  rightfully  or  lawfully  make  an  opening 
through  the  said  barrier  for  the  purpose  of  letting,  or  so  as  to 
let,  such  water  down  into  the  plaintiff'  colliery. 

The  bill  prayed  that  the  defendants  might  be  decreed  to  acpount 
for  and  pay  to  the  duke  the  injury  and  damage  occasioned  by 
the  acts  of  the  defendants  to  the  Landore  Colliery,  and  that  they 
might  be  restrained  from  making  the  drill  or  communication 
from  the  Pentre  Colliery  to  the  Cae  Grobos  Colliery,  and  from 
making  any  new  or  other  adits,  ways,  passages  or  communica- 
tions between  the  said  several  collieries,  or  any  of  them,  and  the 
Landore  Colliery  and  works  for  the  purpose  of  letting,  or  so  as 
to  let,  down  such  water  into  the  Landore  Colliery  and  works,  and 
generally  from  doing  any  acts,  and  from  digging  their 
[*346]  said  mines  in  any  *places  which  might  injure  or  en- 
danger the  coal-mines  of  the  plaintiffs. 

Upon  a  motion  being  made  for  the  injunction  before  the  Vice- 
Chancellor  of  England,  on  the  16th  of  January,  18-46,  it  was. 
ordered  that  the  defendants,  their  servants,  &c.,  be  restrained 
from  doing  any  acts,  and  from  digging  and  working  their  said 
coal-mines  in  any  places  which  might  injure  or  endanger  the 
plaintiff's  mines,  until  the  defendants  should  fully  answer  the 
plaintiff's  bill,  or  the  court  make  other  order  .to  the  contrary. 
This  order  was  confirmed  by  Lord  Lyndhurst,  on  appeal. 

The  defendants  put  in  their  answers  to  the  bill  in  the  months 
of  February  and  March,  1846.  The  defendant  George  Byng 
Morris,  by  his  answer,  said,  that  the  Pentre  and  Drew's  Pit  Col- 
lieries were  still  valuable  and  working  collieries,  but  the  Landore 
Colliery  was  dormant  and  nearly  worked  out.  He  said,  that 
between  the  Landore  and  Pentre  Collieries  there  was  a  fault, 
which'  had  dislocated  the  strata  to  such  an  extent,  that  the  veins 
of  coal  in  the  Pentre  Colliery  were  at  that  place  twenty  fathoms 
below  the  veins  in  the  Landore  Colliery,  forming  an  impervious 
barrier  between  them,  but  that  several  years  before  an  adit  or 
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drift  bad  been  formed*  tbrougb  tb6  fault  under  certain  lands, 
called  Fwyl-y-vn,  belonging  to  otber  per^ns,  from  the  six-feet 

vein  on  one  side,  to  the  three- feet  vein  on  the  other ;  that^  in 
coiiaequeooe  of  the  plaintiffs  having  neglected  to  work  the  Lan- 
dore  engine^  the  waters  in  the  Landore  Collfery  had  colleeted 
and  risen  to  the  level  of  the  adit  under  Pwyl-y-wi,  and  were  dis- 
charging themselves  on  the  Pentre  Colhery,  and  when  the  excar 
vations  therein  were  filled  up^  there  was  reason  to  apprehend 
that  the  waters  cx>lleetiDg  in  the  adjoining  collieries 
would  rise  *siniu!taiieQUslj,  and  speedily  inundate  Drew^s  [*347] 
Pit  Colliery.  The  defendaat  denied  that  he  had  worked, 
but  admitted  that  he  bad  carried  coal  under  the  river  Tawey 
from  the  Kilvey  side  up  Drew's  Pit,  and  stated  that  the  right  of 
the  plaintifl'  to  tolls  as  alleged  by  the  hill  was  disputed,  and 
under  litigation.  The  defendant  adraittted  that  he  bad  worked 
upwards  from  the  Pentre  Colliery,  smd  made  excavations  into  the 
Cae  Grobus  coal  for  the  purpose  of  more  effectually  working  the 
upper  part  of  the  Pentre  Colliery  lying  under  the  lands  called 
Cae  Grobos,  and  said,  that  he  had,  in  fact  completed  the  com- 
munication between  the  lower  and  upper  part  of  the  Pentre 
Colliery  before  the  bill  waa  filed.  The  defendant  said,  that,  al- 
though by  effecting  such  communicationj  the  stock  of  water 
situated  to  the  dip  of  the  Cae  Grobos  lands  might  find  its  way 
through  the  Peotre  Colliery  to  the  Cwm  Pit  engine,  and  have  to 
be  raised  to  the  surSice  by  the  Landore  engine,  yet  he  believed 
that  letting  down  such  water  would  not  be  and  had  not  been  a 
manifest  injury  to  the  plaintiff,  as  alleged  by  the  bill. 

Evidence  was  gone  into  on  both  sides,  and  the  cause  now  came 
on  to  be  heard  *     •  -    •      . 

Mr.  IFl  M.  Jarnes  and  Mr.  Dum&rgm^  for  the  plaintiffs. 

Mr.  Walpok  and  Mr.  ffiauscA,  for  the  defendant  George  Byng 

Morris. 

I 

Mr.  "Mkr^  for  Sir  John  Morris,    i     .  ^    '    . 
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The  only  cases  referred  to  in  the  argument  were  Acton  v. 
£lundeU,{a)  Whittingham  v.  Wbokr.ip) 

[*348]    *Vice-Chakcellor,  after  going  through  theprincipal 
&cts,  and  stating  the  allegations  in  the  amended  bill, 
proceeded : — 

.  The  original  bill,  in  addition  to  the  complaint  I  have  men- 
tioned, stated,  that  the  defendant  had  broken  through  the  bounds 
of  his  colliery  and  coal- works,  in  a  pit  called  Drew's  Pit,  and  had 
for  some  time  then  past,  worked  under  the  bed  and  soil  of  the 
Elver  Tawey,  belonging  to  the  plaintiffs.  And  the  bill  alleging 
that  to  be  an  injury,  also  asked  an  injunction  in  respect  of  that, 
as  well  as  in  respect  of  the  alleged  injury  to  be  apprehended 
from  uniting  the  Pentre  and  Cae  Grobos  Collieries  by  means  of 
the  drift.  The  amended  bill  retains  many  of  the  original  alle- 
gations respecting  the  breaking  of  the  botmdary  between  the 
Drew's  Pit  Colliery  and  the  river  Tawey ;  but  the  prayer  of  the 
bill  has  been  amended  by  striking  out  so  much  of  the  prayer  of 
the  original  bill  as  asked,  "  that  the  defendants  might  be  restrained 
from  working  or  digging  coal  under  the  river;  and  keeping 
open  or  using  the  existing  passages  or  communications  through 
the  soil  and  ground  of  the  river,  and  under  the  same,  and  from 
copveying  coal  through  the  ^me  from  the  eastern  or  Kilvey 
side  of  the  river."  [His  Honor  stated  the  prayer  of  the  amended 
bill.]  As  I  am  now  about  to  dispose  only  of  the  case  for  the 
injunction,  I  may  consider  the  bill  as  confined  exclusively  to 
that  part  of  the  prayer  which  relates  in  terms  to  the  drift  or 
communication  between  the  Pentre  and  Cae  Grobos  Collieries. 

Upon  the  motion  for  the  injunction,  an  <:)rder  was  made  by  the 
Vice-Chancellor  of  England,  restraining  the  defendants  from 
doing  any  acts  and  from  digging  and  working  their  coal-mines, 
in  any  places  which  might  injure  or  endanger  the  plaintiff's 

mines,  until  answer  or  further  order.     This  order  was 
[*349]    made  the  subject  of  *appeal,  and  was  confirmed  by  Lord 

Lyndhurst.    The  injunction  has  ever  since  been  con- 

(a)  12  M.  &  W.  324.  (&)  2  Swanst  428. 
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tiDued,  and  is  still  io  force.  It  will  be  observed  that  the  order 
granliipg  the  injunction  does  not  put  the  plain tiflOs  to  establish 
their  rights  at  law,  by  action  or  otherwise, — a  coarse  which,  in 
a  case  like  this^  the  present  Lord  Chancellor  would,  I  apprehend  ^ 
have  required  as  a  matter  of  course*  The  only  point  of  view, 
however,  in  which  it  is  necessary  for  me  to  notice  that  circum- 
stance, is  this, — that  the  case  cannot  be  affected  by  the  decision 
of  Lord  Langdabj  confirmed  by  the  Lord  Chancel  lor,  in  Bacan 
V,  Jones^o)  If  a  trial  at  law  be  necessary  to  establish  the  plain- 
tiff's right  to  an  injunction^  the  opportunity  of  so  establishing  it 
must  be  given  to  him  now*  I  agree  with  the  observation  made 
on  behalf  of  the  defendants  in  the  present  suit,  that  the  authority 
of  the  order  of  Lord  Eldon,  in  ISOS^  aa  a  precedent,  is  weakened 
by  the  circumstance,  that  it  contains  provisions  for  referring  the 
matters  in  dispute,  which  could  scarcely  have  been  found  in  the 
order  without  the  consent  or  acquiescence  of  the  parties. 

The  admitted  status  of  the  mines  in  point  of  natural  drainage, 
is  this  I  the  Landore  engine  is  at  a  point  lower  than  the  Pentre 
and  Cae  Grobos  workings;  the  water  from  Cae  Grobos  will 
naturally  flow  down  to  Pentre,  and  thence  the  waters  of  Cae  Gro- 
bus  and  Pentre  will  naturally  flow  down  to  the  Landore  engine,  or 
to  the  Cwm  Pit  engine.  The  C  wm  Pit  engine  is  at  a  level  consider- 
ably below  that  of  Landore.  The  Cwm  engine  throws  up  the  water 
to  Landore,  and  the  Landore  engine  throws  it  to  the  surface ;  and 
it  is  clear,  that,  if  the  water  is  free  to  flow  where  the  dips  of  the 
strata  would  carry  it,  the  Duke»  or  his  lessees,  will  have 
thrown  upon  *them  the  onus  of  relieving  (by  means  of  [*350] 
the  Landore  and  Cwm  engines)  the  defendants^  Pentre 
and  Cae  Grobos  mines,  as  a  condition  of  relieving  their  own. 
Since  the  expiration  of  his  lease  of  the  Landore  Colliery,  in 
March,  1845,  it  appears  that  the  defendant,  by  licence  from  the 
Duke,  has  had  the  use  of  the  engines. 

The  case  of  the  defendants  (as  I  understand  it)  is  not  a  traverse 
of  the  fact,  that  a  drift  or  communication  has  at  some  time  been 
made  between  the  Pentre  and  Cae  Grobos  coalj  nor  a  traverse 

(a)  4  Myl.  &  O.  433.  -       • 
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of  the  fact,  that,  by  reason  of  such  drift  or  communication,  the 
water  from  the  Cae  Grrobos  coal  is  carried  into  the  Pentre 
Colliery ;  nor  that  the  water,  both  of  the  Pentre  and  Cae  Qrobos 
Collieries,  is  carried,  either  directly  or  indirectly,  to  the  Landore 
engine/  The  defendants'  case  (as  I  understand  it)  is  that  no 
additional  quantity  of  w^ater  is,  by  reason  of  that  drift  or  com- 
munication, carried  either  directly  or  indirectly  to  the  Landore 
engine,-  than  was  carried  there  by  other  channels  before  the  late 
drift  or  communication  between  Pentre  and  Cae  Grobos  was 
opened ;  and  whether  that  be  so  or  not,  that  the  defendants  have 
a  right  so  to  work  their  mines  as  they  are  now  doing ;  and  that 
the  damage  (if  any)  thereby  sustained  by  the  plaintiffs  is  not  in 
law  an  injury.  It  has  also  been  insisted  that  the  case  has  not 
been  altered  since  the  bill  was  filed.  That  may  be  so;  but  it 
does  not  follow  that  at  the  hearing  the  plaintiffs  may  not  be 
entitled  to  the  injunction. 

I  think,  upon  the  case  and  evidence  before  me,  the  proper 
order  is  to  retain  the  bill,  and  give  liberty  to  the  plaintiff  to 
bring  an  action.  Upon  the  trial  of  the  action,  the  defendants 
ought  to  admit  that  a  drift  or  communication  has  been  opened 

by  them  between  the  coal  in  lease  fix)m  Sir  William 
[*351]    Mansell  and  the  coal  *under  Cae  Grobos;  and  that 

water  in  Cae  Grobos  is  by  such  drift  or  communica- 
tion carried  into  Pentre ;  and  that  the  water  fix)m  Pentre  and 
Cae  Grobos  flows  either  to  the  Cwm  or  Landore  engine.  The 
injimction  must  be  continued  in  the  meantime. 


Ordered,  that  the  plaintiflb'  bill  be  dismiBsed  as  against  the  defendant  Sir  John 
Morris,  with  costs,  &c.  And  as  to  the  defendant  Geoi^  Byng  Morris  ordered, 
that  the  plainti£b*  bill  be  retained  for  twelve  months,  with  liberty  for  the  plalntifb, 
or  either  of  them,  to  bring  such  action  or  actions  as  thej,  or  either  of  them,  maj  be 
advised,  and  proceed  to  trial  thereon.  And  it  is  ordered,  that  the  injunction  issued 
in  this  cause  be  in  the  meantime  continued.  And  in  case  the  plaintiffli,  or  either  of 
them,  shall  proceed  to  trial  as  aforesaid,  within  the  time  aforesaid,  then  the  defend- 
ant George  Byng  Morris  is,  on  the  trial  thereof  to  admit  that  a  drill  or  communi- 
cation  has  been  opened  by  him  between  coal  under  Pentre  and  coal  under  Cae 
Grobos,  in  the  pleadings  mentioned,  and  that  water  in  Oae  Oroboa  is  bysw^  drift  or 
c(mm%micatiion  carried  inio  PenJbre^  and  that  As  water  fivm  Pentre  flows  eUker  to  ihs 
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phiMifi^  Owm  Pit  engine  or  to  the  plainiiffa'  Lamdore  engine^{a)  in  Ac.  And  in  case 
the  plaintiffb,  or  either  of  them,  shall  bring  such  action  or  actioiiS,  and  proceed  to 
trial  thereon  within  the  time  aforesaid,  Ac.  further  directions  and  costs  reserved 
(except  fm  afpresaid)  until  afWr  the  trial  of  the  said  actionsi.  But  lu  case  the  pUlu- 
tiSs^  or  eiiher  of  them^  shall  not  pmoeed  to  trtal  m  such  tictioo  or  actio u^  withia  the 
lime  aforesaid^  thQ  plaLn^^'  biU  to  stand  dkmiasedf  Ac,  wtiU  cosLs^  Li  thirty  to 
apply.  * 


*SiMMONS  V*  Simmons.  [^S52] 

IS-IT  ;  6tU  and  IDUi  KoTembor. 

To  a  lull  by  u  liuflbaud^  daimiug,  iu  liirt  mmrital  rig^lit  ngainit  his  wife  and  Ihetniar 
tees  of  their  Hiarnnge  settle meuti  part  oi'  tbe  furniture  of  a  house  which  was  let 
fumiahed  at  an  entire  rent,  tJie  whole  of  which  hod,  trom  the  time  of  the  mar- 
riage, bei^u  received  bj  the  wife  for  her  separate  uae,  aud  stf taking  to  have  ttie 
rotit  appurLLOued^  the  answer  of  the  wife  set  up  a  parol  ag^emerit,  bj  the  hus^ 
bind,  made  before  the  marriage,  that  the  wlfo  should  possess  the  furnUure  in 
qu*?a«tiuu  Tor  htr  sepamle  uKj  although  it  was  uot  included  ia  the  rnurriage  set- 
Utimetit  :• — Ufi^id,  thiU  tlie  plalattff  bad  no  equity  to  suatuin  a  suit  for  an  account 
of  an  nppi^rtioucd  ptirt  of  the  past  rents. 

That  the:  plain  CifT  hud  uo  equity  to  aufitaiu  a  suit  for  tiie  apportion  men  I  of  the  rent 
of  the  house  aud  funiimre,  in  respect  of  his  tdJeged  intereat  in  the  lutter,  unless 
it  appeared  that  he  whs  by  some  reasou  precluded  from  bringing  his  ttutiou  at 
law  to  recover  the  furniture  wbicb  he  claimed  ;  and  that  the  plain tUT  not  havLug 
ahawD  tliiii  he  had  no  rumcdy  at  law,  tlie  bill  nmst  be  dismissed. 

AUhougli  a  piiroi  agreement,  before  marriage,  that  particukr  uhattela  of  the  wife 
sliall  be  posi^essed  by  her  for  ber  separate  use,  i^  not  bindiug  tipou  the  husbiiDd ; 
^t%  if  the  a^reumF^nt  be  acted  upoti  bj  the  ch^ttch;  being  plaL-cd  under  the  domi- 
nie H  of  tlie  trusteeE^  and  treated  as  sopuTHte  property^  the  agreement  may  ba 
nude  effectual 

Iloupiibuld  lurniiure  does  not  pass  tmder  tlie  desmption  Qt  "  Hxtures  and  fittlnga- 
up,^' 

CoTisiderutions  which  InSuence  the  Court  in  directing  inquiries  at  the  heariog  of  a 
Crtuse  to  perfixt  t1ie  evidence  on  belialf  of  tlie  plaiutiff;  artd  diatinctloa  where  the 
iDquiri«^  are  sought  co  show  that  the  pldintlfT  ia  entitled  to  relief  in  the  suit,  and 
where  tlie  title  to  some  relief  being  proved,  the  inquiries  are  to  be  directed  only 
ba  the  measure  of  that  reliet 

By  a  settlement  made  b  October,  1842,  prior  to  tbe  mHiriage 

(ft)  The  d&creo  was  varied  by  the  Lfird  Chancellor,  on  appeal,  2l«t  July*  1843, 
by  omitiiEig  thti  diroctious  distinguished  aljove  by  ituli<ra.    bk^  £  PhilL  GS3- 
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of  the  plaintiff  and  the  defendant,  his  wife,  certain  property 
belonging  to  the  defendant,  consisting,  among  other  things,  of  a 
,  leasehold  house,  No.  3,  Wilton-street,  Grosvenor-place,  was  as- 
signed to  trustees,  upon  trust  for  the  wife  for  her  life,  for  her 
separate  jase.  The  description  of  the  property  comprehended 
the  house  in  Wilton-street,  "together  with  the  fixtures  and 
fittings  up."  The  house,  either  prior  to  or  soon  after  the  execu- 
tion of  the  settlement,  was  in  the  occupation  of  Mr.  Grieve,  a 
tenant,  to  whom  it  was  let  furnished.  Part  of  the  furniture  in 
the  house  had  been  provided  by  the.  defendant  Bogers,  one  of 
the  trustees,  and  the  other  part  of  the  furniture  was  the  subject 
of  this  suit. 

The  house  in  Wilton-street  was  let  furnished  at  the  rent  of 
8001  a  year,  of  which  it  appeared  that  a  sum  of  401  a  year  was, 
nnder  an  arrangement  to  which  all  parties  assented,  paid  to 
Bogers  for  the  use  of  the  furniture  which  he  had  provided,  and 
the  remainder  was  received  by  the  wife  with  the  consent  of  the 
trustees  of  the  settlement  A  short  time  after  the  marriage  of 
the  plaintiff  and  defendant,  differences  arose   between  them, 

and  a  separation  took  place.  The  bill  was  filed 
[*353]    *in  March,  1846,  by  the   husband  against  the  wife 

and  the  trustees.  The  bill  alleged,  that,  besides  the 
"fixtures  and  fittings  up"  mentioned  in  the  settlement,  the 
furniture  and  tenant's  fixtures  in  the  house  in  Wilton-street  (other 
than  the  furniture  which  belonged  to  the  trustees)  were,  prior  to 
the  marriage,  the  property  of  the  wife,  and  that,  therefore,  they 
became,  upon  the  marriage,  the  property  of  the  plaintiff  in  his 
marital  right  The  bill  alleged,  that,  by  reason  of  the  demise 
of  the  house  and  furniture  to  the  tenant  having  been  made  with 
the  concurrence  of  the  plaintiff,  and  at  one  entire  rent,  he  (the 
plaintiff)  had  no  remedy  at  law  to  recover  either  the  furniture 
which  he  claimed,  or  any  portion  of  the  rent  in  respect  thereof: 
that  the  defendants,  the  wife  and  trustees,  had  frequently  threat- 
ened to  determine  the  tenancy  under  which  the  property  was 
occupied,  and  then  to  sell  the  furniture.  The  bill  prayed  a  decla- 
ration by  the  Court  that  the  fixtures  and  furniture  referred  to 
were  not  comprised  in  the  marriage  settlement ;  that  the  pkin- 
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tiff  was,  in  right  of  his  wife,  entitled  to  the  same,  subject  to  the 
demise  thereof  to  the  tenant ;  and  that  he  was  entitled  to  a  pro* 
portionate  part  of  the  rent  in  respect  of  each  fixtures  and  furni- 
ture ;  and  the  bill  prayed  that  such  apportionment  might  be 
made  aticordingly,  as  well  for  the  time  past  since  the  marria^^e, 
&s  for  the  time  to  come ;  that  an  account  might  be  taken  of  ^e 
fent  which  had  accrued  in  respect  of  the  plaintiff's  portion  of 
the  furniture  and  fixtures,  and  the  amouot  thereof  paid  to  the 
plaintiffj  and  that  such  apportioned  part  of  the  rent  might  be 
paid  to  the  plaintiff  for  the  future.  The  bill  also  prayed  aD  in- 
junction to  restrain  the  defendant  from  parting  with  the  furniture 
and  fixtures  in  question^  and  for  a  receiver. 

The  answer  of  the  wife  dt^nied  that  there  were  any 
*fixture3  in  the  house,  except  those  which  passed  by  the  [*364] 
settlement.  She  admitted  that  certain  articles  of  furni- 
ture in  the  house  were  not  comprised  in  the  settlement ;  but  she 
alleged  thatj  upon  the  treaty  for  the  marriage,  it  had  been  in- 
tended, both  by  herself  and  the  plaintiff^  that  the  whole  of  her 
property,  including  the  articles  in  question,  should  be  included 
in  the  settlement :  that  these  articles  were  inserted  in  the  draft ; 
but  on  such  draft  being  produced  to  the  plaintiff,  he  objected 
to  the  length  of  the  schedules  on  the  ground  of  expense  : 
that  the  plaintiff  then  promised  and  agreed  that^  if  the  furniture 
were  omitted  from  the  schedule,  she  (the  defendant)  should  still 
be  entitled  thereto,  for  her  separate  use^  and  that  the  articles 
were  struck  out  of  the  draft  settlemeut  upon  the  faith  of  such 
agreement*  The  defendant  further  stated,  that,  alter  this  agree- 
ment had  been  made,  the  house  was  let,  together  with  the  fix- 
tures, furDiture,  and  effects,  at  an  entire  rent :  that  such  demise 
was  made  by  reason  of  the  defeudant  being  entitled  for  her 
separate  use,  as  well  to  the  articles  in  question  as  to  the  house ; 
and  that  the  plaintiff,  although  not  a  party  to,  yet  concurred  in, 
and  consented  to  the  demise.  The  defendant  said  that,  when 
irritated  by  the  plaintiff,  she  might  (though  she  had  not  recol* 
lection  thereof)  have  threatened  to  sell  the  furniture  and  effects ; 
but  that  she  had  no  actual  intention  of  so  doing.  The  trustees 
denied  any  such  threat  or  intention* 


! 
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The  result  of  the  evidenoe,  as  it  affected  the  decision  of  the 
Courts  is  stated  in  the  judgment. 


Mr.  BomUly  and  Mr.  E.  Montagv^  for  the  plaintiff. 

Mr.  BoU  and  Mr.  Bichner^  for  the  defendant  the  wife,  argued, 
first,  that,  even  upon  the  case  which  the  plaintiff  made, 
[*S55]  *he  had  no  equity  to  sustain  the  suit.  ,  The  plaintiff 
claimed  certain  specific  chattels  in  the  actual  or  virtual 
possession  of  the  defendants,  or  of  their  tenant,  which  formed  a 
case  for  an  action  of  trover,  and  not  for  a  bill.  The  right  assert- 
ed by  the  bill  was  wholly  a  legal  right  Secondly,  the  case  was 
disproved  in  point  of  fact^  for  the  property  in  question  might  be 
well  considered  as  comprised  in  the  words  "fixtures  and  fittings- 
up,"  and,  if  not,  it  appeared  by  the  answer  and  the  evidence 
that  the  actual  introduction  of  the  property  by  a  detailed  speci- 
fication in  the  schedule  to  the  settlement  was  only  prevented  by 
the  promise  of  the  plaintiff  that  the  property  should  be  treated 
as  if  it  had  been  specifically  included.  This  was  an  agreement 
to  which  the  Court  would  give  effect,  though  it  was  not  express- 
ed in  any  writing.  It  was  like  the  case  in  which  an  act  was 
done  on  the  fidth  of  a  parol  promise,  and  the  Court  enforced  the 
performance  of  the  promise:  Ghamberlain  v.  Agar.{a)  Assum- 
ing that  the  settlement  did  not  expressly  comprehend  the  whole 
of  the  fixtures  and  furniture  in  the  house,  there  was  certainly 
no  sufficient  evidence  before  the  Court  to  show  what  articles 
were  included,  or  what  part  of  the  existing  furniture  and  fixtures 
were  excluded ;  and  the  plaintiff  therefore,  had  not  proved  a 
case  upon  which  any  decree  of  the  Court  could  be  founded. 

Mr.  BomiUy^  in  reply. — ^The  attempt  to  set  up  a  parol  agree- 
ment for  the  purpose  of  depriving  the  husband  of  the  property 
which  he  has  acquired  in  his  marital  right  has  not  only  failed  in 
evidenoe,  but  such  an  agreement,  if  it  had  been  made,  would 
have  been  invalid  within  the  Statute  of  Frauds.    The  settled  and 

(a)  2  Yes.  &  B.  269. 
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unsettle^  property  were  let  together,  with  the  consent 
*of  the  plaintiff;  and  at  law  the  trustees  would  be  re-  [*356] 
garded  as  the  agents  of  the  plaintiff  for  that  purpose, 
whicb  would  preclude  him  from  brioging  trover.  Even  if  the 
.  plain  tifi'  were  in  a  conditio  a  to  sustain  an  action  at  law  against 
the  trustees  or  their  teoant,  why  should  he  be  driven  to  a  course 
of  proceediDg  which  would  be  prejudicial  to  the  whole  property  ? 
The  existing  di^pOBition  of  the  property  rendered  it  produetivei 
and  the  remedy  which  the  plaintiff  asked  was  the  apportion- 
ment and  not  the  destruction  of  the  profit  The  very  circum* 
stance  that  the  only  legal  right  which  the  plain tift' could  assert 
would  have  the  eifect  of  putting  an  end  to  the  beneficial  letting 
of  the  property,  was  a  re-ason  for  equitable  interference  to  ap- 
portion  the  rent  The  account  of  what  was  due  to  the  plaintiff 
for  the  past  rent  of  the  property  was  of  course,  whether  the  right 
was  legal  or  equitable. 

Mr*  Malm^  and  Mr.  Barber  appeared  for  the  other  parties. 


Mrvn  10. — Vice-Ohanckllor  (after  gtating  the  aliegationa  of  the 

biJJ^  and  the  defence  raised  by  the  answer,  with  respect  to 

the  parol  agreement) : — 

The  defendant  Mrs.  Simmons  says  that  the  demise  of  the 
house,  together  with  the  fixtures,  furniturCj  and  effects,  was 
made  at  one  entire  rent,  with  the  concurrence  and  consent  of  the 
plaintiff^  though  he  was  not  a  party  thereto.  This  is  not  denied^ 
and  the  evidence  shows  that  the  trustees  acted  upon  the  sup- 
position that  the  furniture  and  effeota  were  the  property  of  the 
wile,  and  authorissed  her  to  receive  the  whole  of  the  rent 
*The  deposition  of  the  daughter  of  Mrs.  Simmons,  to  [*367] 
the  extent  to  which  it  goes,  proves  that  something  of 
that  which  is  alleged  by  the  answer  did  take  place  with  respect 
to  the  household  furniture  and  effects.  It  does  not,  however, 
appear,  either  upon  the  pleadings  or  from  the  evidence,  what 
was  the  nature  of  the  demise.  No  instrument  or  evidence  upon 
that  point  has  been  produced. 

I  stated,  at  the  conclusion  of  the  argument^  that  no  ease  was 
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made  for  the  interference  of  the  Goort  simply  in  order  to  protect 
the  property.  The  defendants  deny  any  intention  to  convert  the 
property.  I  expressed  an  opinion  also,  and  to  that  opinion  I 
still  adhere,  that,  upon  the  &ct  that  the  husband  authorized  the 
letting,  and  allowed  the  wife  to  receive  the  I'cnts,  it  was  impos- 
sible to  charge  or  have  an  account  against  the  wife  in  respect  of 
the  past  rents  at  the  time  the  bill  was  filed.  The  question  then 
remains,  whether  the  plaintiff  is  not  entitled  to  have  an  apportion- 
ment of  the  rent  in  respect  of  the  furniture  and  effects  which  he 
claims.  It  was  argued  that  the  whole  of  the  furniture  and  effects 
is,  in  fact,  comprised  within  the  express  words  of  the  settlement; 
but  it  appears  to  me  to  be  clear  that  the  furniture  and  effects 
(if  any)  comprised  in  the  lease  to  Mr.  Grieve  were  not  comprised 
in  the  marriage  settlement  under  the  words  '^fixtures  and  fit- 
tings-up."  Those  words  do  not  naturally  include  household 
furniture  and  effects;  and,  in  fact,  the  case  upon  the  pleadings 
is,  not  that  the  furniture  and  effects  were  comprised  in,  but  that 
they  were  purposely  omitted  from  the  settlement  to  save  ex- 
pense. Whether  the  marriage  settlement  included  all  the  fixtures 
in  the  house  which  were  comprised  in  the  demise  to  Grieve,  is  a 
point  as  to  which  I  had  not  then,  as  I  have  not  now,  information 
whereupon  I  could  safely  from  a  conclusive  opinion, 
[*85S]  although  it  ^appears  to  me  it  would  be  difficult  to  exclude 
any  fixtures  or  fittings-up. 

In  this  state  of  the  case,  the  utmost  the  plaintiff  could  ask  of 
the  Court  would  be  an  inquiry  what  fixtures  (if  any)  other  than 
those  comprised  in  the  marriage  settlement,  and  what  household 
furniture  and  effects,  were  comprised  in  the  lease  to  Grieve,  and 
what  parts  of  such  furniture  and  effects  were  the  property  of 
the  lady  at  the  time  of  the  marriage,  and  what  parts  thereof 
belong  to  Bogers ;  and  in  addition  to  this,  an  inquiry  as  to  the 
furniture  said  to  have  been  since  added  by  the  defendant  by  way 
of  substitution  for  furniture  worn  out,  might  be  necessary  for 
her  benefit. 

But  the  first  question  is,  has  the  plaintiff  laid  a  foundation  for 
such  an  inquiry?  I  agree  with  the  plaintiff's  argument,  that 
the  fixtures  (if  any,)  and  the  household  furniture  and  effects 
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claimed  by  him,  woxild,  by  the  marriage,  according  to  his  repre- 
sentation, have  become  his  property,  jure  mariti,  if  nothing  had 
occured  to  alter  such  right.  And  I  have  not  heard  any  argu- 
ment on  the  part  of  the  wife  to  satisfy  me  that  the  parol  agree- 
ment alleged  by  her  answer  to.  have  been  come  to  between  her 
and  the  plaintiff  before  the  mariiage,  relating  to  the  same 
fixtures,  furniture,  and  effecte,  would  (if  nothing  more  had 
passed)  have  enabled  her  successfully  to  have  claimed  the  same 
in  the  hands  of  the  plaintiff.  But  if  the  plaintiff  (assuming  that 
the  marriage  alone  would  have  given  him  the  property  in  dis- 
pute) did,  as  the  answer  of  the  wife  suggests,  come  to  such  agree- 
ment with  her  as  she  alleges,  and  did,  in  pursuance  of  such 
agreement,  authorize  the  trustees  of  the  settlement  to  deal  with 
the  articleis  which  were  the  subject  of  it  as  her  property,  by  de- 
mifflng  it  with  the  house  at  an  entire  rent^  and  paying 
such  rent  to  her,  and  if  the  ^trustees  have  acted  upon  [*869] 
that  authority,  it  by  no  means  follows  from  the  rights 
given  to  the  plaintiff  by  the  marriage  alone,  that  he  can  disturb 
the  arrangement  which  he  thus  sanctioned,  at  all  events  during 
the  demise.  Admitting  that  the  parol  agreement  would  not  be 
binding,  yet  if  the  parties  voluntarily  place  the  property  under 
the  dominion  of  the  trustees  as  part  of  the  property  subject  to 
the  trust,  the  case  is  very  different  from  that  of  an  agreement 
which  had  never  been  acted  upon.  I^  as  stated  at  the  bar,  the 
demise  originally  sanctioned  by  the  plaintiff  has  expired,  and 
the  tenant  now  holds  under  a  new  demise  not  sanctioned  by  the 
plaintiff;  and  by  which  he  is  not  bound,  I  do  not  know  what 
there  is  necessarily  to  prevent  the  plaintiff  from  trying  his 
right  to  the  fixtures,  household  furniture,  and  effects  in  dispute 
by  an  action  at  law. 

It  is  not,  however,  necessary,  nor  do  I  mean^  to  give  any 
opinion  as  to  what  the  state  of  the  case  is ;  the  question  which 
I  have  to  consider  is  this — what  is  the  case  alleged  and  proved 
by  the  plaintiff?  The  least  that  he  should  have  proved,  in 
order  to  entitle  himself  to  the  inquiry  I  have  suggested,  is  that 
there  was  property  of  his  wife,  at  the  time  of  the  marriage,  not 
included  in  the  maixiage  settlement,  and  that  such  property  is 

Vol.  VI,  40 
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SO  circumstanced  that  he  cannot  recover  it  at  law.  Now  the 
only  attempt  the  plaintiff,  has  made  to  give  evidence  of  his  claim 
has  been  by  reading  a  passage  from  the  answer  of  a  married 
woman,  which  passage,  (if  it  be  evidence  against  the  married 
woman,)  so  far  from  giving  him  a  prima  facie  case  for  the  relief 
he  asks,  is  consistent  with  the  supposition  that  the  plaintiff  has 
his  remedy  at  law,  unless,  indeeft,  he  has  parted  with  it  in  the 
way  suggested  by  the  answer,  by  authorizing  the  trustees  to  deal 
with  the  property  he  claims  as  the  property  of  Mrs. 
[*860]  Glenton.  *The  inquiry,  therefore,  which  he  must  now 
ask  of  the  Court  is,  not  the  simple  inquiry  which  I  first 
suggested,  but  a  preliminary  inquiry  to  show  whether  he  is  en- 
titled to  that  simple  inquiry. 

Looking  at  the  answer  of  the  wife,  and  the  evidence  read  on 
her  behalf,  and  the  absence  of  evidence  on  the  part  of  the 
plaintiff,  it  appears  to  me  that  this  is  a  case  in  which  I  am  not 
called  upon  to  give  the  plaintiff  any  relief  to  which  he  has  not 
strictly  entitled  himself  by  the  facts  he  has  alleged  and  proved. 
I  make  no  doubt  that,  as  in  the  case  of  Marten  v.  Wichth^ia) 
the  question  whether  the  Court  shoidd  leave  a  party  strictly  to 
the  case  he  has  put  upon  the  pleadings,  or  enable  him  by  in- 
quiries, or  by  the  admission  of  the  defendant  to  prove  the  case, 
is  one  on  which  the  discretion  of  the  Court  should,  in  a  great 
degree,  be  governed  by  its  view  of  the  fidrness  or  moral  propriety 
of  the  suit 

I  think  the  plaintiff  has  not  made  out  a  case  entitling  him  to 
relief,  and  that  his  bill  must,  therefore,  be  dismissed  with  costs. 
This  decree  is  to  be  without  prejudice  to  any  claim  he  may  think 
fit  to  make  in  any  other  suit  or  proceeding. 

.       .  (a)  Or.  k  Ph.  267. 


CASES  IN  CHANCEEY.  861 


1847.— Hunt  V.  Feaeock. 


*HuKT  V.  Peacock  [*361] 

184T  ;  29th  June.    1848  t  llth  and  a2d  February. 

To  a  suit  by  thrae  out  of  four  reaiduarj  iegutees,  to  recover  thrae-fourtba  of  a  sum 
of  stock  which  the  executors  had  omitted  to  g^t  in,  fttid  which  had  been  ir^iDi* 
ferret  to  the  CocamiaaioEien!  for  tho  Ecdiiction  of  the  National  Debt,  under  the 
statute  5G  Geo.  3,  c  60,  the  legatee  entitled  to  the  other  fourth  part  of  tho  itock 
m  a  necessary  party. 

The  proper  form  of  proceeding  to  recover  stoclc  and  dlvidetidi,  uochiimed  for  lea 
yenrfii  and  carried  over  to  the  act^unt  of  the  Commisaionera  for  the  ileduetion  of 
the  National  Debt,  under  the  statute  5(>  Geo.  3,  c.  6D,  is,  by  petition  to  be  aoryed 
upon  the  Attorney*g©neral  and  the  Commisaionerd,  and  not  bj  bill  in  Ibe  first 
instance ;  and  if  there  be  conflicting  clainig  to  the  fund,  the  Court  will  then  give 
directioni  fhr  the  triid  of  the  rights  of  the  parties  between  themaelves^  either  by 
suit  or  otherwi&o. 

Elizabeth  StACEY^by  her  will,  dated  ia  January,  1801,  after 
reciting  that  she  was  possessed  of  sundry  leaseliold  iiouses  ia 
Goswell-street,  SOOi  in  the  fuudn,  3  per  cent  reduced,  furniture, 
plate,  &c.,  desired  that  the  same  (excepting  the  stcK^k)  might  be 
disposed  of  by  auction^  and  the  amount  invested  in  the  names 
of  her  executors,  for  the  benefit  of  her  soBj  WiUiam  Stacey,  and 
for  his  sole  use,  if  he  survived  her  (the  testatrix)  three  years ; 
**biJt  if  no  application"  from  him,  then  her  will  was,  that  the 
said  property  should  be  shared,  share  and  share  alike,  between 
Ann  Townsend  *' separate  for  herself,"  Thomas  Hunt,  John 
Hookway^  and  Thomas  Hosegrovei  "  but  if  any  demise,  the  pro- 
perty to  be  divided  amongst  the  aurvivors:"  and  the  testatrix 
appointed  Thomas  Woolcot  and  William  Andrews  executors  of 
her  will  The  testatrix  died  the  same  year,  leaving  Hosegrovc, 
Ann  Townsend,  Hont^  and  Hook  way  surviving,  the  three  last 
being  also  stated  to  be  her  next  of  kin.  The  executors  proved 
the  will,  and  txecuted  the  trusts,  except  that  they  omitted  to 
obtain  a  transfer  of  the  300?,  stock ;  and  that  sum,  with  the  divi- 
dends from  the  death  of  the  testatrix,  remained  standing  in  her 
name  unclaimed  until  1811,  when  the  stock  and  the  accomiila- 
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tioDS  were,  according  to  the  statate,(a)  transferred  to  the  account 
of  the  Commissioners  for  the  reduction  of  the  National  Debt 

The  bill  was  filed  in  November,  1846,  by  Elizabeth 
[*362]  ^Hnnt,  the  administratrix  of  Thomas  Hunt,  and  also  of 
Hookway  and  Hosegrove,  against  Mary  Peacock,  the 
executrix  of  the  last  survivor  of  the  executors  of  the  testatrix, 
and  also  against  the  Attorney-General  and  the  Commissioners 
for  the  Eeduction  of  the  National  Debt,  for  a  transfer  of  three 
fourth  parts  of  the  3002.  stock  and  of  the  accumulated  dividends. 
The  bill  stated  that  no  claim  had  ever  been  made  by  William 
Stacey,  the  son,  who  had  not  been  heard  of  for  some  years,  or  at 
any  time  since  the  death  of  the  testatrix ;  and  that^  having  been 
born  in  1762,  he  had  long  since  died,  and  had  no  personal  repre* 
eentative :  that  Ann  Townsend  died  some  yeiurs  after  the  testa- 
trix intestate,  and  had  no  personal  representative ;  and  that  the 
Attorney-Greneral,  claimed  an  interest  in  the  stock  in  the  right 
of  the  Crown.  Mary  Peacock,  by  her  answer,  denied  all  know- 
ledge of  the  trust.  The  Attorney-Greneral  and  the  Commission- 
ers submitted,  whether  a  suit  was  in  such  a  case  proper,  or  whe- 
ther they  ought  to  be  defendants  thereto ;  ^  but  all  the  defendants 
submitted  to  act  as  the  Court  should  direct.  No  evidence  was 
given  other  than  the  probate  aud  letters  of  administration.  At 
the  hearing, 

Mr.  HaUett,  for  Mary  Peacock,  objected  that  a  representative  of 
Ann  Townsend  was  a  necessary  party. 

Mr.  BoU  and  Mr.  Hargrave^  for  the  plaintiff  relied  upon  the 
cases  of  Stmth  v.  Snow{a)  and  Perry  v.  K7iott,{b)  the  suit  being 
for  an  aliquot  part  (three-fourths)  of  an  ascertained  trust  fund,  and 
not  a  suit  for  administration,  or  in  which  an  account  was  neces- 
sary to  be  taken. 

Mr.  HiaHett  said  that  Smith  v.  Snow  had  not  been  approv* 
(a)  66  Qeo.  3,  a  60.  (b)  3  Mtdd.  10. .  (c)  6  Beav.  293. 
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ed  *of;    Htttcfiinson  y>  Towrisend  j*(a)   and   the   Lord    [^363] 
Chancellor  had  disapproved  of  Perry  v,  KnoU  on  this 
point :  Lenaghan  v*  SmM^{h) 

Mr.  Wju^j  for  the  other  defendants. 

The  Tioe-Chancellor  held,  that  a  reprefieiitative  of  Ann 
TowiiaeTid  was  a  necessary  party  to  the  anit ;  and  the  cause  waa 
ordered  to  stand  over,  with  liberty  to  amend,  &;c. 


The  plaintiff  obtained  letters  of  administration  of  the  estate 
of  Ann  Townsend,  and  filed  her  aupplemcatal  bill. 


1848 ;  Fek  22.— Mr,  SoU  and  Mr.  Hargram^  for  the  plaintiff, 

Mr  Wray^  for  the  Attorney-General  and  the  Commissioners, 
objected  that  the  plaintiff  ought  to  have  proceeded  by  petition, 
serving  such  petition  upon  them,  ac4:;ording  to  the  statute ^  and 
ought  not  to  have  made  them  defendants  to  a  bill* 

Mr,  ifc//,  in  re  ply,  ^ — The  statute  does  not,  by  giving  a  remedy 
by  petition,  take  away  the  right  to  sue  in  this  court  in  the  ordi- 
nary way.  If  it  be  said  that  no  other  proceeding  than  by  peti- 
tion can  be  adopted,  because  that  alone  is  mentioned  in  the  act^ 
it  must  be  contended,  that^  if  a  proceeding  by  petition  had  not 
been  given,  the  remedy  would  have  been  altogether  lost,  and  the 
stock  would  have  become  the  absolute  property  of  the  Commis- 
sioners. In  Ex  parts  La  veil j{c)  the  parties  were  put 
*to  file  their  bill ;  and  if  a  suit  be  necessaryj  the  per-  [*364] 
sons,  in  whose  names  the  fund  stands,  must  be  necessary 
parties,  or  no  transfer  can  be  directed ;  Ex  parU  GilktL{d) 


Yice-Chaxcellob: — The  Commissioners  for  the  Reduction 
of  the  National  Debt^  who  have  been  made  defendants  in  this 

(a)  3  Keen,  6t5.  (&}  2  PhEl  aOL  (e)  2J.tW.  3dt. 

(d)3Madd28.  ^  '  "  •' 
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case,  submit,  by  their  answer,  whether  they  should  properly  be 
parties  to  the  bill,  and  whether  the  Court  will  exercise  jurisdic* 
tion  against  them  in  such  a  suit  In  order  to  raise  this  objection, 
the  better  course  would  have  been  for  the  Commissioners  to  have 
demurred  to  the  bill,  whereby  the  expense  of  prosecuting  the 
suit  against  them  to  the  hearing  might  have  been  avoided.  The 
only  cases  upon  this  subject  are  JEx  parte  LaveU  and  JSx  parte 
OilletL  In  the  former  case,  the  Court  refused  to  transfer  the 
fund  upon  petition, — ^the  title  of  the  petitioners  being  disputed, — 
and  said  it  was  not  the  intention  of  the  act  that  the  right  should 
be  determined  upon  petition  between  parties  claiming  adversely. 
In  that  case,  the  Court,  therefore,  would  not  direct  a  transfer 
upon  petition,  but  required  a  bill  to  be  filed,  and  the  petition 
stood  over.  I  infer  from  that  case,  that,  the  petition  being  regu- 
lar as  against  the  Attorney-General  and  the  Commissioners,  if  it 
become  necessary  to  litigate  the  question  between  the  parties,  the 
Court  will  direct  them  to  take  proceedings  for  determining  be- 
tween themselves  their  conflicting  claims.  In  Ex  parte  OiUett,  two 
petitions  were  filed  by  parties  claiming  to  be  entitled  to  the 
fund.  The  Court  did  not  make  an  order  in  a  summary  way, 
but  ordered  that  the  fund  should  be  brought  into  Court, 
[*365j  and  directed  inquiries  *for  the  purpose  of  ascertaining 
in  whom  the  title  was  vested. 

The  conclusion  which  I  draw  from  those  cases  is,  that  the 
proper  course  is  not  to  file  a  bill  in  the  first  instance  against  the 
Attorney-General  and  Commissioners.  By  the  statute,  authority 
is  given  to  the  bank  to  transfer  the  fund  in  such  a  case,  if  the 
governor  shall  be  satisfied  that  the  claim  is  just ;  but  if  the  bank 
will  not  make  the  transfer,  the  parties  should  proceed  by  petition 
and  serve  the  Attorney-General  and  the  Commissioners  with 
their  petitiori,  and  when  they  are  brought  before  the  Court,  an 
inquixy  may  (if  necessaiy)  be  direcred  as  in  the  case  of  co-de- 
fendants in  a  cause,  or  the  Court  may  direct  a  bill  to  be  filed,  as 
in  Ex  parte  LaveU,  and  order  the  petition  to  stand  over.  My 
opinion  is,  that  the  proper  course  is  to  proceed  by  petition. 

As  the  dismissal  of  the  bill  would  in  the  present  case  be  at- 
tended with  the  loss  of  all  the  expense  which  has  been  incurred, 
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and  the  objeetion  is  one  which  ought  to  have  been  taken  earlier, 
it  will  be  the  most  convenient  and  least  expensive  course  to  al- 
low this  suit  to  proceed. 


Tbe  defendaDta  the  OommiBaioners  for  the  Reduction  of  the  NfttioQal  Debt  b^vbg, 
hj  their  i^iuswor,  objectod  to  their  being  made  defeDdaDt«.  and,  by  their  coqueal 
requGfiiitig  that  the  plainti^'^  bill  be  diamiaaed  againat  them,  diflmijas  the  bHl  ha 
Bg^mat  the  said  defei:id«At8  with  costa.  Let  the  Master  inquire  whether  Tbomaa 
Himt,  John  Hookway^  Thomas  HosogroTe,  and  Ann  Towna^nd  are  dead,  iind,  if 
flo,  when  thej  rcspoctiveij  dted ;  and  whether  WiUiam  Steeej  is  IwUig  or  dead^ 
and  whether  he  tiati  left  anj  nnd  what  persoDid  representative;  eod  whetber^  auice 
the  death  of  the  Raid  test;ith£,  anj  and  what  application  or  claim  waa  ever,  and 
whcn^  and  by  whom,  and  hoi¥^  mjide  lifom  or  by  the  said  WUllam  Staoey^  or  on  hie 
belial4  to  the  executors  of  the  will  of  the  said  teaHatrir,  or  either  and  which  of 
them,  for  or  in  respect  of  the  legacy  bequeathed  by  the  said  will  to  the  aaid  Wil- 
liam Stacey^  if  h«  should  claim  the  aame.  And  let  the  Master  inquire  who  m  en^ 
titled  to  the  ^d  sum  of  3&DL  atock,  and  the  diridenda  thereof  Liberty  to  atate 
special  drcumst^mcefi.  Let  the  Comml^ioners  for  tho  Reduction  of  tho  National 
Debt,  together  with  the  Attomey-geneml,  he  at  liberty  to  attend  before  the  Master 
tipOQ  suoh  jnciuiriefl 


.     •    .       *WiLBOv  V.  Shobt.  [^366] 

1847  :  4th,  5tb,  and  Sth  Novorober,     1848 :  13th  January. 

BrekerSj  in  the  city  of  London,  being  directed  to  purchaao  iron,  delivered  to  the 
buyer  bought  notea^  purporting  to  be  uotcfl  of  the  contract  for  the  iroD,,  not  dia- 
elociug  the  name  of  the  seller,  the  brokers  guaranteeing  the  perform ance  of  the 
contract ;  and  the  buyer  paid  the  brokers  their  commjsaion,  together  with  a  de- 
posit in  part  payment  of  tlie  price  of  the  iron.  The  buyer  aflerwards  discovered 
that  there  was  no  principal  seller  of  the  iron,  other  than  one  of  the  firm  of  bwh 
te%  who  intended  himself  to  perforns  the  contract;  and  upoa  a  bill  filed  by  par< 
ties  from  whom  the  buyer  of  the  iron  had  obtained  money  on  the  aocurity  of  the 
contracts,  the  duposita  wore  ordered  to  be  repaid,  with  interest. 

If  in  audi  a  case  the  plain tiBa  had,  before  the  blU  was  filed,  abandoned  aJl  interest 
in  the  contracts  for  the  iron,  they  could  not^allerwarda  sue  for  the  reooTeiy  of  the 
depoiitit ;  but  tho  cancellation  of  certahi  letters  which  gave  tho  plain tifls  an  in- 
tereot  in  tho  contract  as  against  the  brokora,  the  plaintiffs  being  at  the  time  of 
such  cancellation  ignonuit,  and  the  broker*  knowing  the  truth  of  the  case,  does 
not  m  equity  protect  the  brokers  from  the  claim  of  the  plaintiflk  for  the  recovery 
of  the  deposits* 

Though  the  Court  will  not  enforce  a  contract  fbr  the  purchase  of  a  litigated  right, 


3B6  CASES  IN  CHANOEEY. 

1847  — Wilioii  ▼.  Short 

yet  if  a  Uwful  contract  for  the  purchase  of  an  undiBpoted  right  be  made,  and  the 
necessitj  for  litigation  as  against  third  persons  arise  out  of  drcomstancee  after- 
wards discovered,  the  purchaser  or  assignee  is  not  precluded  from  suing  upon  his 
contract  It  is  not  champerty  where  the  right  purchased  was  originally  clear, 
but  the  litigation  is  the  result  of  drcomstanoes  subsequently  arising  or  subse- 
quently known. 

If  the  plaintifi^  had  known  that  the  brokers  were  also  the  sellers  of  tiie.hron,  or  if 
the  platntiA  were  otherwise  not  deceived  by  their  representations,  they  would 
not  have  been  entitled  to  relief  in  equity. 

Knowledge  by  the  buyer  of  the  fact  that  there  was  not  any  seller  of  the  iron  other 
than  the  brokers,  would  not  affect  parties  advancing  money  to  the  buyer  on  the 
fidth  of  representations  made  to  them  by  the  brokers,  that  the  contract  was  regu- 
lar and  yalidf  nor  deprive  such  parties  of  their  right  of  rescinding  the  transaction 
and  recovering  payments  which  had  been  made. 

There  is  a  remedy  in  equity  as  well  as  at  law,  by  a  principal  against  his  broker  or 
agent,  to  recover  a  sum  of  money  paid  to  the  broker  on  his  untrue  representa^ 
tioUf  that  he  had  entered  into  a  contract  fbr  ha  principal,  which  alleged  contract 
had  in  &ot  no  existence. 

The  defendants  Short  and  Mahony,  who  were  brokers  in 
the  city  of  London,  were,  as  such  brokers,  directed  by 
[*367]  *the  defendant  Bright  to  purchase  iron  on  his  account, 
and,  pursuant  to  such  direction,  they  delivered  to  him 
bought  notes  to  the  effect  that  certain  contracts  for  iron  had  been 
made,  and  he  thereupon  paid  the  brokers  sums  of  money  as  de* 
posits  in  part  payment  of  the  purchase-money,  together  with  their 
brokerage,  the  brokers  not  disclosing  the  name  of  the  seller,  but 
guaranteeing  the  performance  of  the  contract.  It  was  afterwards 
discovered  that  there  was  in  fact  no  seller  of  the  iron,  other  than 
the  brokers  themselves ;  and  the  suit  was  brought  by  third  per- 
sons, who  had  advanced  money  to  the  buyer  on  the  security  of 
the  contract,  against  the  brokers  and  the  buyer,  to  recover  from 
the  brokers  the  amount  of  the  deposits  and  interest  The  defence 
was,  first,  on  the  question  of  fact,  whether  the  plaintiffi  did  not 
know,  when  they  lent  their  money,  that  the  brokers  were  them- 
selves the  sellers  of  the  iron ;  or,  if  not,  whether  the  purchaser 
was  not  aware  of  that  &ct,  assuming  (which  was  denied)  that  the 
legal  result  of  the  purchaser's  knowledge  would  be  to  affect  the 
plaintifia  constructively  with  the  same  knowledge.  If  the  defend- 
ants, the  brokers,  failed  on  the  questions  of  fact,  they  then  insisted. 
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first,  that  before  the  bill  was  filed  the  plaintiflfe  had  entered  into 
a  new  agreement,  by  which  they  gave  up  all  interest  in  the  con- 
tract in  question ;  or,  if  not,  secondly,  that,  although  the  purchaser 
might  assign  to  the  plaintifls  the  benefit  of  the  contract,  he  could 
not  assign  a  right  to  rescind  or  defeat  the  contract,  or  a  right  to 
recover  from  the  brokera  the  deposit  on  the  ground  of  fraud ; 
thLrd)}'^  that^  if  the  right  might  be  assignedj  there  was  no  ground 
for  the  suit  in  equity,  unless  sonic  impediment  was  shown  to 
exist,  which  prevented  the  plaintifis  from  bringing  an  action  at 
law* 

The  eflfcct  of  the  evidence  on  the  questions  of  lact  is  stated  in 
the  judgment  more  snccinctly  than  it  could  be  given  in  a  form 
detached  from  the  deeiHion  of  the  points  of  law. 

Mr.  RomiUy,  Mr*  Bacon^  and  Mr.  J3are,  for  the  plaintifi&,— On  the 
principal  question,  tba  liability  of  the  defendants  the  brokers  to 
lefund  the  deposits  on  pretended  contracts  in  which  they  were^ 
without  the  knowledge  of  the  other  party,  both  principala  and 
agtntSj  they  cited  Woodhouse  y.  MtT&iith^(a)  Gilhtl  v.  Pepper* 
WTft^X^f)  and  Ejc  pirk  Dyster^  Re  Moline  ;{c)  on  the  effect  of  the 
credit  which  the  plaintiiik  were  justified  in  giving  to  the  repre- 
.scntatioijs  made  by  the  brokers,  as  to  the  validity  of  the  contract, 
whatever  might  have  been  the  knowledge  of  Bright  as  to  the 
tmnsaction,  Ii!uans  y.  RickneU^{d)  Biirroives  v.  Lfjckjie)  on  the 
effect  of  cancellation  of  the  contract,  ws  between  the  plaintiffs  and 
the  brokers,  in  ignorance  by  the  former  of  the  fraud  complained 
of,  Croice  v.  Ballard  ;{J)  and  on  the  jurisdiction  of  the  court  of 
equity  as  well  as  of  a  court  of  law,  Blair  v.  Bromky.{^) 

Mr.  Rolt^  and  Mr.  Coky  for  the  defendants  Short  k  Mahony, 
cited  Prosser  \\  Edmmids{k)  m  support  of  the  argument  that  the 
right  to  sue  for  the  recovery  of  the  deposits  could  not  be  assigned  ] 

# 

(a)  IJ,  4  W.  304,  233. 

(t)  3  BcAV.  73.  S3.     See  ako  BeniKm  v^  Heaihom,  1  Y.  &  D.  0.  0,  336. 

(t)  1  Uar.  165.  (d)  6  Yea,  174.  {()  10  Vra.  HO. 

{/)  3  Bra.  C.  a  111  (y)  S  Hare,  &43,  (A)  1  Y.  i  C.  481. 
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or  that,  if  assignable,  the  remedy  was  at  law :  Hammand  v.  Mea- 
senger.{a) 

Mr.  Moms,  for  the  defendant  Bright 

[*369]  *Vice-Chancellor  :— On  the  18th  March,  1845,  the 
plaintifEs,  Wilson  and  Craven,  lent  the  defendant  Bright 
20002. ;  and,  to  secure  the  repayment  of  this  loan  with  interest. 
Bright  assigned  to  the  plaintiff  three  contracts  he  had  made  for 
the  purchase  of  iron.  One  of  those  contracts  was  made  with 
persons  trading  under  the  firm  of  Robertson  &  Co.,  and  is  not 
involved  in  the  question  in  the  cause.  The  remaining  two  con- 
tracts were,  in  some  sense  and  for  some  purposes,  made  between 
the  defendant  Bright  and  the  defendants  Short  &  Mahony.  In 
fact,  Short  &  Mahony  say,  that  those  two  contracts  were  made 
with  them  to  all  intents  and  purposes,  and  that  they  have  always 
been  ready  and  willing  to  complete  the  same  by  delivering  to 
Bright,  or  to  whom  he  shall  appoint,  the  iron  they  agreed  (as 
they  say)  to  sell  to  Bright,  subject,  as  they  contend,  to  an  option 
on  their  part  to  have  it  declared  that  Bright  forfeited  his  right 
to  the  performance  of  the  contract.  But  the  object  of  the  present 
suit  is  not  to  enforce  the  contracts  in  question,  or  either  of  them, 
but  to  rescind  both,  and  recover  back  payments  made  by  Bright 
under  the  name  of  deposits  ;  and  the  question  is,  whether  ike 
plaintiffs  are  entitled  to  such  relief 

The  case  I  have  to  try  is  this : — the  defendants  Short  &  Ma- 
hony were,  at  the  time  of  the  transactions  which  resulted  in  the 
suit,  partners  as  brokers  in  the  city  of  London,  and  were  em- 
ployed in  that  character  by  the  third  defendant  Bright  in  divers 
speculations  in  iron  in  which  he  was  concerned. 

Early  in  February,  1845,  Short  &  Mahony  purchased  for  and 

by  order  of  Bright  500  tons  of  Scotch  pig  iron,  upon  which 

250Z.  was  paid  as  a  deposit,  according  to  the  allegations 

[*370]     *in  the  bill,  to  be  handed  by  the  brokers  to  the  seller ; 

(a)  9  Sim.  32*7. 
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and    Bright,   according  to    the    bill,  paid    the    broke ra    their 
commission  and  brokerage  in  respect  of  that  purchase. 

On  the  14th  February^  184:5,  Bright  directed  Short  &  Mahony 
to  buy  for  hLrn  1000  tons  of  iron  ;  and,  accordingly,  Short  & 
Mahony  delivered  to  Bright  a  bought  note  iu  these  words; — 

"No.  3791.  ''  Ijjndon  UiJi  Fthnxary^  1845. 

"  Bought  for  John  B rights  Esq.,  lOUO  tons  Scotch  pig  iron,  at 
AL  bs,  per  ton,  dcHvcred  at  Glasgow,  cash  without  diisconnt  on 
delivery  of  each  parceb  Prompt,  six  mouihs^  adding  legal  in- 
terest,  at  5t  per  cent  per  annum,  from  th<^  9ih  day  of  June  next. 
Deposit  dOOL  m  cash,  ibrthwith  to  be  paid  by  the  buyer.  Short 
&  Mahony  1>2  per  cent  brokerage. 

(Signed)  **  Suort  k  MAnoNY." 

On  the  11th  of  March  following,  Bright  authorized  Short  & 
Mahony  to  purchase  for  him  a  further  quantity  of  2000  toni  of 
iron,  and  on  the  same  day  Short  k  Mahony  delivered  to  Bright 
a  bought  note  of  the  purchase,  as  follows  : — 

''No.  4842.  ''  Londm  llih  March,  1845, 

**  Bought  for  account  of  John  Bright,  Esq,,  2000  tons  of 
Scotch  pig  iron  at  61  10^,  per  ton,  free  on  board  at  Glai^gow^  net 
cash  without  discount  Deposit  of  it  per  ton  to  be  paid  forth- 
with- Prompt  on  1000  tons,  30th  June;  ditto  on  1000,  31st 
July.    Short  k  Mahony  brokerage  1-2  per  cent* 

(Signed)  "  Short  k  Mahoxt." 

The  contracts  of  the  14th  February  and  11th  March,  1845,  arc 
the  two  contracts  respecting  which  the  questions  in  this 
*cause  have  arisen.  It  will  be  observed  that  in  neither  of  [*371] 
the  bought  notes  is  the  name  of  the  seller  or  alleged  seller 
disclosed.  However,  Bright  paid  to  Short  &  Mahony  500 f,  by  way 
of  deposit  under  the  contract  of  the  14th  February^  1845^  and  2000^, 
under  that  of  the  11th  March,  1845,  and  also  their  brokerage  in 
respect  of  both  contracts.  At  the  time  of  the  plain tiflV  loan  to 
Bright,  Mn  Barrett,  a  witness  ibr  the  plaintiff  in  the  cause,  waj 
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Bright's  solicitor,  atid  he  is  a  witneaa  for  the  plainiiffa  in  the 
cause,  I  may  observe  in  passing,  that  when  the  case  was  opened 
an  objection  was  taken  that  Barrett  ought  to  be  a  party  in  the 
cause.  This  objection  I  had  no  h^itation  in  overruling,  but  I 
reserved  the  question  whether  it  might  not  be  proper  to  ascertain 
by  inquiry  whether  Barrett  had  not  a  direct  interest  iu  the 
plaintiffs'  success  in  the  suitj  for,  although  such  interest  would 
not,  as  the  law  now  i%  disqualify  him  as  a  witness,  it  might 
affect  the  credit  dae  to  his  teatimony.  I  am,  however,  quite 
satisfied  that  tlxe  conclusion  to  which  I  have  come  do^  not  t&^ 
quire  that  I  should  take  any  such  precaution. 

Before  the  pbinttfik  actually  advanced  their  money  to  Bright^ 
they  require'l  Barrett  to  ascertain  by  inquiry  from  Short  &  Ma- 
bony,  whether  they,  the  plaintiffs,  might  safely  rely  upon  the 
due  performance  of  the  contracts.  This  Barrett  did,  and  obtain- 
ed from  Short  &  Mahony  an  account  of  their  brokerage  in  re- 
spect of  both  contracts,  and  a  receipt  for  76 A  ds,^  the  amount  of ' 
auch  brokerage  ;  and  Short  &  Mahony  also  wrote  upon  each  of 
the  bought  notes,  above  their  signatures,  the  following  words  :— 
**  In  consideration  of  our  brokerage  of  1-2  per  cent,  which  we 
have  received,  we  hereby  guarantee  the  due  fulfilment  of  this 
contract  on  '  the  jvart  of  the  sellers.* "  Bright  further  gave  to  the 
plaintiffs  a  letter,  as  follows ;— 

[*5r2]  -         ''*Londm,  18th  MarcJi,  1845. 

"  Mr.  John  Craren,  Mr.  Wilson. 
**Siiis^— I  hereby  beg  to  hand  you  three  contracts  for  the 
purcha^  of  600,  1000,  and  2000  tons  of  Scotch  pig  iron,  at  75*., 
Sos.,  and  110^.  respectively,  net  cash,  free  on  board  at  Ghmgow, 
deliverable  as  fl>llows  :^— the  fir^^t  parcel  of  500  tons  to  be  do* 
livered  as  the  buyer  may  require,  daring  six  months  from  tha 
8th  February  lasfc^  but  not  more  than  250  tons  in  any  one  month. 
The  second  parcel  of  1000  tons  at  six  months  from  the  14th  Fe* 
bruary  last,  adding  legal  interest  at  5 A  percent  per  annum  from 
the  9th  June  next.  The  third  parcel  of  2000  tons  to  be  deliver- 
ed, 1000  tons  on  the  30th  June  next,  and  the  remaining  1000  on 
the  3Ui  July  next.    Upon  these  three  parcels  I  have  paid  de- 
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posits  to  the  amount  of  250t,  500i!.,  and  2000iL  respectively,  the 
receipts  for  which  and  the  receipt  for  the  payment  of  the  broker- 

age  are  herewith  handed  to  you.  The  first  parcel  has  been 
purcha^scd  of  Mcssra,  James  Kobertsoa  kCo. ;  the  last  have  been 
guaranteed  the  due  fulfilment  of  by  Messrs*  Short  &  Mahony, 
which  is  likewise  handed  over  to  you.  Now  in  consideratioa  of 
2000^.  this  day  advanqed  by  you  to  me  on  the  security  of  the 
said  three  contracts  and  the  several  deposits  paid  in  respect  of 
the  same,  I  hereby  hand  over  and  transfer  to  you  all  benefit  and 
advantage  to  be  derived  from  the  said  contracts  and  each  and 
every  of  them,  for  and  as  a  security  for  the  repayment  of  the 
said  sum  of  2000?,^  and  a  bonus  of  2001  thereon.  And  I  here- 
by authorize  and  empower  you,  in  case  I  do  not  pay  the  amount 
of  the  several  prompts  as  they  become  due,  or  otherwise  arrange 
the  said  prompts  to  your  satisfaction  ten  days  previously  to  the 
respective  prompt  day,  then  on  such  tenth  day  previously  to  such 
prompt  day  accruing  as  aforesaid  to  make  sale  and  dispose  of  the 
said  three  parcels  of  iron  at  the  best  price  that  you  can  obtain 
either  by  public  sale  or  by  private  contract  on  or  after 
*that  day,  without  any  further  authority  from  me  in  [*S73] 
respect  thereof,  and  out  of  the  net  proceeds  arising 
therefrom,  first  to  repay  yourself  the  said  sura  of  2000f*  and 
200/.  respectively,  and  all  expenses  attending  such  sale  or  sales, 
and  then  to  hand  over  the  surplus  to  me* 

**  I  am,  &a,  Johi*  Bexght." 

Bright  also  delivered  to  the  plaintiffs  the  following  letter  ad- 
dressed to  Short  k  Mahony : — 

"  London,  ISth  March,  1845. 
"  Gentlemen, — I  beg  to  inform  yon  that  I  have  this  day 
transferred  to  Mr.  John  Craven  and  Mr.  William  Wilson  (the 
bearers  hereof)  my  contracts  for  1000  and  2000  tons  of  Scotch 
pig  iron  purchased  by  me  through  you,  dated  the  14th  February 
and  11th  March  last^  together  with  all  benefit  to  be  derived  there- 
from, and  from  the  deposits  of  500i.  and  2000/.  paid  by  me  in 
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respect  thereof:  and  I  hereby  request  that  you  will  hold  the 
same  and  the  said  deposits  on  their  account. 

"  I  am,  &c.,  John  Bkight." 

^^  Newman! 8  Oourt,  ComkilL 

On  the  same  day  the  plaintifis  delivered  the  last  letter  to  Short 
&  Mahony,  inclosed  in  the  following  letter  from  themselves : — 

"London,  18th  March,  1845. 

"  Gentlemen, — ^We  beg  to  inclose  a  letter  of  this  date  from 

Mr.  John  Bright,  and  shall  feel  obliged  by  your  acknowledging 

the  receipt  thereof,  and  that  you  hold  the  1000  and  2000  tons  of 

iron  and  deposits  of  500t  and  2000/.  respectively  on  our  account 

"  We  are,  &c., 

"  John  Craven,  William  Wilson." 

Short  &  Mahony  thereupon  wrote  to  the  plaintiflfe  as  follows : — 

[♦374]  ♦"  Lcmdon,  18th  March,  1845. 

"Mr.  John  Craven,  Mr.  William  Wilson. 
"  Gentlemen, — ^We  beg  to  acknowledge  the  receipt  of  your 
letter  of  this  date,  inclosing  one  from  Mr.  John  Bright  also  dated 
to-day ;  and  in  reply  thereto  beg  to  say,  that  on  behalf  of  the 
seller  of  1000  and  2000  tons  of  iron,  and  the  deposit  o^  6001  and 
2000i  respectively  therein  referred  to,  we  hold  the  same  to  your 
order  in  compliance  therewith.         "  We  are,  &c., 

"  Short  &  Mahony." 

Immediately  after  the^loan  by  the  plaintiflFs  to  Bright,  a  fiJl 
took  place  in  the  price  of  iron,  and  a  difficulty  arose  in  providing 
money  for  payments  of  prompts  or  balance  of  the  purchase 
money.  In  consequence  of  this,  a  meeting  took  place  on  the 
6th  June,  1845,  at  the  office  of  Short  &  Mahony,  at  which  meet- 
ing were  present  the  plaintiflfe.  Bright,  Short  &  Mahony,  and 
Barrett  It  is  not  in  dispute  that  at  that  meeting  the  plaintifis 
agreed  that  the  letter  of  the  18th  March,  1845,  written  by  them 
to  Short  &  Mahony,  and  the  letter  of  the  same  date  from  Short 
&  Mahony  to  the  plaintiff,  should  be  cancelled,  and  that  this  in 
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substance  and  effect  was  done.  One  of  the  questions  in  dispute 
in  the  suitj  however,  ia  as  to  the  intention  and  effect  of  that 
transaction*  The  plaintiffs  insisted  that  the  intention  and  effect 
of  the  transaction  was  only  to  give  Short  k  Mahony  or  any 
other  person  paying  the  prompts,  priority  over  the  plaintiflfe^  in 
respect  of  the  prompts  to  be  paid,  and  to  leave  the  contracts  as 
between  themselves  and  Bright  untouched.  Short  k  Mahony, 
on  the  other  handj  contend  that  the  intention  and  effect  of  the 
transaction  was  to  put  an  end  to  the  plaintif^^  interest  in  the 
iron  altogether.  Upon  thb  controversy  I  shall  presently  state 
tny  opinion. 

Now  the  truth  is,  that  in  neither  of  the  contracts  in 
^question  wa^  there  any  real  seller ;  and  so  far  as  the  [*375] 
bought  notes,  or  any  other  acts  or  statements  of  Short 
&  Mahony,  may  have  represented  that  there  was  a  real  seller, 
such  representation  was  not  in  accordance  with  the  faeta,  and 
was,  in  the  contemplation  of  this  Court^  and  I  apprehend  of  a 
court  of  law  also,  a  fraud  upon  Bright,  unless  it  could  be  shown 
that  Bright  knew  the  truth  and  was  not  deceived  by  the  repre- 
sentation. In  fact,  in  both  contracts  Short  &  Mahony  intended 
that  Shorty  or  the  firm  of  Short  &  Mahoney*  should  supply  the 
iron  to  be  delivered  to  Bright  under  the  contracts*  This  fact 
was  communicated  to  the  plaintiffs  soon  after  the  meeting  of  the 
6th  of  June,  The  price  of  iron  contioued  to  fall ;  and  the  bill 
was  filed  on  the  21st  of  October  following,  to  recover  the  500^* 
and  2000^  and  interest  from  Short  k  Mahony,  and  the  excess  of 
the  plaintiflfe'  debt  (if  any)  from  Bright. 

The  case  made  by  the  defendants  (generally  stated)  was  this,— 
that  Bright  was  a  speculator  in  iron,  but  not  a  person  in  credit 
in  the  City  of  London  sufficient  to  enable  him  to  carry  on  his 
operations  on  a  scale  large  enough  to  satisfy  him;  and  that  Short, 
being  a  friend  of  Bright  and  desirous  to  assist  him,  did  occasion- 
ally, for  himself  and  his  firm,  consent  to  undertake  the  fulfilment 
of  contracts  for  the  sale  of  iron  to  him,  in  which  transactions  it 
was  well  understood,  between  Bright  and  Short  k  Mahony,  that 
there  were  no  real  sellers,  other  than  Short  &  Mahony ;  bat  in* 
asmuch  as  Short  &  Mahony  were  city  brokers,  it  was  necessary^ 
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in  point  of  form,  to  represent  on  the  face  of  the  bought  notes 
that  there  were  sellers  other  than  themselves.  The  answer  of 
Short  &  Mahony  suggests  that  the  contracts  of  February  and 
March,  1845,  were  of  this  character,  and  that  Bright  and  the 
plaintiff  so  understood  it.  Bright,  however,  by  his 
[*876]  answer,  alleges  that  he  and  the  ^plaintiffs  all  acted  in 
the  belief  that  there  was  a  bona  fide  seller,  and  that 
Short  &  Mahony  had  only  acted  in  their  capacity  of,  and  accord- 
ing to  their  duty  as,  brokers  in  the  transaction. 

K  this  were  a  bill  to  enforce  the  contracts,  and  the  only  ques- 
tion I  had  to  decide  was,  what  are  the  rights  of  the  plaintiffs  as 
against  both  Bright  and  Short  &  Mahony,  so  &r  as.  those  rights 
are  evidenced  by  the  bought  notes  of  the  14th  of  February,  1846, . 
and  the  11th  March,  1845,  the  accounts  of  and  receipts  for  the 
brokerage,  the  guarantee  given  by  Short  &  Mahony,  the  letters 
of  the  18th  of  March,  and  Bright's  security  to  the  plaintiffii, 
coupled  with  the  undisputed  £act  that  there  was  no  real  seller — 
if  this  were  the  only  case  before  me,  no  difficulty  could,  I  think, 
exist  in  making  a  decision  in  the  plaintiff's  favor.  I  shall  as* 
*  sume  this,  and  confine  my  observations  to  the  points  which  were 
made  by  way  of  answer  to  that  prima  facie  case. 

The  first  point  I  shall  consider  is  that  which,  if  established, 
would  displace  the  plaintiff'  claim  altogether ;  namely,  that  the 
plaintiflfe,  before  they  advanced  their  money  to  Bright,  had  dis- 
tinct notice  that  the  only  person  liable  to  Bright  for  the  perfor- 
mance and  fulfilment  of  the  contracts  in  question  was  the  de- 
fendant Short,  or  his  firm  of  Short  &  Mahony, — that  there  was 
no  third  person  who  had  become  responsible  to  him  (Bright)  for 
the  sale  of  the  iron,  and  that  the  sums  paid  in  respect  of  the  de- 
posits for  the  iron,  comprised  in  the  same  two  contracts,  were  in 
the  hands  of  Short  &  Mahony,  which  the  defendants  say  would 
not  have  been  the  case  if  the  sellers  had  been  third  parties.  The 
onus  of  proving  this  is  clearly  on  the  defendants  Short  &  Mahony. 
The  bought  notes,  according  to  their  natural  import,  repre- 
sent that  there  were  sellers  of  the  iron  other  than 
[*877]  *Short  &  Mahony.  The  account  rendered  by  Short  k 
Mahony  of  their  brokerage  charges  on  the  two  contracts 
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in  questioii,  and  their  receipt  for  the  same,  represent  the  same 
diing ;  so  does  the  guarantee ;  so  also  do  the  letters  of  the  18th 
March ;  and  I  can  discover  nothing  in  evidence  in  this  cause 

wuilicifiit  itj  i.iMiut«.'j  Villi  Uu.'  j_ti;iiti  <;Ha;L  ui  tiiijs  aut.-uiiit-mai  y  evi- 
dence, as  between  the  plaintifls  and  Short  &  Mahonj.  Where, 
indeed,  A*  sella  to  B*  property  which  belongs  to  C,  it  may  be 
rights  ^  between  B.  and  C,  to  hold  that  any  general  repreaenta- 
lion  made  to  B.,  which  would  have  put  a  cautious  man  upon  an 
inquiry,  which,  if  duly  prosecuted,  would  have  led  B.  to  a  know- 
ledge of  C/s  rights,  shall  be  treated  as  equivalent  to  actual 
notice  to  B,  of  those  rights.  But  where  A.,  dealing  with  B., 
makes  a  particular  and  distinct  representation,  material  to  the  in- 
terests  of  B*j  I  cannot  admit  that  A,  has  a  right  to  say  to  B., 
that  he^  B.,  should  have  doubted  A,'s  word,  by  reason  of  any 
general  statement  made  by  A.,  in  which  a  cautious  man  might 
possibly  have  detected  an  inconsistency  with  the  particular  and 
distinct  representation.  The  suggestion  in  the  answer  of  Short 
&  Mahony  is,  that  Bright  himself  told  the  pldntiflFs  that  there 
were  no  sellers  of  the  iron,  other  than  Short  or  his  firm.  There 
is  no  evidence  of  this ;  and  Bright  in  his  answer  asserts,  that  he 
himself  believed  there  was  a  bona  fide  seDer  of  iron  other  than 
Short  or  his  firm. 

With  respect  to  the  circumstance  that  the  deposits,  on  the  6th 
June,  remained  with  Short  &  Mahony,  and  the  form  of  the  gua- 
ranteCj  (upon  both  which  reliance  was  placed,  in  argument,  as 
grounds  firom  which  to  infer  an  original  knowledge  in  the  plain- 
tifls  that  there  were  no  sellers,  other  than  Short  k  Mahony,)  I 
have  DO  hesitation  in  considering  them  as  insuificienL  I  can- 
not consider  the  particular  and  distinct  representation, 
*in  the  documents  I  have  referred  to,  as  countervailed  ["^378] 
by  inferences  iram  circumstances  such  as  these.  Indeed, 
the  case  made  by  llie  answer  as  to  what  took  place  respecting 
those  deposits  on  the  dth  of  June,  is  not  intelligible  as  it  is  there 
stated.  If  third  persons  were  sellers,  the  deposits,  bs  they  are 
called,  would  have  been  paid  over  to  them.  If  Short  k  Mahony 
were  sellers  of  the  iron,  the  deposits  would  have  come  to  their 
bands  as  so  much  purchase-money  paid  on  account  of  the  iron 
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as  such,  and  would  necessaiilj  form  items  in  their  account  with 

Bright  But  the  plaiDtiG^  as  tranisferees  of  Bright^s  Intercast  in  the 
iron^  would  have  had  no  interest  in  the  deposits,  except  so  far  as 
the  value  of  their  interest  in  the  iron  would  be  cnhaiioed  bj  rea- 
son of  so  much  of  the  purchase- money  being  paid.  Now  the  ac- 
count which  Short  &  Mahony  give  of  what  took  place  at  the  mee^ 
ing  of  the  6th  June,  1845,  is  this  :  they  say  that  the  plain tiflfe  w^ere 
apprehensivej  that  by  the  efl'ect  of  the  two  letters  of  the  18th 
Marchj  which  passed  between  the  plaintiffs  and  Short  k  Mahony, 
the  plaintiila  had  made  themaelves  liable  to  pay  the  balance  of 
the  purchase-money,  idtra  the  deposits  ;  and  that  at  the  meeting 
of  the  6th  of  June,  Short  &  Mahony,  at  the  request  of  the  plain- 
tiffs and  of  Brightj  ultimately  consented,  that,  in  consideration 
of  the  deposits  of  500t  and  2000i  being  brought  into  the  aocomit 
between  the  defentlants  and  Bright,  the  plaintiffs  shonlri  be  per- 
mitted to  withdraw,  and  be  e^ionerated  from  the  farther  perform- 
ance and  the  completion  of  the  two  contracts  in  question;  and 
that  the  tw^o  last- mentioned  letters  of  the  18th  of  March,  1845, 
should  be  given  up  to  be  cancelled.  How  a  notion  so  prepos- 
terous as  that  which  the  defendants  ascribe  to  the  plaintiffa  could 
have  existed,  I  cannot  understand :  but  I  am  quite  as  much  per- , 
plexed  with  what  the  answer  says  about  the  deposits,  if  it  was 
really  suppcised  that  the  defendants  Short  &  Mahony 
[*379]  had  ^received  them  in  part  payment  of  iron  of  which 
they  were  sellers.  Thatj  however,  is  their  case. 
It  was  then  said,  that  at  all  events  Bright  knew  that  the  case 
was  such  as  the  defendants  Short  k  Mahony  represent  it  to  have 
been,  namely,  that  there  was  no  sellers  of  iron  other  than  Short 
&  Mahony.  Admitting,  for  the  purposes  of  the  argument,  that 
such  was  the  case,  as  between  Short  &  Mahony  and  Bright,  the 
case  of  the  plaintiffs  (that  which  depends  upon  the  documents  I 
have  mentioned)  would  not  be  affected  by  it.  Short  k  Mahony 
must,  accordicg  to  my  view  of  the  evidence,  be  taken  to  have 
represented  to  the  plaintiffs  that  the  interest  of  Bright  in  the  iron 
was  such  as  upon  the  face  of  the  documents  it  appeared  to  be ; 
and  if  that  be  so,  the  case,  as  between  Short  &  Mahony  and  the 
pldntiffi,  would  fall  wdthin  the  principle  laid  down  by  Lord 
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Eldon  in  Evans  y.  Bkkndlyip) — that  if  a  representation  be  made 
to  a  man  going  to  deal  on  the  fiuth  of  it  in  a  matter  of  interest^ 
the  person  makiug  the  representatioi]^  if  untrue,  shall  make  it 
good.  In  noticing  that  case,  I  may  also  mention  an  observation 
of  Lord  Eldon  bearing  upon  another  point  in  this  case,  viz.  that 
the  jurisdiction  assumed  bj  courts  of  law  in  such  ea«e5  will  not 
oust  the  jurisdiction  of  this  Court  But  I  cjinnot,  upon  the 
evidence  in  this  cause^  assume,  in  favor  of  Short  k  Mahony,  that 
Bright  knew  that  which  they  say  he  knew.  Upon  the  evidence 
before  me  I  should  conclude  he  did  not*  It  is  impossible  to  read 
the  answer  on  that  part  of  the  case  without  being  struck  by  its 
want  of  precision.  The  defendants  do  indeed  say,  tbat^  with  re- 
ference to  the  contract  of  14th  of  f'ebruary,  1845^  Bright  consent- 
ed to  that  contract  being  fidJilled  by  Short  or  Short  k 
Mahony,  Whether  the  consent  of  which  *^Lhey  speak  [*380] 
ia  an  inference  they  draw,  or  a  consent  simply  given,  I 
do  not  know^  but  I  conclude  it  to* be  the  former;  for,  indej^n- 
dently  of  the  expresssion  ** consent''  being  ill  adapted  to  a  case  in 
which  the  arrangement  was  a  concession  made  for  B right's  ac- 
commodation, the  expressions  in  the  answer  are  argumentative 
rather  than  positive,  Thus^  in  one  passage^  Short  k  Mahony  say 
that  Bright  ^*must  have  known"  that  Short  was  to  be  the  actual 
principal  in  respect  to  the  lOOQ  tons  in  the  contJ^act  of  the  14th 
of  February,  1845  ;  and,  again,  that  Bright  never  made  any  in- 
quiry as  to  whether  any  other  person  than  Short  was  the  seller, 
or  rcqaested  to  be  furnished  with  the  name  of  the  seller^  or  re- 
quested to  see  the  books  of  the  defendants  relating  to  the  trans- 
action or  containing  the  usual  entry  of  the  sale,  or  made  any 
suggestion  that  there  ought  to  be  a  third  party  as  seller^  or  that 
he  considered  or  believed  that  there  was ;  but,  on  the  contrary, 
that  Bright  always  acted  as  if  he  well  knew  (*^  as  in  fact  he  did") 
that  Short  k  Mahony  had,  on  behalf  of  Short  as  the  principal, 
taken  upon  themselves  the  fulfilment  of  the  contract,  and  was 
willing  to  look  to  Short  in  the  transaction.  This  is  singular  lan- 
guage, if  it  was  matter  of  express  arrangement  that  Shorty  or 

• 
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Short  &  Mahonj,  were  the  sellers.  The  answer  of  the  defendants 
Short  k  Mahony,  with  respect  to  the  contract  of  the  11th  of 
March,  is  less  precise  than  that  respecting  the  contract  of  the  14th 
of  Februarj.  I  doubt  much  whether  it  is  poeaible  to  extract 
from  it  an  averment  that  Brigbt  had  the  knowledge  imputed  to 
him.  Thej  say  they  believe,  ibat  when  the  contract  or  bought 
note  of  the  11th  of  March,  1845,  was  delivered  by  Short  k  Ma- 
hony to  Bright,  Bright  i\illy  considered  and  "  believed "  that 
these  defendants  were,  or  that  the  defendant  Short  was  himself 
the  actua]  seller  of  the  whole  of  the  2000  tons  of  iron ,  and  that  be 
was  content  that  ho  should  be  bo  ;  and  upon  this  fol- 
[*S81]  lows  an  argumentative  ^averment  similar  to  that  re- 
specting the  contract  of  the  14th  of  February,  Yet 
this  is  a  most  important  point  in  the  defendants^  case,  and  is  put 
forward  to  displace  the  plaintifis'  equity  aa  claimants  under 
Bright 

This  cause  must,  therefore,  in  my  opinion  be  disposed  of  upon 
the  hypothesii^  that  the  plaintiifs  advanced  their  money  witbout 
notice  that  the  transaction  was  other  than  on  the  face  of  the 
bought  notes  and  other  documents  it  wa^  represented  to  be ;  and 
also  upon  the  hypothesis  that  Brigbt  was  in  the  same  position. 
This  latter  proposition  is  not  necessary  upon  the  point  under 
consideration ;  but  it  may  perhapSj  be  of  more  importance  upon 
another  point  that  remains, 

A  third  point,  which,  if  made  good  by  the  defendants,  would 
also  displace  the  plaintiilV  claim  under  the  documents  I  have 
above  relied  upon,  was  this  ;  that  the  effect  of  the  transaction  of 
the  sixth  of  June  was,  that  the  plaintiffs  abandoned  all  interest 
whatever  in  the  iron.  If  Mr.  Barrett's  evidence  is  to  be  believed^ 
this  certainly  was  not  the  case ;  and  Mr,  Barrett's  evidence  is 
corroborated  by  the  probabilities  of  the  case.  It  is  to  be  remem- 
bered, that,  on  the  6th  of  June,  the  parties  all  acted  upon  the 
supposition  that  the  contracts  were  to  be  completed.  Omitting, 
therefore,  the  supposed  liability  of  the  defendants,  they  had  a 
r^jy  direct  interest  In  waiving  their  lien  upon  tbe  iron  in  fiivor 
of  any  one  who  would  pay  the  prompts,  but  no  interest  in  giv^iug 
up  their  security  against  Bright;  accordingly,  the  transaction 
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took  that  torn*  The  letters  between  the  plaiDti£&  and  Short  & 
Mahony  were  cancelled ;  but  the  security  given  by  Bright  to  the 
plaiDtiCfe  was  retained.  The  supposed  liability  of  the  plaintififa  must 
hava  been  supposed  to  arise  out  of  the  letters  between 
the  plaintiffs  *and  Short  &  Mahony  only,  or  the  other  [^382] 
documents  would  have  been  cancelled  also.  Mr,  Bar- 
ret's evidence,  which  speaks  of  the  stnuige  impressiou  the  plain- 
ti^  were  under  respecting  their  liability,  and  which  I  should 
have  thought  he  might  have  removed,  is  express  that  their  rights^ 
as  against  Bright,  were  not  abandoned ;  and  I  think  that  is  the 
inference  furnished  by  the  facts  of  the  case  which  are  otherwise 
proved,  and  which  (if  compelled  to  act  upon  such  &cts  only)  I 
should  draw  irom  them.  I  have  no  hesitation  in  receiving  Bar- 
rett's evidence  in  support  of  it.  Bright — if  that  were  material — 
does  not  pretend  that  such  was  not  the  case.  He  admits^  that, 
between  himself  and  the  plaintiffs,  their  security  was  unaffected 
by  the  transaction  of  the  6th  of  June ;  and  if  that  be  so,  tiie 
rights  of  the  plaintiffs,  as  between  themselves  and  Short  &  Ma- 
hony, would  be  unaffected  also,  except  so  far  as  the  plaintii& 
might  have  thereby  given  to  Short  k  Mahony  a  priority  over 
themselves^  in  respect  of  the  deposits  on  the  iron.  But  this  ques- 
tion will  not  arise ;  for,  if  the  plain tiflfe  could  have  sustained 
their  suit,  independently  of  the  cancellation  (on  the  6th  of  June, 
1845)  of  the  two  letters  of  the  18th  of  March  preceding,  I  am 
clear  that  a  transaction  which  took  place  between  them  and  Short 
&  Mahony,  upon  the  hypothesis  that  the  contracts  were  to  be 
completedj  (the  plaintlfl^  being  ignorant  of,  but  Short  k  Mahony 
knowing  the  truth  o^  the  case) — I  say  I  am  clear  that  a  trans- 
action which  took  place  under  such  circumstances  cannot  give 
Short  k  Mahony  any  advantiige  in  this  court. 

The  next  point  I  shall  notice  is  that  in  support  of  which  the 
case  of  Hammfrnd  v,  Messenger(h)  was  cited ;  to  which 
case,  and  the  authorities  cited  therein  may  be  *added    [*383] 
a  reference  to  the  cases  of  Sosc  v.  Chrke^ib)  and  Barker  r. 
Biwk{€)    The  authority  of  Hammond  v.  Messenger^  independently 

(a)  9  Sua.  327,  (t)  1  Y,  A  a  a  a  634.  (c)  1  De  G.  .k  a  HIS. 


SSa  OASES  IN  CHANCERY, 

laiT.— Wilson  V.  Short 

of  the  authority  of  the  judge  who  d^ided  it,  is  euhanced  by  the 
circumstance  that  the  decision  was  not  appealed  from,  when  it  is 
seen  who  the  counsel  were  io  support  of  the  bill  But  Hamirmnd 
T,  Mess€?iger  does  not,  in  mj  opinion,  govern  this  case.  Iii  that 
casei  the  quest iou  bi:tween  the  obligor  in  the  bond  and  the  party 
entitled  to  receive  the  money  due  upon  the  bond  (whether  obU 
gee  or  his  assignee)  was  purely  legal*  In  this  case^  admitting 
'  (against  my  first  impression  during  the  argument)  that  the  ques- 
tion between  the  plaintiflfe  and  defendants  might  be  tried  at  law, 
there  is  an  original  jurisdiction  in  this  Court,  arising  out  of  the 
fact  that  Short  or  Short  &  Mahony^  (as  brokers)  filled  a  fiduciary 
character,  the  duties  of  which  were  not  consistent  with,  but  op» 
posed  to,  tbeir  interests  as  sellers ;  and,  further,  that  the  plaintifi^ 
advanced  their  money  upon  a  representation  which  was  untrue. 
The  original  jurisdiction,  to  try  a  right  depending  upon  such 
considerations,  is  not  ousted,  because  the  right  might  be  tried  at 
law- 

But  it  was  said,  that  although  the  plaintiffs  might  have  filed 
a  bill  to  enforce  the  contract,  they  could  not  file  a  bill  to  rescind 
it;  and  this  objection  divided  itself  into  two  heads:  first,  that 
the  suit  was  open  to  the  objectiou  that  the  relief  sought  savored, 
and  was  within  the  mischiei^  of  the  law  against  champerty,  and 
Prosser  v.  I!dmond${c)  was  cited;  secondly,  that  Bright,  as  be- 
tween  himself  and  Short  &  Mahony,  might  enforce  the  contract; 
and  that,  unless  Bright  were  plaintiff  alone  or  with  the  plaintLfiS^ 

there  was  nothing  to  prevent  his  doing  so, 
[*S84]  *With  respect  to  the  former  of  these  objections,  I  am 
satisfied  it  proceeds  upon  a  fallacy,  If,  as  in  Pjy^saer  v. 
Edmonds^  the  contract  which  the  plaintifis  sought  to  enforce  had 
been,  as  between  themselves  and  Bright,  a  contract  for  the  pur* 
chase  of  a  litigated  right,  the  objection  might  have  prevailed ; 
but  that  was  not  the  case.  The  contract  as  between  the  plain- 
tiffe  and  Bright.,  was  free  fi^om  objection.  A  subsequent  discovery, 
as  I  will  here  assume,  of  a  fraud,  (as  this  Court  considers  it,)  has 
shown  that  both  Bright  and  the  plaintiJBfe  were  deceived  by  the 

(a)l  T.  AG.  481. 
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misrepresentations  of  Short  &  Mahon  j ;  and  the  question  is,  what 
in  that  case  are  the  rights  of  the  plaintiff  as  between  themselves 
on  the  one  side,  and  Short  or  Short  &  Mahon j,  on  the  other? 
Is  Bright  to  receive  the  deposits  ?  That,  as  between  himself  and 
the  plaintiff  cannot  of  course  be  maintained ;  and  if  the  plaintiff 
as  between  themselves  and  Bright,  have  a  right  to  the  deposits, 
notwithstanding  thej  cannot  have  the  benefit  of  the  purchase  of 
the  iron  which  Bright  assigned  to  them,  why  may  they  not  en- 
force that  right  as  against  the  parties  liable  to  Bright?  To  their 
contract  with  Bright,  as  I  have  already  said,  no  objection  can  be 
taken :  the  contrary  of  which  was  the  ground  of  the  decision  in 
Prosaer  v.  Edmbnds.  The  plaintiff  seek  by  this  suit  to  enforce 
a  right  resulting  from  that  lawful  contract,  of  the  benefit  of  which 
a  firaud,  newly  discovered,  has  deprived  them.  The  communi- 
cation between  the  plaintiff  and  Short  &  Mahony,  in  March, 
1846,  is  not  unimportant  on  this  branch  of  the  case ;  and  the  suit, 
as  I  before  observed,  is  sustainable  upon  the  distinct  ground  of 
misrepresentation  which,  whatever  its  moral  character  may  be, 
this  Court  deals  with  as  a  fraud.    * 

With  respect  to  the  latter  objection,  I  will  not  say  whether 
it  might  have  prevailed  if  it  had  been  taken  in 
*an  earlier  stage  of  the  cause.  But  if  at  the  hearing  of  [*385] 
the  cause  I  am  in  a  condition  to  make  a  final  decree, 
which  shall  prevent  the  occurrence  of  that  mischief  against  which 
the  objection  is  directed,  I  have  always  considered  that  the  ob- 
jection comes  too  late.  It  might  be  sufficient  to  refer  to  the 
•  common  rule  of  the  Court,  in  the  case  of  a  multifarious  bill,  as 
an  analogy  for  this  practice.  The  objection,  though  good  in 
limine,  is  in  general  not  available  at  the  hearing.  Upon  this 
principle  I  acted  in  one  of  the  points  that  arose  in  Dyson  v. 
Morri8j{a)  in  Preston  v.  Wilsonj{b)  and  in  Blair  v.  Brorrdey^{c) 
and  I  am  satisfied  the  distinction  is  well  founded. 

Lastly,  the  defendants  Short  k  Mahony  have  contended,  that, 
if  my  opinion  should  be  against  them  upon  the  main  question, 
they  have  a  right  of  set-ofl^  which  they  claim  by  their  answer ; 

(a)  1  Hare,  413.  (6)  6  Hare,  185.  (e)  Id.  643. 
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but  that  13  not  so.  It  is  on  the  groand  of  fraud  that  the  troDa- 
action  is  rescinded ;  and  the  payments  which  were  made  on  the 
fmth  of  the  transjKition,  caouot  form  part  of  any  aecount  of  the 
ordinary  dealings  of  the  partiea 

The^  are  my  condusiona ;  in  coming  to  which  I  have  not 
relied  upon  Barrett's  evidence  npon  any  point  subatantially  in 
dispuLe,  (except  the  point  in  which  it  merely  coiroborateB  an 
inference  I  should  have  drawn  from  undisputed  facta  without  it,) 
and  in  which  I  have  endeavored  to  do  justice  to  all  the  points 
made  at  the  bar. 

Decree  for  payment  of  the  depositSj  with  interest  and  costa 


[*S86]  *SMrrH  v.  Fox. 

1&4S  r  a  Ut  tmd  26tli  Jau.  '^^ 

BemuiTer  to  a  biD  of  discoyorj',  in  aid  of  notion  on  the  case  for  Mg3ig:«vot,  iJlowtdt 

it  oppoadug  by  the  blU  that  the  c&ubo  of  iictioQ  had  uot  luiieu  withio  mx  j^s^M 

before  the  euit 
In  an  action  on  th©  cftBc,  ag&itiflt  an  attorney  for  negHjeuce,  the  Cotut  held  Ut«t 

lb©  coime  of  acUon  arose  at  the  thnD  the  negligence  oociirred^  and  not  ut  the  tUDe 

the  D^ligenoo  wm  diseover^l,  ot  tbe  ocmsoquenthd  (Umagca  enauod. 

The  defendantSj  Fox  &  Southam,  as  the  solicitors  of  the  plain- 
tiff^ took  proceedings  to  get  in  a  sum  of  money,  due  to  the  plain- 
tifl*on  mortgage ;  and  with  this  view,  on  the  29th  of  Jane,  1829, 
they  gave  notice  t4>  the  mortgagor  that  the  power  of  sale  con- 
tained in  the  mortgage  deed  wonld  be  exercised.  In  pursuance 
of  this  notice,  the  mortgaged  property  was  sold.  In  the  year 
1837  the  representatives  of  the  mortgagor  brought  their  bill  for 
redemption,  impeaching  the  sale^  on  the  ground  that  due  notice 
had  not  been  given  according  to  the  terras  of  the  mortgage  deed  ; 
and  a  decree  for  an  acccount  and  redemption  was  made  in  Janu- 
ary, 1841»  The  report  in  the  cause  was  made  in  March,  1844 ; 
and  the  cause  was  shortly  aftexwards  settled  on  the  footing  of 
the  decree  and  the  report    In  November,  1846j  the  p]aintiff 
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brought  an  action  on  thd  case  against  the  defendants,  for  n^li- 
genoe  in  the  conduct  of  the  proceedings  in  1829 ;  and  he  filed 
his  bill  of  discovery  in  aid  of  the  action,  alleging,  that,  by  the 
culpable  neglect  of  the  defendants  in  giving  an  insufficient  notice, 
the  sale  had  been  invalid,  and  he  had  sustained  a  loss  of  200021 
and  upwards.  Southam  died  after  the  bill  was  filed,  and  Fox 
demurred. 

Mr.  BoU  and  Mr.  Archibald  Smithy  in  support  of  the  demurrer, 
contended  that  the  right  of  the  plaintiff  to  recover,  in  respect  of 
the  negligence  complained  of,  was  barred  by  the  Statute  of  Limi- 
tations. The  cause  of  action  accrued  not  in  the  year  1841,  when 
the  decree  in  the  redemption  suit  was  made, — nor  in  1844,  when 
the  suit  was  terminated,  and  the  damage  actually  suffered ; 
but  *in  the  year  1829,  when  the  alleged  breach  took  [*887] 
place,  upon  which  the  action  was  founded.  This  was 
the  case  in  assumpsit.  Short  v.  McCarthy , -{a)  and  also  in  case, 
Howell  V.  Young,(b)  The  Statute  of  Limitations  being  a  defence 
at  law,  was  also  a  defence  to  the  bill  of  discovery :  BaUKe  v. 
S3)baid,{c)  SooU  v.  Broadwood^id)  Gait  v.  Od>aldeston,{e)  Mendtza- 
bd  V.  Afachado.(J)    Hindman  v.   Tayhr{g)  has -not  been  fol- 

(a)  3  B.  &  A.  636.  (6)  6  B.  ib  0.  259.  {c)  16  Vea.  186. 

(<i)  2  CJolL  C.  a  447.  (c)  1  Ruas.  168.  (/)  1  Sim.  68. 

ig)  2  Bro.  C.  0.  *l.  An  attempt  has  been  made  in  another  place  (Tr.  on  Diaoo- 
very  of  Eyidenoe,  48)  to  state  the  reasoning  upon  which  the  case  of  Eindmyan  t. 
Taylor  may  be  reconciled  with  the  other  authorities.  The  proposition  that  a  plea, 
which  is  a  legal  bar  to  an  action  at  law,  is  in  no  case  a  defence  to  a  bill  of  diaoo- 
yeiy  in  aid  of  that  action,  can  scarcely  be  attributed  to  Lord  Thurlow,  before  whom, 
in  other  cases,  the  right  to  sue  at  law  was  discussed  as  the  test  of  the  right  to  dis- 
ooyery  in  equity.  It  is  sufficient  to  mention  Rcmdeau  y.  Wyatt^  3  Bro.  0.  G.  164^ 
where,  upon  the  argument  of  a  plea  to  a  bill  of  discoyery,  Lord  Thurlow  was  re- 
quired to  consider,  and  formed  his  judgment  upon,  the  authorities  at  law  on  tho 
question  whether  a  contract  for  the  purchase  of  flour,  to  be  deliyered  at  a  future 
time,  was  within  the  Statute  of  Frauds.  There  is  no  doubt^  that,  if  it  i^pean  by 
ther  bill,  or  can  be  shown  by  plea^  that  the  pluntiff  has  no  right  or  remedy  at  law, 
(as  in  SmiXh  y.  ibos,  aboye,)  equity  will  not  giye  a  discoyery,  wiiich,  as  Lord  Thur- 
low said,  in  Bxmdean  y.  WyaU,  "  would  be  merely  impertinent"  On  the  other 
hand,  the  plea»  upon  which  the  defence  refits  at  law,  is  not  necessarily  a  good  plea 
to  the  bin  of  discoyery.    Suppose  the  case  of  a  bill  of  disooyeiy  in  aid  of  an  action 

Vol.  VL  48 
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[♦888]    lowed:  Bobertaon  *v.  LtMock,{a)  Wigram'a  Points  on 
the  Law  of  Discovery,  p.  48.  ed.  2.    And  the  defence 

of  troTBT,  to  which  the  defimda&t  has  pleaded  not  goflt^,  {Martm  v.  Bampton, 
Ghojoe  Ca.  in  Cha.  123,)  it  is  obviouB  the  aame  plea  oould  not  be  allowed  in  equity; 
and  perhaps  it  may  be  difficult  to  suggest  a  case  where  the  plea  at  law  is  the  gene- 
nil  issue,  or  where  the  plea  at  law  will  require  to  be  established,  or  may  be  oon- 
tioyerted,  by  evidence,  in  which  the  same  plea  can  be  used  as  a  bar  to  the  disco- 
▼eiy.  It  is  submitted,  that  the  Judgment  of  Lord  Thurlow,  in  Eindman  y.  Taylor, 
must  be  considered  and  explamed  with  reference  to  the  case  before  him.  The  cir- 
cumstances of  that  case  are  not  very  fhlly  reported,  nor  does  it  appear  whether  the 
action  at  lawhad  actually  been  brought  It  would  rather  seem  that  proceedings 
at  law  had  not  been  commenced.  If  the  plaintiif  had  in  that  case  brought  aa* 
sumpsit  on  the  contract,  and  the  defendant  had  pleaded  the  general  issue,  with  the 
intention  of  relying  upon  the  erasure  of  the  ognature  of  the  parties  fix>m  the  origi- 
nal instrument,  as  disabling  the  plaintiff  from  reooyering  upon  the  contract,  which, 
perhaps,  he  might  have  done,  (Pau7eS  ▼.  Dwett^  15  Bast,  29;  MaaUr  y.  MOkr,  4  T. 
R  320,)  the  discovery  virould,  on  the  otdfaiary  rule  of  the  Court,  have  been  given. 
I(  instead  of  pleading  the  general  issue,  the  defendant  had  pleaded  specially  the 
canoeUation  of  the  original  instrument^  {Datoidaon  y.  Cooper^  11  M.  &  W.  778,)  or 
had  pleaded  a  subsequent  contract  in  satisfaction  of  the  former,  the  Court  must 
have  given  the  discovery,  or  tried  the  legal  questicm  on  the  fects  disclosed  upon  the 
bill  and  plea.  The  plaintili;  it  appears,  requhed,  among  other  things,  a  discovery 
from  the  defendant  with  regard  to  the  money  which  had  been  deposited  with  the 
bankers,  in  pursuance  of  the  origioal  agreement  Lord  Thurlow,  in  overruling  the 
plea,  refhsed,  as  preliminaiy  to  a  determination  of  the  question  whether  the  plain- 
tiff was  entitled  to  the  discovery  in  aid  of  his  action,  to  try  what  would  be  the  legal 
effect  of  the  new  circumstances  upon  the  original  contract  Whether  the  degree  of 
difficoHy,  in  a  legal  question,  may  be  so  great  that  the  Court  would  not  try  it  upon 
the  aigvment  of  a  plea  or  demurrer  to  a  bill  of  discovery;  or  whether,  in  refusing 
to  try  the  question,  the  Court  would  give  the  discovery  and  leave  the  party  to  in- 
sist, in  the  action  at  law,  upon  the  matter  which  he  had  sought  to  use  in  equity  to 
protect  himself  from  ffiscovery,  (as  in  Hmdman  v.  Taylor -^  or  whether,  refbsing 
fkself  to  try  the  legal  question,  tiie  Court  of  Equity  would  order  the  plea  or  de- 
murrer to  stand  over,  and  send  a  case  fbr  the  opmion  of  a  Court  of  law,  before  it 
determined  the  question  of  the  right  to  discovery,  haa  not  been  decided.  There  is 
no  instance  of  the  latter  course  having  been  taken  on  the  argument  of  a  plea  or  de- 
murrer to  a  bill  of  discovery ;  and  it  would  be  dilatory  and  circuitous.  The  doubts 
which  have  been  expressed  as  to  the  authority  of  the  case  of  Brndman  v.  Taylm" 
oertainly  arise,  if  the  language  of  Lord  Thuriow,  hi  his  judgment  on  that  case,  be 
taken  abstractedly,  without  reference  to  the  dzcumstances  to  which  he  was  then 
applying  the  rule  of  pleading  there  laid  down ;  but  taking  the  judgment  in  connec- 
tion with  the  subject  with  which  the  Court  was  dealing,  it  may,  perhaps,  be  said, 

(a)  4  Sim.  161. 
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may  be  ^taified  by  demuirer,  as  well  as  bjplea:  Bamp-  [*889] 
ton  V.  BirchaJL{a) 

Mr.  BomiHy  and  Mr.  Shdbeare^  for  the  bill. — The  question  is^ 
whether,  in  the  case  of  an  action  brought  and  a  bill  filed  for  dis- 
coyeiy  pertinent  to  the  action,  thi^  Court  will  try  the  right  of 
action  upon  demurrer  to  the  bill  of  discovery.  The  judgment 
of  Lord  Thurlow,  in  Hindman  v.  Tayhr^  has  not  been  overruledi 
and  is  not  inconsistent  with  principle :  Leigh  y.  LeighSp)  This 
is  the  first  case  in  which  the  Statute  of  Limitations  has  been  set 
up  as  a  defence  by  way  of  demurrer  to  a  bill  of  discovery.  As- 
suming, however,  that  what  would  be  a  bar  at  law  to  the  action, 
is  also  a  bar  in  equity  to  the  discovery,  and  that  the  defence  is 
one  which  may  be  raised  by  demurrer,  the  objection  to  the  suit 
cannot  be  sustained ;  for  the  cause  of  action  did  not  arise  until 
the  damage  accrued,  in  1841,  and  consequently,  the  statute  has 
not  intervened.  An  action  could  not  be  brought  until  the  mis- 
conduct was  known,  and  the  misconduct  could  not  be  known 
imtil  the  Court  had  decided  that  the  proceedings  with  regard  to 
the  sale  were  invalid.  Can  it  be  said  that  the  injured  party  is  to 
be  without  remedy,  because,  from  the  slow  progress  of  a  suit)  or 
fi*om  other  causes,  the  misconduct  of  a  solicitor  is  not  known 
until  more  than  six  years  afi;er  the  negligence  occurred  ?  In 
assumpsit  the  cause  of  action  arises  on  the  breach  of 
promise :  Batihf  v.  Fautlcner,{c)  Short  *v.  M^Oarihy{d)  [*890] 
Tanner  v.  SmarL{t)  In  trespass  also,  the  cause  of  action 
arises  at  the  time  when  the  wrongfiil  act  is  done,  and  does  not 
wait  until  a  special  damage  accrues,  although  such  spedal  damage 
may  afford  the  measure  of  the  damages  to  be  given :  FiOer  y. 
BealSJ)  The  distinction  between  such  a  case  and  an  action  on 
the  case,  founded  on  a  consequential  damage,  is  expressed  by 

in  the  worda  of  Sir  J.  Leach,  (1  Sim.  t8,)  that  that  caae^  when  it  is  oareftiUj  Mih 
flidered,  will  be  found  oonmstent  with  the  doctrine,  that  a  plea^  that  the  plaintiff  hai 
no  iaterest  in  the  aabject  of  the  aoit,  is  a  good  plea  to  a  bill  of  diaooreiy. 

(a)  6  Beay.  tt.  (&)  1  Sim.  349.  (c)  8  B.  4b  A.  288. 

WUbiiQpnL  (e}6B.4a608.  (^Salk.11. 
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Sir  William  Blackstone  in  SooU  v.  Shepherd  :(a)— "  If  I  throw  a 
log  of  timber  into  the  highway  (which  is  an  unlawful  act)  and 
another  man  tumbles  over  it  and  is  hurt,  an  action  on  the  case 
only  lies,  it  being  a  consequential  damage ;  but  if,  in  throwing 
it,  I  hit  another  man,  he  may  bring  trespass,  because  it  is  an 
immediate  wrong."  This  is  plainly  a  case  of  consequential  dam- 
age, which  did  not  arise  until  the  decree  of  1841  was  pronounced, 
and  the  cause  of  action  was  thereby  made  complete.  The  eflTect 
of  the  statute  in  many  cases  depends  on  the  form  of  the  action : 
Inglis  V.  Batgh,{b)  The  case  of  HoweU  v.  Toung  was  not  in  con- 
formity with  earlier  authorities :  Saunders'  Reports,  by  Williams, 
p.  68  e,  n.  (m.)  But  the  plaintiff  in  a  biU  of  discovery  is  not 
required  to  show  that  the  action  at  law,  which  he  proposes  to 
bring,  must  be  sustainable  upon  authorities  which  cannot  be 
controverted.  If  the  cases  at  law  be  merely  doubtful,  or  if  it  be, 
as  Lord  Thurlow  has  said,  "  a  measuring  cast,"(c)  this  Court  will 
not  refuse  to  give  the  discovery.  The  effect  of  allowing  the  de- 
murrer will  be,  to  preclude  the  plaintiff  firom  obtaining  the  de- 
cision of  the  Court  of  Law  upon  the  legal  question ;  and  rather 
than  such  a  consequence  should  follow  firom  withholding  its  as- 
sistance, the  Court  would  order  the  demurrer  to  stand 
[*891]  over,  and  direct  a  *case  for  the  opinion  of  a  Court  of 
law,  as  in  ^pry  v.  BromfM.{d) 


Jan.  26, — ^Vice-Chancellob: — ^Two  questions  were  argued 
upon  the  hearing  of  the  demurrer  in  this  case, — one,  whether,  ac- 
cording to  the  dates  of  the  transactions  alleged  to  have  taken  place 
by  the  bill,  the  Statute  of  Limitations  is  a  bar  to  the  action ;  and 
the  other,  whether,  if  the  first  question  be  answered  in  the  afiSrma- 
tive,  there  is  still  a  case  upon  which  the  plaintiff  is  entitled  to 
discovery. 

Whatever  question  might,  at  one  time,  have  existed  upon  the 
point,  it  is  now  clear,  that  the  defence  that  the  Statute  of  Limita- 

(a)  2  W.  Black.  892.  Q>)  8  M.  ft  W.  769. 

(e)BondM»Y.  Wyatt,  3  B.  0.  0.  I5A.  .  See alao  TAomof  ▼.  T^kr,  8  T.  k,  a  265. 

(<Q  12  Siau  76. 
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tions  is  a  bar  to  the  suit,  may  be  raised  by  demurrer.  There  is 
no  doubt  but  that  is  so,  where  relief  is  sought  in  equity ;  and  I 
apprehend  that  it  is  the  same  where  discovery  only  is  sought  in 
aid  of  relief  at  law.  It  is  immaterial,  with  a  view  to  this  ques- 
tion, whether  the  relief  be  in  equity  or  at  law ;  the  point  to  be  ^ 
determined  upon  the  demurrer,  in  both  oases,  is  simply,  whether 
the  plaintiff  is  entitled  to  an  answer  or  not  So,  also,  whatever 
question  there  might  at  one  time  have  been,  upon  the  reasoning 
of  Lord  Thurlow  in  Hindman  v.  Taylor,  as  to  the  point  raised 
to  the  defence  in  eqxiity  being  the  very  point  to  be  tried  by  the 
action,  it  is  now  settled,  that  a  party,  applying  to  this  Court  for 
discovery  in  aid  of  an  action,  in  which  the  defendant  may,  by 
plea  or  demurrer,  show  that  the  plaintiff  is  not  entitled  to  re- 
cover, may  raise  the  defence  by  plea  or  demurrer  in  equity.  The 
justice  of  the  case^requires  that  the  defence  to  the  dis- 
covery should  be  *open  to  the  defendant  in  equity ;  and  [*892] 
my  recollection  of  the  unreported  observations  of  the 
present  Lord  Chancellor  in  Hardman  v.  ^Barnes  upon  the, case 
of  Hindman  v.  Tayhr^  satisfies  me  that  such  is  the  rule,  in  his 
opinion,  as  well  as  in  that  of  other  Judges ;  though  they  have 
not  expressly  overruled  the  case  of  Hindman  v.  Taylor. 

The  question,  then,  is,  whether  the  defendant  is  barred  by  the 
Statute  of  Limitations,  or  when,  in  &ct,  the  cause  of  action  arose 
as  alleged  by  tiie  bill.  If  it  arose  when  the  act  of  negligence 
occurred,  the  statute  is  a  bar ;  but  if  it  did  not  arise  until  the 
plaintiff  sustained  the  injury,  the  case  is  not  within  the  statute: 
According  to  the  case  of  Howdl  v.  Toung^ifl)  the  cause  of  action 
arose  not  later  than  June,  1829,  when  the  insujBSicient  notice  was 
given.  Since  the  argument  of  the  demurrer,  I  have  endeavored 
.  to  ascertain  whether  that  ease  is  considered  to  be  law  in  West* 
minster  Hall.  I  find  it  is  so  considered ;  and  the  demurrer  must 
therefore  be  allowed. 

(a)  6  B.  &  G.  269. 
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[*898]  *Alkxandbb  v.  YoUNa. 

1848:  Januaiy  26  Bad  31. 

Although  a  bequest  of  stock  for  a  married  woman,  for  her  sepamte  uae  for  her  li^ 
and,  after  her  decease,  for  her  appointees  by  deed  or  will,  directs  that  any  ap- 
pointment by  deed  shall  not  oome  into  operation  until  after  her  death,  the  mar- 
ried woman  is  not  thereby  restrained  from  anticipation,  or  prevented  from 
appointing  the  ftind  by  an  irrevocable  deed. 

The  bill  was  brought  by  the  mortgagee  of  a  sum  of  lOOOZ. 
stock,  and  by  the  tenant  for  life,  a  married  woman,  who  had  also 
a  power  of  appointment  of  the  fund, — spraying  a  transfer  of  the 
stock  to  the  mortgagee.  The  fund  was  bequeathed  to  the  plain- 
ti£F,  the  tenant  for  life,  for  her  life,  for  her  separate  use,  and,  from 
and  after  her  decease,  upon  trust  for  such  person  or  persons,  for 
Sttdi  intents  and  purposes,  as  she  should  by  deed  or  will  appoint ; 
but  in  case  any  appointment  should  be  made  by  deed,  the  same 
not  to  come  into  operation  until  after  her  death.  The  plaintiff, 
the  tenant  for  life,  had  assigned  and  appointed  the  fund,  by  deed, 
to  the  other  plaintiff  the  mortgagee. 


Mr.  BomiUy  and  Mr.  Weffierell^  for  the  plaintiff,  said,  the  only 
difference  between  this  case  and  L^n  y.  As?U(m{a)  was,  that,  in 
the  present  case,  the  testator  had  directed  that  an  appointment 
by  deed  should  not  come  into  operation  until  after  the  death  of 
the  lady.  Those  words  could  not  prevent  the  union  of  the  life 
interest  and  the  interest  in  remainder,  so  as  to  give  her  an  abso- 
lute interest  The  gift  in  remainder  to  the  appointees  of  the 
plaintiB^  the  tenant  for  life,  could  not,  in  any  event,  take  effect 
until  her  death,  as  there  was  a  previous  gift  to  her  for  life ;  the 
.words  of  the  will,  to  that  effect,  were  therefore  superfluous.  The 
plaintiff  had  by  the  appointment  denote  the,  persons  who  were 
to  take  the  fund,  and  the  Court  would  give  effect  to  that  ap- 
pointmenty  disr^arding  the  time  or  manner  of  its  operation. 

(a)  X  B.  4 IC  188. 
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*Mr.  ffardy,  for  the  husband  of  the  female  plaintifEl    [*894] 

Mr.  Piggott^  for  the  personal  repreeentative  of  the  last  sarvi- 
Tor  of  the  trustees  of  the  fund,  suggested  that  the  words, 
qualifying  the  power  of  appointment  by  deed,  might  be  consi' 
dered  as  equivalent  to  a  clause  against  anticipation,  »  , 


Jan.  31. — ^Vice-Chancellor  : — The  only  question  is,  what 
effect  is  to  be  given*to  the  clause  of  the  will,  which  directs,  that  any 
appointment  the  doBee  may  make  by  deed,  shall  not,  *^  come  into 
operation  until  after  her  death.'*  Is  it  possible  to  construe  those 
words  as  giving  her  power  to  appoint  the  fund  only  by  a  revo- 
cable deed  ?  I  think  the  power  ia  not  so  restricted,  and  that  the 
appointment  may  be  irrevocable.  It  is  equally  impossible  to 
read  the  clause  as  amounting  to  a  restraint  against  anticipation. 
The  plaintiffs  are  entitled  to  a  transfer  of  the  fund,  acsccording  to 
the  prayer. 


^«»^  V,  Briggs.  [*395] 

1841 :  6th,  8th,  9th,  I3th  November.     1848-  April  12, 

Part  owtiera  are  tenanta  in  commoQ  of  a  ship,  but  jointlj"  intfireated  in  tier  ude  and 
employment ;  and  th«  law  aa  to  the  eamiogs  of  A  ship,  whether  as  £reight|  car^ 
or  othorwiae,  follows  the  general  hiw  of  partnerahip. 

A  pAit  owner  of  a  ship  has  a  right  to  require  tlie  gro^  freight  to  be  applied,  in  tho 
first  placoi  iti  payment  of  the  eipenee  of  the  outfit  of  the  ship  for  tbe  Toyage  in 
which  the  freight  was  earned,  Dotwithatanding  he  might  suo  his  eo-owneim  for 
their  proportion  of  the  expenses  before  the  ad¥enture  endA 

Tha  same  role  applies  to  the  expenses  of  repairs  to  the  hull  of  tbe  shtpt  where  tucb 
repaim  wore  done  with  a  view  to  the  particular  adventure  in  which  the  earnings 
were  made,  and  without  which  that  adventnre  could  not  have  been  undertaken  j 
And  it  would  seem  that  the  circumstance  that  iuch  repairs  are  not  exhausted  in 
the  adventure,  does  not  create  anj  ejcception  to  the  rule. 

Tbe  term  "  Uen'^  does  not  properly  describe  the  right  of  a  part  owner  to  be  i^im- 
btmH?d,  out  of  the  gre«s  freight^  the  am  onnt  of  expeQsea  inctured  in  the  prior  re- 
pair and  outfit  of  the  ohip. 
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The  object  of  this  suit  was  to  deterxnine  which  of  the  parties 
was  entitled  to  a  sum  of  69892.  12«.  8d.,  the  earnings  of  the  ship 
<'  Thames,"  made  during  the  years  1841,  1842,  and  184S,  in  a 
voyage  from  England  to  Calcutta  and  the  China  seas.  The 
daimants  were,  1, — ^the  plaintiff,  who  was  the  registered  owner 
of  8-64ths  of  the  ship,  and  was  also  the  managing  owner  or 
ship's  husband,  in  which  capacity  he  had  expended  and  become 
liable  to  pay  a  sum  of  money,. exceeding  the  69892.  lis.  8c?.,  for 
the  repair  and  outfit  of  the  ship,  preparatory  tjp  the  voyage ;  and 
2, — Briggs,  Thorburn,  &  Co.,  who  were  mortgagees  of  66-64th8 
of  the  ship  and  freight,  to  secure  a  sum  of  money  (exceeding  the 
amount  in  question)  owing  to  them  firom  the  mortgagors,  Acrar 
man  &  Co.,  the  registered  owners  of  such  66-64ths.  The  mort- 
gage was  made  during  the  voyage,  and,  therefore,  after  the  ex- 
penditure in  the  outfit  and  repairs  had  been  incurred.  Acraman 
&  Co.  had  become  bankrupts,  and  their  assignees  were  parties  to 
the  suit  The  plaintiff's  proportion  of  the  ship's  earnings,  in 
respect  of  his  8-64ths  share,  had  been  paid  to  him,  and  the  rest 
due,  representing  the  proportion  attributable  to  the  other  56-64ths, 
(amounting  to  the  said  sum  of  6989Z.  128.  8d.)  awaited  the  re- 
sult of  the  suit.  The  bill  prayed  that  this  sum  might  be  ap- 
plied towards  the  payment  of  the  expenses  to  which  the  plaintiff 
had  made  himself  liable  for  the  outfit  and  repairs  of  the  ship 
before  she  sailed,  in  July,  1841. 

[♦396]        *Mr.   HomiUy  and   Mr.    Rmnddl  Palmer,  for  the 
plaintiff' 

Mr.  Wood,  and  Mr.  Cairm,  for  the  defendants  Briggs,  Thor- 
bum,  &  Co. 

Mr.  WdOcer  and  Mr.  Odxjme,  for  the  assignees  of  Acraman 
&Co. 

The  cases  reierred  to  in  the  judgment,  and  the  following  cases, 
were  cited.  On  the  argument  whether  freight  was  necessarily 
incident  to,  and  would  pass  with,  the  transfer  of  the  ship,  or 
whether  the  right  to  freight  remained  in  the  owner,  by  whom 
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the  transfer  was  made — Morrison  v.  ParsonSj{a)  Bean  v.  Mc 
Ohiefii)  Case  v.  Davidsor^{c)  Langton  v.  Horkm^{d)  Stephenson  v. 
Dawson,(e)  Splidty.  BoioJes,{f)  Davenport  y.  Whitmjorejig)  Doughs 
r.  HusseU^Qi)  Kersunll  v.  Bi8hop^(i)  On  the  question  how  fiir 
owners  of  ships,  were,  in  that  character,  subject  to  the  general 
law  of  partnership,  and  to  the  consequent  liabilities — Wilson  v. 
Dtckson^{k)  JEx  parte  Borvesjil)  Dale  v.  HdmiU(m^{m)  EJUot  v. 
BnnQnej(n)  and  Ex  parte  Bland,{o) 


1848 :  April  12.— Vicb-Chanoellor  :— TOie  plaintiff  was  the 
registered  owner  of  8-64th8  or  l-8th,  and  Messrs.  Acraman 
of  4  Co.,  Bristol,  of  the  ♦other  56-64:ths,  or  7-8ths  of  the  [♦897] 
ship  "  Thames ;"  and  the  plaintiff  was  also  the  managing 
owner,  or  ship's  husband.  In  1840,  preparatory  to  a  voyage 
then  contemplated,  the  plaintiff  as  managing  owner,  caused  the 
ship  to  be  extensively  repaired,  refitted,  and  fitted  out  for  her 
voyage.  In  July,  1841,  the  ship  sailed  from  the  port  of  London 
for  Calcutta,  with  instructions  to  the  master,  after  discharging  his 
cargo  at  Calcutta,  to  accept  such  employment  of  the  ship  in  the 
China  seas,  as,  upon  communication  .With  the  agents  of  the 
owners  at  Calcutta,  he  should  deem  advisable.  The  repairs,  re- 
fitting, and  outfit  of  the  ship  appeared  to  have  been  made,  in  the 
first  instance,  in  the  hope  or  expectation  that  the  ship  would 
have  been  taken  up  and  employed  by  the  East  India  Company 
for  the  transport  of  troops  firom  this  country.  That,  however, 
was  not  done ;  but,  after  her  arrival  at  Calcutta,  she  was  em- 
ployed in  the  China  seas,  and  continued  to  be  so  employed,  down 
to  March,  1843,  and  earned  freight  to  a  large  amount  In  the. 
spring  of  1843  the  *'  Thames"  sailed  from  Calcutta  for  England, 
and  arrived  in  the  port  of  London  in  September,  1843.  On  this 
homeward  voyage  she  earned  some  further  freight,  but  which 
did  not  exceed  her  expenses ;  and,  shortly  after  her  arrival  at 


(a)  2  Taont  407. 

(fr)4Bizig.46. 

(c)  6  AC  &  Sel  79. 

(d)  6  Bear.  9;  S.  Q,  1  HMe,^i9. 

(e)  3  BoaT.  342. 

(/)  10  East,  279. 

(^)  2  M.  A  C.  111. 

Qi)  4  Sim.  624. 

(«)  2  0.  4  J.  62gf. 

Ok)  2  B.  ft  A.  2. 

(0  4  Ves.  168. 

(m)  6  Hare,  369. 

(a)  3  Swuut  489,  n. 

(0)  2  Bofle,  91. 
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home,  she  was  sold  and  broken  up.  By  a  bill  of  sale,  dated  the 
80th  of  November,  1841,  after  the  departure  of  the  ship  on  her 
voyage,  the  Acramans  transferred  to  the  first-named  defendants 
in  the  cause,  who  were  trading  under  the  firm  of  Briggs,  Thor- 
bum,  &  Co.,  of  London,  their  56-64ths  of  the  ship,  by  way  of 
mortgage  for  securing  to  them  16,000Z*  and  interest,  and,  ok  the 
2nd  of  December,  1841,  the  mortgage  was  registered.  By  an 
indenture  of  assignment  of  the  80th  of  November,  1841,  (the 
same  date  as  the  bill  of  sale,)  and  made  between  the  Messrs, 
Acraman,  of  the  one  part,  and  the  defendants  Briggs,  ThorbuiBi 

&  Co.,  of  the  other  part,  the  Acramans  assigned  to 
[*898]    Briggs,  ^horbum,  &  Co.  all  their  shares  in  the  ship, 

and  all  sums  and  sum  of  money  then  due,  owing,  or 
payable,  or  to  become  due,  owing,  and  payable,  for  freight  and 
earnings,  for  any  voyage  of  the  ship  fi'om  Calcutta  to  any  place 
abroad,  or  for  her  voyage  fix)m  Calcutta  or  any  place  abroad  to 
this  country,  and  in  all  charter-parties  and  contracts  for  fireight, 
to  secure  the  16,0002.  and  interest  mentioned  in  the  said  bill  of 
sale.  On  the  18th  of  December,  1841,  Briggs,  Thorbum,  &  Co. 
gave  the  plaintiff  notice  of  these  assignments.  On  the  80th  of 
March,  1842,  the  plaintiff  received  a  further  notice  fix)m  the  same 
parties  of  another  indenture,  dated  the  28rd  of  March,  1842,  and 
expressed  to  be  made  in  pursuance  of  the  covenant  for  further 
assurance  in  the  assignment  of  the  80th  of  November,  1841. 
The  effect  of  the  indenture  of  the  80th  of  March,  1842,  was  (so 
fiu*  as  the  objeet  of  this  suit  is  concerned)  merely  to  adapt  the 
language  of  the  security  to  the  state  in  which  the  earnings  of 
the  ship  might)  at  the  time  of  the  new  security,  be  supposed  to 
be. 

On  the  80th  of  November,  1842,  the  Acramans  stopped  pay- 
ment, and,  on  the  11th  of  June,  1842,  a  fiat  in  bankruptcy  was 
issued  against  them,  and  the  three  last  defendants  on  the  record 
were  appointed  their  assignees.  Fergusson,  Brothers,  &  Co.,  of 
Calcutta,  were  the  agents  there  of  the  Acramans,  down  to  the 
time  of  their  stoppage,  of  Briggs  &  Co.,  and  also  of  the  ship 
"  Thames."  The  firm  of  Fergusson,  Brothers  &  Co.  received  the 
ship's  earnings ;  first,  on  the  voyage  to  Calcutta;  and,  secondly, 
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in  respect  of  her  employment  there^  down  to  April,  1842,  and 
made  dkbursementSj  on  accouQt  of  the  ahip,  down  to  the  24th 
of  Jane,  1842. 

Upon  the  stoppage  of  the  AcmmanB,  the  plamtiff,  and  BriggSj 
ThorburOi  &  Co.,  appointed  Mackillop,  Stuart,  &  Co. 
*their  agents  in  Calcutta,  in  respect  of  the  ship,  without  [*399] 
prejudice  to  any  question  as  to  the  application  of  her 
earnings.  This  was  done  under  a  power  of  attorney,  dated  the 
29th  of  April,  1842,  directing  Mackillop  to  receive  the  ship^a 
earninga,  and  remit  them  to  Palmer,  Mackillop,  k  Co,  of  London^ 
to  the  joint  acconnt  of  the  plaintiff,  and  Briggs,  Thorbarn,  k  Co., 
of  London.  Ifc  appeared,  that  an  agreement  of  the  same  date 
was  made  between  the  same  parties,  by  which  it  was  agreed,  that 
what  was  then  done  with  the  freight  should  be  without  prejudice 
to  its  appUeation  afterwards.  After  this,  Fergusson  &  Co*  closed 
their  aocount,  in  respect  of  the  ship,  and  remitted  to  Briggs, 
Thorbum,  k  Co.  6931  Ss,  4(f.,  the  balance  of  the  ship*s  earnings 
in  their  handa  Mackillop  &  Co.,  of  Calcutta,  received  the 
further  earnings,  and  remitted  the  same  to  Palmer  k  Co.,  of 
London,  who  deducted  expenses  and  payments  made  to  the 
plaintiff;  after  which  there  remained  in  their  hands  6245^  9s. 
4d.,  representing  the  net  earnings^  received  after  the  30th  of 
April,  1842,  down  to  the  commencement  of  the  ship's  home- 
ward voyage.  By  the  consent  of  the  plaiotifl*  and  Briggs,  Thor- 
burn,  &  Co,,  this  sum  was  paid  into,  and  baa  since  remained  in 
the  Bank  of  England,  in  the  joint  names  of  the  plaintiff  and  the 
defendant  Eobert  Thorbum,  to  abide  the  result  of  the  suit. 
The  plaintiff  has  received  out  of  the  ship^s  earnings  money  equal 
in  amount  to  his  8-64th8  or  l-8th  share.  The  693/.  35.  4cf.,  in  the 
hands  of  Briggs,  Thorbum,  k  Co.,  and  6246/.  9s,  M,  in  the 
Bank  of  England,  making  together  6939/.  12*.  8d,  represent 
the  56-64tbs  or  7-8th3  of  the  ship's  earnings  during  the  whole 
period,  from  the  time  she  left  England,  in  July,  1841,  until  her 
return,  in  March,  1843 :  that  is,  treating  the  expense  of  the 
homeward  voyage  bb  precisely  a  set-off  against  the  expenses.  If 
all  the  expenses  of  repairs^  refitting,  and  fitting  out  before  she 
sailed,    in   July,    1841,    had   been    paid   by  the   owners  in 
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[*400]  proportion  *to  their  respective  shares,  it  is  admitted  that 
Briggs,  Thorbum,  &  Co.  would  be  entitled  to  those 
stuns ;  but  this  is  not  the  state  of  the  case.  At  the  time  of  the 
bankruptcy  of  Messrs,  Acraman,  thej  had  not  paid  any  part  of 
their  proportion  of  the  expenses  of  the  repairs,  refitting,  and 
outfit  of  the  ship,  and  the  plaintiff,  as  the  only  solvent  owner, 
became  liable  to  the  whole  demands  of  the  creditors.  These  de« 
mands  exceeded  16,0002L  The  plaintiff  has  paid  more  than  his 
l-8th  part  of  these  debts,  and  is  liable  to  pay  the  balance,  which 
bfdance  exceeds  the  69S9L  128.  8cL  with  Briggs,  Thorbum,  &  Co., 
and  in  the  Bank  of  England.  The  plaintiff  also  claims  other 
sums  for  his  disbursements,  as  ^p's  husband,  on  account  of 
himself  and  his  co-owners  since  the  ship  sailed.  Briggs,  Thor- 
bum, &  Co.  demanded  the  freight  before  the  ship  returned,  but 
did  not  take  possession  of  the  ship  as  mortgagees,  and  always 
denied  their  liability  to  any  part  of  the  expenses. 

The  question  in  the  cause  which  I  have  to  decide  is,  whether 
the  money  in  the  Bank  is  liable  to  defiray  what  I  will  call  the 
ship's  debts,  contracted  before  she  sailed,  in  July,  1841;  or 
whether  Briggs,  Thorbum,  &:  Co.  are  entitied  to  receive  thatmoney, 
leaving  the  plaintiff  personally  liable  for  such  debts.  The 
plaintiff  claims  to  be  entitied  to  what  he  asks,  first,  by  the 
general  law  of  partnership ;  and^  secondly,  by  the  custom  of 
trade  in  like  cases. 

Before  I  enter  upon  this  question,  I  shall  advert  to  an  expres- 
sion, which  I  find  in  the  pleadings  and  in  the  evidence,  (especi- 
ally in  that  of  the  defendants'  three  witnesses,)  and  which  was 
much  used  in  argument^  by  which,  I  think,  the  just  oon- 
[*401]  sideration  of  the  case  is  by  *no  means  assisted.  I  mean 
the  word  "  lien."  It  is  of  course  im&aterial  by  what 
form  of  expressioii  the  plaintiff's  claim  is  described,  provided 
the  sense  of  that  expression  is  clearly  defined  or  understood. 
But  when  a  word,  such  as  "  lien,"  (having  a  technical  meaning,) 
is  used  in  a  case  like  the  present,  there  is  danger  of  importing 
into  the  consideration  of  the  case,  arguments  which,  though 
strictly  applicable  to  the  law  of  "  lien,"  in  its  proper  sense,  may 
not  properly  belong  to  the  subject  in  hand.    I  cannot  but  think 
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that,  upon  cross-examination  of  the  defendants'  witnesses,  mncli 
of  the  apparent  force  of  their  evidence  might  have  been  found 
to  depend  upon  the  meaning  they  have  attached  to  the  word 
**lien,"  However,  that  the  precise  gronnds  of  my  jndgment 
may  appear,  I  shall  drop  the  word  "  lien,"  and  consider  the 
question  to  be,  what  in  principle  it  is,  and  what  the  prayer  of 
the  bill  makes  it,  a  question  whether  the  owners  of  7-8ths  are 
entitled  to  the  gross  freight  now  in  band,  or  only  to  the  net 
freight,  after  defraying  the  expenses  of  earning  it.  To  try  thia^ 
I  shall  begin  by  excluding  from  the  case  Briggs'  mortgage^  and 
consider  it  as  if  Acraman  or  his  assignees  (for  they  clearly 
stand  in  his  place)  were  the  parties  contesting  with  the  plaintift 

The  case  of  Doddingtan  v.  HaUety{p)  was  referred  to  in  argu* 
ment  by  the  plaintLff 'a  counsel,  but  only  (as  I  understand)  for 
the  purpose  of  excluding  the  suggestion  that  the  plaintiff  relied 
upon  it,  or  upon  the  doctrine  it  contains,  for  supporting  his  claim 
in  this  suit.  I  collect  from  Story  on  Partncrship,(6)  that  upon 
principles  of  public  pohcy  and  convenience,  America  has  adopted 
Doddingtan  v.  HalUtt,  But,  however  that  may  be,  it  is  certain 
that  Lord  Eld  on,  in  £jc  parte  JIarrisQu^{c)  and  in  JEo; 
^ parte  Young J^d)  deliberately  overruled  it  And  the  [*402] 
plaintiff  was  not  wrong  in  reminding  me  at  the  outset, 
that  what  he  seeks  by  this  suit  is,  not  to  affect  the  ship  or  the 
proceeds  of  the  sale  of  the  ship,  but  only  to  have  her  gross 
earnings,  or  a  sufficient  part^  applied  in  paying  the  expenses  in- 
curred in  making  them,  before  profits  are  divided  amongst  the 
part  owners. 

From  this  point  I  shall  start  by  making  three  assumptions ; 
first,  by  excluding  the  repairs  of  the  hull  of  the  ship ;  aecoudly^ 
by  supposing  the  ship's  earnings  to  have  consisted  of  a  cargo  of 
whale  oil  made  upon  a  whaling  voyage,  and  not  to  have  arisen 
in  the  shape  of  freight ;  and,  thirdly,  by  assuming  that  the 
voyage  was  simple  and  entire,  and  not  affected  by  considerations 

^     (a)  1  Tea  4&1  (ft)  Sect  444.  (t)  2  Rose,  76. 

(d)  2  Rose,  73/ n. ;  2  Voa.  t  B,  342 ;  otid  see  also  Buxttm^.  Brm^  I  Vea.  154,  md 
Brtrti  r.  Maif,  BeH'a  ^p.  to  Vee.  sen.  BG. 
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which  sometimes  apply  where  an  entire  voyage  out  and  home 
has,  for  some  purposes,  been  considered  as  consisting  of  several 
voyages.  After  these  assumptions  I  need  not  dwell  loog  upon 
the  point  first  contended  for  by  the  plaintiff  Holdernesa  v. 
Shachels^{a)  ia  a  case  in  point  The  Court  distioguished  between 
the  ship  itself  and  her  earnings ;  and  held  in  that  case,  that  al- 
though  partowneis  were  tenants  in  common  of  the  ship,  they 
were  jointly  interested  in  the  use  and  employment  of  the  ship, 
and  that  the  law  a^  to  earnings  must  follow  tiie  law  in  partner- 
ship case&  And  in  Ex  parte  HiU  the  Yice-Ghancellor  said,  "  If 
there  had  been  no  sale  the  creditors  would  have  had  no  lien  on 
the  ship,  because  that  was  not  joint  property ;  but  the  earnings 
of  the  ship  would  have  been  joint  property,  and  liable  to  the 
joint  creditors,  not  fix)m  any  doctrine  peculiar  to  the  earnings  of 

a  ship,  but  on  the  general  principle  applicable  to  the 
[*408]     *joint  property  of  every  partnership(i)."    If  in  this  case 

the  "  Thames"  had  been  employed  on  a  whaling  voy- 
age, and  the  money  now  at  the  Bank  represented  the  cargo,  no 
dispute  could  have  arisen. 

Then  is  freight,  qua  earnings  distinguishable  from  other  earn- 
ings  of  a  ship  for  the  purpose  under  consideration  ?  In  the  ab- 
sence of  authority  establishing  such  a  distinction,  or  a  clear 
principle  requiring  me  to  adopt  it,  I  will  not  admit  it  The  au- 
thorities in  fact,  as  far  as  they  go,  negative  the  distinction  instead 
of  supporting  it  In  Ex  parte  ToungXc)  in  which  Lord  Eldon's 
mind  was  distinctly  called  to  the  difference  between  the  ship  and 
her  earnings,  he  said,  "  I  have  no  doubt  that  freight  is  liable  to 
the  joint  demand :  as  to  the  ship,  it  stands  upon  the  nice  distinct 
tion  of  a  tenancy  in  common."  In  Ex  parte  jBtll,{d)  the  earnings 
of  the  ship,  with  which  the  Court*  had  to  deal,  was  freight  In 
Ex  parte  Christie^{e)  Lord  Eldon  said,  that  what  was  coming  from 
the  master  was  joint  earnings.  The  language  of  Story  on  part- 
nership(/)  is  not  opposed  to  this  conclusion.  The  learned  author 
meant  only  to  state  what  he  considered  clearly  decided  by  au- 

(a)  8  B.  &  0.  612.  (b)  1  Madd.  66.  (c)  2  Rose,  78,  n. 

r  ((I)  1  Madd.  61.  (e)  10  Tee.  106.  C/)Sect441. 
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ihority,  and  not  to  aay  that  freight  might  not  be  subject  to  the 
same  law  as  other  eammgs  of  a  ship.  Does  principle  then  require 
me  to  admit  the  distinction  contended  for,  between  freight  and. 
cargo^  for  a  purpose  like  the  present  7  Suppose  a  ship  by  the 
oonsent  of  the  owners  to  be  fitted  for  a  voyage  and  to  make  profit 
partly  by  fireight,  and  partly  by  merchandise.  Holdemess  v. 
Shackeb  furnishes  the  law  in  the  one  case.  Upon  what  princi- 
ple is  the  mode  of  adjusting  the  account  between  the  partrOwners 
to  be  qplit^  with  reference  only  to  the  nature  of  the  earn- 
ings *t^e  ship  has  made  7  Am  I  bound  to  hold  that  [*404] 
each  alteration  in  the  employment  of  a  ship,  which  acci- 
dent or  conyenieUce  may,  ixom  day  to  day  suggest,  is  to  afifect 
the  rights  of  the  part  owners  inter  ^e,  as  to  the  expenses  necessary 
to  prepare  the  ship  for  her  employment?  So  here,  in  &ct, 
(though  it  forms,  no  part  of  the  argument  on  which  I  mean  to 
xely,)  it  does  appear  that  the  profits  made  were  not  exdusivelj 
from  freight ;  that  there  was  a  cargo  of  beer,  or  some  article  of 
export  to  a  small  amount,  that  entered  into  the  transaction.  If 
a  distinction  like  that  contended  for, — ^a  distinction  which  leads 
to  manifest  injustice,  and  in  support  of  which  nothing  but  what 
Lord  Eldon  in  Toung^s  case  cidls  a  '^  nice  distinction,"  turning 
upon  a  tenancy  in  common,  be  not  already  established,  I  see  no 
ground  for  it.  The  case  of  ffdme  v.  Smilh{a)  was  referred  to. 
In  that  case  it  was  decided,  that  the  managing  owner  may  sue 
each  shareholder  for  his  proportion  of  the  expenses  before  the 
adventure  ends,  which  it  was  said  in  an  ordinary  partnership  he 
could  not  do.  Other  cases  to  the  same  effect  were  cited.  But 
there  is  no  reason  why  that  right  should  preclude  the  partner, 
who  made  an  advance  for  his  copartner  for  joint  purposes,  from 
insisting,  where  joint  property  comes  to  be  divided,  that  in 
making  the  division,  each  partner,  before  he  receives  his  propor- 
tion of  profits,  shall  be  charged  with  his  due  proportion  of  the 
expenses  of  making  them.  The  observations  of  Mr.  Justice 
Bosanquet,  in  Hdme  v.  SmM^  ^pplj  ^  ^^  ^^^  ^^  ^^  ^^^^'^e. 

(a)  7  Bing.  709. 
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Moreover,  the  objection  would  apply  as  strongly  to  Hokkrneaa  ▼. 
Shackels  as  to  any  case. 

*  A  form  of  expression  found  in  numerous  cases  was  next  relied 
upon ;  namely,  that  "  freight  follows  the  ownership  in  a 
[*405]  ship,  as  an  incident ;"  and  Case  y/I)(wichon{a)  *and  other 
cases  to  the  same  effect  were  referred  to.  This  law  I  do 
not  doubt,  but  it  is  plain  that  those  cases  have  no  bearing  upon 
the  principal  case.  The  question  in  those  cases  has  been,  who 
was  the  rightful  party  to  receive  such  freight  as  was  payable ; 
and  Dot  whether  the  freight  to  be  paid  was  gross  or  net  freight^ 
which  is  the  only  question  here.  Here  there  is  no  dispute  that 
Briggs  &  Co.  are  entitled  to  such  freight  as  is  coming  in  respect 
of  Acraman's  share,  and  the  only  question  is,  whether  the  ex- 
penses of  earning  the  freight  are  not,  as  between  the  partowners, 
to  be  first  paid  in  ascertaining  what  freight  is  coming.  Excluding 
then  the  expense  of  the  repairs  of  the  ship,  I  hold  that  the  plain- 
tiff has  a  right  to  have  the  gross  freight  applied  in  paying  the 
expenses  of  the  refitting  and  outfit  of  the  ship  before  any  division 
amongst  the  part-owners  shall  be  made. 

The  argument  against  the  plaintiff's  claim  to  have  the  expensea 
of  repairs  protected  in  the  same  way,  was  in  substance  this :  that 
the  repairs  to  the  hull  of  l^e  ship  were  i^iseparable  from  it ;  that 
they  were,  in  effect,  improvements  of  the  chattel  held  in  common, 
and  must  be  governed  by  the  same  law  which  regulates  the  rights, 
of  the  shareholders  inter  se  respecting  the  ship  itself.  Now  I  will 
not  deny,  that  a  case  may  exist  in  which  the  question  of  repairs 
would  necessarily  be  so  dealt  with.  Nor  will  I  say  that  any  rule 
of  logic  would  be  violated  by  applying  that  reasoning  to  aU  cases 
of  repairs.  Nor,  if  I  found  authority  supporting  that  reasoning 
in  its  application  to  repairs,  do  I  say  that  my  individual  opinion 
is  so  strong  against  it,  that  I  should  feel  justified  in  Opposing  that 
opinion  to  any  distinct  authority.  But  that  is  not  the  question 
here.  I  am  satisfied  there  is  nothing,  in  point  of  authority,  to 
prevent  my  holding  that  repairs  necessarily  and  properly  done, 
with  a  view  to  a  particular  adventure, — ^repairs  without  which 

(a)  5  AC  &  SeL  79;  a  0.  in  error,  8  Price,  642. 
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liie- ^particular  adventure  oould  not  be  undertaken,  [*406] 
should  be  governed  by  the  same  considerations  which 
apply  to  such  parts  of  the  refitting  and  outfit  as  are  insepa- 
rable fix>m,  and  not  part  of  the  ship.  And,  if  that  be  so,  I  can- 
not hesitate  in  preferring  a  conclusion  which  (without  possible 
injury  to  any  one)  excludes  the  technical  distinction  npon  which 
Lord  Eldon  overruled  Doddington  v.  EdUettj  and  applies  to  this 
case  the  equitable  rules  by  which  the  rights  of  partners  inter  se 
are  regulated.  I  say  without  possible  injury  to  any  one,  because, 
i^  at  the  expiration  of  the  adventure,  the  ship  be  of  increased 
value,  each  tenant  in  common  will,  in  that  character,  have  the 
benefit  of  the  improvement  The  question,  however,  is  whether, 
upqp  legal  principles,  this  is  the  right  conclusion. 

For  the  purpose  of  trying  this  I  will  first  suppose,  that  the 
repairs  are  strictly  necessary  for  the  purposes  of  the  adventure, 
and  such  as  would  be  exhausted  in  the  adventure.  Why  are  the 
expenses  of  such  repairsnot  to  be  treated  as  part  of  the  capital 
employed  by  the  adventurers  on  joint  account  ?  All  expendi- 
ture for  the  purpose  of,  and  necessary  to  the  joint  adventure, 
musl^  prima  facie^  be  taken  to  be  the  ca{Htal  embarked  in  the 
adventure.  The  circumstance  that  the  ship  (held  in  common) 
is,  during  the  adventure,  improved  in  value,  cannot  by  any  logi- 
cal rule  alter  the  character  of  the  expenditure  which  was  made 
with  a  view  to  the  adventure ;  and  if  that  be  admitted,  the  case 
is  ended,  for  a  partner  who  has  not  paid  up  his  share  of  the  capi- 
tal, cannot  entitle  himself  to  a  share  of  the  profits,  without  giving 
credit  for  the  share  of  capital  which  he  ought  to  have  supplied. 
It  would  not  be  difficult  to  suggest  a  case  in  which  tenants  in 
common  of  land,  agreeing  to  be  partners  in  farming  it  for  experi- 
mental, as  distinguished  fix)m  ordinary  agricultural  pur- 
poses, and  incurring  extraordinary  expenses  *in  so  doing,  [*407] 
by  which  the  land  itself  is  improved  during  the  partner- 
ship, would,  as  between  each  other,  have  a  right  similar  to  that 
which  I  hold  to  exist  in  this  case. 

Would,  then,  the  circumstance,  (if  it  existed,)  that  the  expen- 
diture in  repairs  was  not  exhausted  with  the  adventure,  alter  the 
case?    If  expenditure  were  necessary  or  proper  for  a  specific 

Vol.  VI.  45 
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purpose,  why  should  this  incidental  consequence  alter  the  case? 
I  have  already  said,  that  no  injury  could  possibly  result  to  any 
party  fix)m  it.  The  utmost  consequence,  however,  would  be  the 
apportionment  of  the  expenses  of  the  repairs.  In  this  case,  the 
evidence  is,  that  the  repairs  were  necessary  for  the  adventure. 
The  ship,  at  the  end  of  the  voyage,  was  in  fact  broken  up,  and 
the  defendant  has  made  no  case  for  apportionment.  Where  the 
reasoning  upon  which  Lord  Eldon  overruled  DodiingUm  v.  HoJIr 
JeU  applies,  it  must  be  acted  upon ;  where  it  does  not,  the  prin- 
dple  upon  which  Doddington  v.  HaCkt  proceeded  will,  I  conceive^ 
be  followed. 

The  only  assumption  (except  the  mortgage)  which  I  have  to 
consider  is,  whether  the  voyage  is  to  be  properly  considered^n- 
gle  or  not  No  question  arises  here  between  persons  claiming 
in  respect  of  the  ship's  expenses  incurred  at  successive  times. 
The  question  (excluding  the  mortgage)  is  between  those  who 
have  been  owners  throughout.  Upon  the  evidence  in  the  cause, 
I  should  certainly  conclude  in  favor  of  the  singleness  of  the  voy- 
age, for  the  purposes  now  under  consideration.  But  it  is  unne- 
cessary to  go  much  into  that  view  of  the  case.  No  profit  having 
been  made  in  the  homeward  voyage,  the  case  may  be  considered 
as  if  the  ship  had  been  sold  the  day  before  she  sailed  on  her  home- 
ward voyage.  The  case  then  is  reduced  to  this ;  the  ship  sailed 
from  this  country,  for  the  purpose  of  being  employed 
[*408]  *in  the  China  seas.  The  master  was  so  instructed.  But 
as  the  parties  here  could  not  say  beforehand  what  speci- 
fic employment  would  be  most  eligible,  it  was  of  necessity  Idt  to 
agents  in  India  to  settle  that  Here  the  profits  were  made.  How 
can  it  be  said  that  this,  as  between  the  co-owners,  makes  the  ad- 
venture several? 

I  have  hitherto  omitted  the  circumstance,  that  the  plaintiff  was 
the  managing  owner.  I  have  purposely  done  so,  because  the 
principle  I  have  gone  upon, — ^that  of  Ex  parte  Young,  Ebldetnesa 
V.  Shackds,  and  Ex  parte  HtU, — supersedes  it  But  it  is  obvious 
that  when  the  duties  of  a  managing  owner  (a)  are  considered,  they 

(a)  See  Abbott  on  Shipping^  166  et  seq..  8th  ed. 
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Btrengthea  the  case,  if  they  do  not  give  a  new  ground.  Mr.  Wair 
hsr  says,  that  in  all  cases  in  which  the  ship's  husband  succeeded, 
he  had  the  freight  in  hand.  That  may  be  necessary  where  the 
ship's  husband  is  a  stranger ;  but  not  where  the  law  of  partner- 
ship applies.  I  have  certainly  desired  to  avoid  going  into  this 
part  of  the  question,  or  making  it  the  foundation  of  my  judg- 
ment. It  will  be  remembered  how  frequently  Lord  Eldon  refer- 
red to  his  local  knowledge  in  coal-mine  case&  It  happened  to 
me,  early  in  life,  to  spend  a  great  deal  of  my  time  with  persons 
who  had  to  deal  with  these  shipping  subjects,  and  I  am  confi- 
dent that  no  mana^ng  owner  of  a  ship  at  that  day  would  have 
thought  it  open  to  argument,  that  the  freight  was  not  to  pass 
through  his  hands  and  bear  the  expenses  of  earning  the  freight 
of  the  ship.  I  put  the  case  on  the  ground  to  which  I  think  it 
properly  belongs.  This  is  an  adventure  undertaken  by  the  part- 
owners  of  a  ship,  which  is  a  tenancy  in  common,  employed  for 
the  purposes  of  a  joint  adventure ;  and  whatever  expenses  are 
properly  incurred,  it  appears  to  me,  those  expenses  must 
come  out  of  the  earnings  of  the  *ship,  before  the  earn-  [*409] 
ings  are  to  be  divided.  Upon  the  question  of  usage  I 
will  only  say,  that  I  certainly  should  not  have  decided  this  case 
agidnst  the  plaintiff  upon  that  point,  without  giving  him  the 
benefit  of  Uie  evidence  in  support  of  the  usage,  at  least,  so  fiur  as 
to  have  given  him  an  issue  to  try  that  question. 

I  exclude  altogether  the  consideration  of  what  the  mortgagees 
might  have  done,  by  taking  possession  and  acting  as  owners.  A 
totally  different  state  of  things  might  have  then  existed.  This, 
however,  they  did  not  and  would  not  do.  To  avoid  personal 
liabilities,  they  left  the  ship  in  the  hands  of  the  mortgagors  and 
co-owners  to  be  managed  by  them ;  and  in  that  way  earnings 
were  made.  The  mortgagees,  being  mortgagees  of  the  freight  by 
a  different  instrument,  although  of  the  same  date  with  that  which 
assigned  the  ship,  claimed  the  freight,  but  did  nothing  more.  I 
agree  with  Mr.  Wood^  that  if  it  were  necessary  to  fix  the  mortgagees 
with  notice  of  the  plaintiff's  interest,  there  is  sufficient  to  do  it 
But  the  principle  to  whieh  I  confine  myself  supersedes  that  The 
thing  mortgaged  to  Briggs,  Thorburn,  &  Ca  was  Acraman's  in- 
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terest  in  the  ship,  subject  to  an  existing  adventure,  which  the 
mortgagees  did  not  think  proper  to  disturb,  if  thej  could  have 
done  so.  In  such  a  case,  I  think  they  stand  in  the  position  of 
Acraman,  and  in  no  better  position. 


The  decree  declared,  that  the  groes  eamhiga  <^  the  ship  wereUable  to  the  ex- 
penses of  her  repairs^  refitting,  and  outfitting,  and  of  the  yoyage;  and  referred  it 
to  the  Master  to  take  the  aoconnts^  reserving  further  directioa 


[♦410]  *C0STABADIB  V.  COSTABADIB. 

184t :  26th,  26th,  and  30th  March. 

A  direction  hy  will  that  the  testator's  widow  shall  reoeiye  all  the  income  of  his  real 
and  personal  estate,  and  pay  and  apply  the  same  to  and  for  the  use  of  herself  and 
the  children  of  their  marriage,  agreeable  and  aooording  to  her  own  discretion 
during  her  life,  confers  upon  the  wife  a  discretionaiy  power,  whidi  the  Ck>urt  will 
not  disturb  so  long  as  it  is  reasonably  and  honestly  ezerdsed. 

Where  the  disposition  of  a  trust  estate  amongst  certain-  objects  is  made  by  the 
author  of  the  trust  to  depend  upon  the  discretion  of  the  trustee,  the  oourt  will,  in 
a  proper  suit,  inquire  into  the  manner  in  which  the  trust  has  been  administered, 
and  require  that  such  discretion  shall  befiurlyand  honestly  exercised ;  and  so 
long  as  it  appears  to  be  so  exercised,  the  Ck>urt  will  not  deprive  the  trustee  of  the 
discretionary  power  which  he  possesses,  or  assume  itself  the  exercise  of  that 
power;  but  to  avoid  a  repetition  of  suits,  where  there  is  reason  to  apprehend 
that  the  conduct  of  the  trustee  may  be  liable  to  question,  the  Court  may  require 
the  discretion  of  the  trustee  to  be  exercised  under  its  view. 

Jacob  Costabadie,  by  his  will  made  in  1827,  gave  to  his  wijfo 
Anne  all  his  real  and  personal  estate  for  her  life,  upon  trust,  out 
of  the  rents,  issues,  interest,  dividends,  and  profits  to  pay  his 
debts  and  funeral  and  testamentary  expenses,  and  a  legacy  of 
1700J^  to  his  daughter  Frances,  to  be  paid  upon  her  marriage 
with  the  consent  of  his  wife,  or  at  the  expiration  of  six  months 
after  his  wife's  decease,  by  her  executors  or  adminstrators ;  and 
subject  thereto,  upon  trust  that  his  wife  during  her  life  should, 
out  of  the  rents,  issues,  and  profits  of  his  real  and  personal  estate, 
pay  to  all  his  sons,  and  his  daughter  Frances,  the  annuity  or 
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yearly  aum  of  6021  during  the  life  of  his  wife,  bo  long  as  his  said 
daughter  and  sons  should  remain  single  and  unmarried;  and 
subject  as  aforesaid,  the  testator  declared  the  trusts  of  his  will  as 
follow : — ^"  Upon  trust  that  my  said  dear  wife  shall  receive  all 
the  rents,  dividends,  interest,  and  profits  of  all  and  singular  my- 
real  and  personal  estate,  and  pay  and  apply  the  same  to  and  for 
the  use  of  her  my  said  wife  and  the  children  of  our  marriage, 
agreeable  and  acording  to  her  own  discretion,  during  her  said 
life.'^  And  after  the  decease  of  his  wife,  the  testator  devised  and 
bequeathed  his  real  and  personal  estate  upon  trust,  as  to  part 
thereof,  for  his  eldest  son,  and  as  to  the  remainder,  for  his  youn- 
ger sons,  as  his  wife  should  appoint.  The  testator  died  in  1828, 
and  the  will  was  proved  by  his  widow.  The  testator  left  seven 
sons,  Frances  the  daughter,  who  was  then  about  twenty- 
five  years  of  age,  *and  unaiarried,  and  two  other  daugh-  [*411] 
ters,  who  had  married  in  his  lifetime. 

The  bill  was  filed  in  1844,  by  Frances,  the  unmarried  daugh- 
ter, complaining  that  the  widow  of  the  testator,  in  order  tasave 
money  out  of  the  estate,  had  treated  her  children  harshly,  and 
that  tiie  plaintiff  had  for  that  reason,  since  the  year  18S8,  been 
compelled  to  live  with  other  members  of  her  family,  and  partly 
to  depend  upon  their  bounty ;  that  the  defendant,  the  widow, 
claimed  an  absolute  and  irresponsible  discretion  in  the  adminis- 
tration of  the  trust ;  and  that  by  a  deed-poll,  dated  in  January, 
1848,  she  had  appointed  to  the  plaintiff  an  annuity  of  lOL,  in 
addition  to  the  annuity  of  SOL,  given  to  her  by  the  will,  as  all 
that,  in  the  judgment  of  the  defendant,  was  fit  and  proper  to  be 
allowed  to  the  plaintiff  out  of  the  rents  and  profits  of  the  estate. 
The  plaintiff  alleged  that  these  sums  were  not  sufficient  to  pro- 
cure for  the  plaintiff  those  comforts  and  enjoyments  to  which  she 
was  accustomed  during  the  life  of  the  testator,  and  which  the 
estate  left  by  the  testator  was  laige  enough  to  afford. 

The  bill  prayed  that  an  account  might  be  taken  of  the  rents, 
issues,  interests,  dividends,  and  profits  of  the  real  and  personal 
estate  of  the  testator  possessed  by  Anne  Gostabadie,  the  widow, 
and  of  her  application  thereof;  and  that  a  competent  portion  of 
such  income  might  be  directed  to  be  invested,  to  secure  the  pay- 
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ment  of  the  legacy  of  17002L,  and  of  the  annuity  of  602L,  bequeath- 
ed to  the  plaintiff;  and  that  the  defendant  might  be  decreed  to 
appoint  to  the  plaintiff  such  an  annual  payment,  out  of  the 
dear  residue  of  the  said  lents,  issues^  interest^  dividends,  and 
profits,  as  should  appear  to  be  proper  in  the  circumstances  of  the 

case,  and  that  the  deed-poll  of  January,  1843,  might  (if 
[*4li2]    ^necessary)  be  declared  to  be  an  illusory  appointment  as 

to  the  plaintiff^  and  be  set  aside. 

The  other  children  of  the  testator  were  served  with  copies  of 
the  bill,  under  the  23rd  Greneral  Order  of  August^  1841. 

The  answer  of  the  defendant,  Anne  Crostabadie,  denied  the 
harshness  complained  of,  and  insisted  as  we^  on  the  discretion 
which  the  testator  had  given  her,  as  on  the  propriety  with  which 
it  had  been  exercised.  The  defendant  set  forth  the  deed-poll  of 
January,  1848,  in  which  she  had  appointed  various  annual  sums 
to  aU  her  children  (includiug  the  101  per  annum  to  the  plaintiff) 
reserving  a  power  of  revocation.  The  answer  also  stated,  that  a 
proposal  had  been  made  by  the  defendant  to  allow  the  plaintiff 
4f>L  per  annum,  in  addition  to  the  legacy  of  502.,  and  in  lieu  of 
the  101  appointed  by  the  deed-poll ;  and  that  such  proposal  not 
having  been  accepted,  the  defendant  had  offered  to  invest  the 
legacy  of  17002.  (which  she  had  endeavored  to  raise  out  of  the 
income  of  the  estate)  for  the  plaintiff's  benefit,  in  addition  to  the 
60/.  and  101,  or  to  pay  such  an  annual  sum  as  would  altogether 
amount  to  interest  at  41  per  cent  on  the  17002.  The  defendant 
also  submitted  to  the  Court^  the  question  whether  she  was  not 
absolutely  entitled  to  the  income  of  the  real  and  residuary 
personal  estate,  for  her  life,  subject  to  the  legacy  of  17002.  and 
the  annuities ;  and  she  submitted,  also,  that  she  was  entitled  to 
dower  out  of  the  estates  of  inheritance. 


Mr.  BomiUy  and  Mr.  ^31^22^  for  the  plaintiff;  and  Mr.  RM  and 
Mr.  Olasse^  for  the  defendant  the  widow. 
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♦All  the  cases  cited  in  Thorp  v.  Owm^ifi)  on  the  [*418] 
question  whether  a  gift,  accompanied  by  an  expression 
of  the  motive  or  purpose,  created  a  trtisty  and  to  what  extent, 
were  cited ;  and  also,  Knight  v.  Baughton,{b)  Brovm  v.  Higg8^{c) 
Kemp  V.  Kemp,{d)  Harding  v.  Olyn^{e)  Lihy  v.  Hey^^f)  Page 
V.  Way^(g)  Leach  v.  Leach,{h)  Boioden  v.  Laing,{t)  Bateman  v. 
jRwfer,(A)  and  Burrough  v,  PhUcox^i])  on  powers  in  the  nature 
of  trusts.  On  the  effect  of  a  gift  to  a  parent  and  children, 
Chambers  v.  Atkin8.{m) 


March  80«fc.— Vice-Chanobllor  :— In  the  course  of  the 
argument  I  stated,  that  it  appeared  to  me  inquiries  as  to  children 
must  be  made,  and  that  the  plaintiff  must  be  entitled  to  an  ac- 
count of  the  residue ;  for  that,  to  deny  such  an  account,  simpli- 
dter  would  be  to  make  the  defendant  the  absolute  owner; 
whereas  it  was  not  denied  that  the  plaintiff  had  an  equitable 
interest  in  the  residue,  though  subject  to  a  discretion  in  the  de- 
fendant, her  mother.  I  think  still,  that  the  plaintiff  is  entitied 
to  such  an  account :  but  (at  present,  at  least)  to  nothing  more. 
As  to  the  discretionary  power  given  to  the  mother,  I  have  several 
times  had  occasion  to  consider  to  what  extent  the  Court  would  in- 
terfere with  the  discretion  a  testator  may  think  proper  to  give  to 
the  trustee  whom  he  appoints.(n)  The  testator  may  limit 
and  circumscribe  *the  interests  which  he  bequeaths  to  his  [*414] 
children,  as  he  may  think  proper,  and  the  Court  cannot 
enlarge  the  interest  which  he  has  given.  If  the  gift  be  subject 
to  the  discretion  of  another  person,  so  long  as  that  person  exer- 
cises a  sound  and  honest  discretion,  I  am  not  aware  of  any 
principle,  or  any  authority,  upon  which  the  Court  should  de- 
prive the  party  of  that  discretionary  power.  Where  a  proper 
and  honest  discretion  is  exercised,  the  legatee  takes  all  that  the 
testator  gave,  or  intended  that  he  should  have, — ^that  is,  so  much 

(o)2Hare^60T  (6)  11  a  A Rn.  613.  (c)4VeB.  708;  aaSVe8.6ei. 

((i)  6  Yea.  866.  (e)  1  Atk.  489.  (/)  1  Hare,  680. 

(9)3Beay.  20.  (&)  13  Sim.  304.  (i)  14  Sim.  113. 

(A)  1  ColL  118.  (0  6  M7L  k  Cr.  73.  (m)  1  Sim.  &  Sta.  382. 

(n)  See  Otrfe  r.  Bent,  3  Hare,  246. 
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as,  in  the  honest  and  reasonable  exercise  of  that  discretion,  he  is 
entitled  to.  That  is  the  measure  of  the  legacy.  But,  consistent- 
Ij  with  the  plaintiff  having  an  interest,  subject  to  the  mother's 
discretion  ;  she  has  a  right  to  a  discovery  of  the  property,  in  re- 
spect of  which  the  interest  exists,  and  also  a  right  to  a  discovery 
of  all  the  acts  which  have  been  done,  and  the  reasons  for  doing 
them,  which  the  defendant  may  be  able  to  give.  She  has  that 
right,  in  order  that  the  Court  may  be  able  to  see  whether  the 
discretion  which  has  been  exercised  by  the  party  intrusted  with 
it^  is  within  the  limits  of  a  sound  and  honest  execution  of  the 
trust.  Beyond  that,  I  am  not  aware,  that,  because  a  person  who 
takes  an  interest  in  property  subject  to  the  discretion  of  another, 
is  dissatisfied  with  the  exercise  of  that  discretion,  therefore  the 
Court  will  take  it  away  &om  that  party,  and  assume  itself  to 
exercise  it.  If  a  bill  be  filed,  the  Court  will  of  course  inquire 
into  the  acts  which  have  been  done  in  the  administration  of  the 
trust,  and  may  possibly  (as  has  been  done  in  many  cases)  require 
the  trustee  to  exercise  the  discretion  under  the  view  of  the 
Court.  If  the  relief  were  not  given  in  that  manner,  their  might 
at  each  moment  be  a  new  case  arising,  and  with  it  a  new  suit  I 
am  not  aware,  however,  that  the  Court  has  ever  denied 
[*416]  the  right  of  a  testator  to  give  *a  discretion,  or  deprived 
the  trustee  of  it  as  a  matter  of  course. 
If  this  view  of  the  case  had  been  taken  by  the  plaintiff's  ad- 
visers, this  cause  would  probably  have  been  disposed  of  as  a 
matter  of  course.  The  bill  would  then  simply  have  stated  the 
will,  and  the  present  position  of  the  testator's  fiunily,  and  prayed 
the  judgment  of  the  Court  upon  the  construction  and  effect  of 
the  wilL  But  that  view  of  the  case  has  not  satisfied  the  plaintiff 
a  circumstance  much  to  be  regretted,  especially  when  the  corres- 
pondence that  has  taken  place  between  the  parties  is  considered* 
The  plaintiff,  however,  has  filed  her  bill,  and  instead  of  stating 
the  simple  case  I  have  mentioned,  has  made  a  special  case. 
[His  Honor  read  the  allegations  of  the  improper  conduct  of  &e 
defendant  towards  the  plaintiff  and  the  other  children.]  This 
statement  has  led  to  a  consequence  which  was  unavoidable ;  it 
has  put  the  defendant  Anne  to  justify  her  conduct  in  dealing 
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with  the  property ;  but  as  no  evidence  has  been  gone  into  by  the 
plaintiff)  in  support  of  the  aUegations  in  the  bill,  I  am  compelled 
to  deal  with  those  allegations  as  having  no  foundation.  The 
plaintiff  says  she  abstained  &om  going  into  evidence,  in  consi- 
derationrfor  her  mother ;  the  same  consideration  might  well  have 
led  her  to  abstain  from  making  the  charges  in  the  bill,  by  which 
much  trouble  and  expense  would  have  been  saved.  The  corres- 
pondence, however,  negatives  the  charges,  if  I  except  one  letter 
from  the  defendant  Anne. 

The  only  thing  that  has  struck  me  in  reading  the  correspon- 
dence is,  the  apparent  disproportion  between  the  allowance  made 
to  the  daughter  and  to  sons.  But  this  disproportion  may  be 
only  apparent.  The  daughter  lived  a  good  deal  with  one  of  her 
brothers,  and  had  the  benefit  of  what  he  received  &om 
the  widow :  she  *lived  also  with  her  sisters  sometimes,  [*416] 
and  with  her  mother  sometimes.  There  may  be  suffi- 
cient reason  for  making  a  difference  between  the  provision  for 
sons  and  for  daughters,  the  sons  requiring  greater  pecuniary  as- 
sistance to  prepare  for  their  entry  into  business  or  professions, 
"the  sons  certainly  appear,  by  the  statements  in  the  answer,  to 
have  been  drawing  largely  upon  their  mother.  With  regard  to 
the  plaintiff,  I  can  find  no  reason  but  her  mere  will  for  her 
ceasing  to  reside  with  her  mother ;  but  I  do  not  see  that  she  has 
any  right,  by  this  wilful  separation,  to  straiten  the  means  at  her 
mother's  disposal  for  providing  for  the  sons. 

I  refer  to  these  matters,  for  the  purpose  only  of  showing  that 
it  is  impossible,  upon  the  materials  now  before  me,  to  do  more 
than  I  should  have  done  upon  a  simple  bill,  asking  for  nothing 
more  than  an  account  and  a  declaration  of  right 


Direct  inquiries  as  to  the  chUdren  of  the  testator,  and  if  all  tiie  children  are  par- 
ties, take  the  nsoal  accounts  of  the  estate^  and  ascertain  the  residue ;  and,  at  the 
request  of  the  widow,  inquire  whether  she  is  entitled  to  dower  out  of  any,  and,  if 
any,  what  part  of  the  testator's  estate.  Inquire  what  provision  ought  to  be  made 
for  raising  the  17001,  with  liberty  to  report  as  to  any  proposal  the  widow  may 
make  fi>r  the  iUtore  application  of  the  income  amongst  herself  and  the  children; 
and  to  state  special  circumstances.    Reserve  fhrther  directions  and  costs. 
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[♦417]  ♦MoWBR  V.  Orb. 

1848:  Noyember  25tb. 

The  drcomstanoe  that  in&nts  are  reading  in  two  different  parts  of  the  kingdom,  it 
not  a  soffldent  ground  for  dispensing  with  the  practioe  for  awngning  a  guar-  i 

dian  ad  UUm  by  a  oommission,  or  upon  their  appearance.  I 

Mb.  Fbith  moved  to  appoint  a  guardian  ad  litem  of  two 
infants,  without  a  commission  or  their  appearance  in  person — 
one  of  them  residing  in  Brighton,  and  the  other  in  Derby.  The 
suggestion  was,  that  the  ord^  would  save  expense. 


The  yiCE-OHANCELLOB  Said  there  was  nothing  special  in  the 
circumstance  mentioned  to  require  the  usual  practice  to  be  dis- 
pensed wiih^  and 

The  order  was  refused. 


See  Baiynion  y.  EbopeTf  10  Beay.  168,  where  all  the  cases  on  the  point  aie  rs- 
ferred  to. 
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♦Downs  v.  Collins.  [*418] 

1848 :  28th  and  29tii  Febroaiy ;  1st,  2nd)  8th  March. 

Articles  of  partnership  between  two  partners  as  brewers,  malsters,  Aa,  coyenanting 
with  each  other  that  they  and  their  respective  executors  and  administrators 
would  continue  partners  for  twenty-one  years,  determinable  upon  the  death 
of  both  partners,  unless  their  respective  representatives  should  agree  to  con- 
tinue the  business  for  the  residue  of  the  term ;  and  empowering  either  partner 
to  sell  his  share  in  the  partnership  property,  (offering  it  tirst  to  the  other  part- 
ner,) so  that  the  purchaser  should  not  be  entitled  to  the  possession  of  the  part- 
nership property  until  the  expiration  of  the  partnership,  without  the  consent 
of  the  other  pratner;  empowering,  also,  each  partner  either  in  his  lifttime  or 
under  his  will,  to  introduce  one  or  more  relations,  being  sons,  brothers,  or  ne- 
phews, into  the  partnership,  to  take  all  or  a  portion  of  his  share,  during  the  con- 
tinuance of  the  partnership ;  and  providing,  that,  in  case  of  the  death  of  either 
or  both  partners  during  the  term,  after  having  introduced  such  relation,  the 
person  so  introduced  should  be  considered  as  the  original  partner ;  providing, 
also,  that  in  case  of  the  deatii  of  either  partner  during  the  term,  without  having 
introduced  such  relation,  the  business  should  be  carried  on  by  the  surviving  part- 
ner, and  the  executors,  administrators,  or  trustees  of  the  deceased  partner;  but 
making  no  provision  for  the  case  (which  happened)  of  the  death  of  one  partner 
during  the  term,  and  his  executors  or  administrators  refusing  to  be  oonoemed 
in  the  business  with  the  surviving  partner,  and  calling  for  an  immediate  dissolo- 

.  tion,  and  a  sale  and  distribution  of  the  partnership  property,  the  surviving 
partner  not  consenting  to  such  dissolution  or  sale : — ffddj  in  a  suit  by  the  ex- 
ecutors of  the  deceased  partner  against  the  survivor,  for  a  dissolution,  that 
the  provisions  in  the  articles  for  the  continuance  of  the  partnership  during  the 
term  of  twenty-one  years  oould  not  be  enforced  in  equity  by  way  of  speddo 
peribrmance  of  the  partnership  contract  against  the  representatives  of  a  de- 
ceased partner,  either  by  way  of  relief  in  a  suit  in  which  such  surviving  part- 
ner was  plaintiff,  or  by  way  of  protection  in  a  suit  in  which  he  was  defendant: 
and,  inasmuch  as  the  articles  could  not  be  so  enforced,  the  phiintiflb,  the  execo- 
tors  of  the  deceased  partner,  repudiating  the  partnership^  were  entitled  to  a  de- 
cree for  a  dissolution ;  but  that  such  relief  would  be  given  to  them  in  equity, 
subject  to  any  legal  right  which  the  surviving  partner  had,  to  recover  damages 
agsdnst  the  executors  of  the  deceased  partner  for  a  breach  of  the  covenants 
contained  in  the  articles;  and  that  the  amount  of  any  damages  which  might 
be  xeoovered  in  such  an  action  must  be  added  to  the  credit  side  of  the  ao- 
OQuntof  the  surviving  partner,  to  be  taken  under  the  decree. 
The  option  reserved  to  the  executors  of  the  deceased  partner  to  enter  into  the 
partnership  with  a  surviving  partner  must  be  aocompanied  by  the  obligation 
an  the  part  of  the  surviving  partner  to  admit  them ;  and,  unless  the  option 
be  oonflsed  to  the  roprsiontativot  of  the  partner  who  riiall  die  Si^  the  sor- 
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▼iving  partner  most  have  the  option  of  entering  into  the  partnership  with  the  re* 
preaentatiyes  of  the  deceased  partner,  with  the  same  accompanying  obligation 
on  their  part  to  admit  him. 
Specific  performance  of  a  partnership  contract  for  an  absolute  term  of  jeiu^  leaving 
undefined  the  amount  of  the  capital,  and  the  manner  in  which  it  is  to  be  pro- 
vided, the  mode  of  canying  on  the  business  being  discretionary,— cannot  be  en- 
forced in  a  Court  of  equity ;  and  the  Coiut,  being  unable  to  enforce  the  entire 
contract,  will  not  enforce  it  in  part,  as  against  the  representatives  of  a  deceased 
partner,  by  refusing  them  a  decree  for  the  dissolution  of  the  partnership  and  the 
sale  of  the  property,  which  had,  under  the  contract,  been  specifically  devoted  to 
the  partnership  business. 

Edwabd  Collins  and  John  Downs,  brewers,  lightermen, 
maltsters,  and  oorn-dealers  at  Bichmond,  entered  into  articles  of 
partnership,  dated  the  29th  of  December,  1840.  The  articles  re- 
cited that  they  had  carried  on  the  said  business  in  partnership, 
since  the  24:th  of  June,  1837,  without  regular  articles ;  that  they 
were  lawfully  or  equitably  seized  or  possessed,  in  equal  shares  as 
tenants  in  common,  of  and  in  the  brew-house,  malting  house, 
and  premises  in  Bichmond  aforesaid,  in  which  the  said  trader  and 
businesses  had  been  carried  on,  and  also  of  and  in  divers  free- 
hold and  leasehold  public-houses  and  premises  in  Bichmond 
aforesaid^  and  elsewhere  in  the  counties  of  Surrey  and  Middlesex, 
which  were  used  by  the   said    Edward    Collins    and   John 

Downs  in  the  way  of  the  trades  or  businesses  of  the 
[*419]    ^partnership,  and  were  particularly  enumerated  in  a 

schedule  to  the  said  articles ;  and  that  the  said  Edward 
Collins  and  John  Downs  were  also  possessed,  as  part  of  their 
partnership  property,  in  equal  shares,  of  the  implements  and 
utensils  of  trade,  plant^  machinery,  live  and  dead  stock,  book' 
debts,  and  other  articles  and  things  belonging  to  the  said  trades 
and  businesses;  and  that  the  said  Edward  Collins  and  John 
Downs  IdlsA  advanced  certain  sums  for  the  purpose  of  the  said 
partnership,  and  had  agreed  that  the  partnership  should  be  con* 
tinned  for  the  time,  and  upon  the  terms  and  conditions,  therein- 
after expressed.  The  articles  then  witnessed,  that  the  said 
Edward  Collins  and  John  Downs  did  each  of  them,  for  himself 
his  heirs,  executors  and  administrators,  in  the  manner  following, 
(that  is  to  say) : — ^1.  That  the  said  Edward  Collins  and  John 
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Downs  respectiyelj,  and  their  respective  executors  and  adndnia* 
trators,  shall  and  will  continue  to  be  partners  in  the  said  trades 
or  businesses  of  brewers,  nuJsters,  and  dealers  in  coals,  and  all 
matters,  transactions,  dealings,  and  things  relating  thereto,  for  the 
term  of  twenty-one  years  &om  the  24th  of  June,  18S7,  upon  the 
terms  and  conditions  thereinafter  contained^  subject,  neverthelessi 
to  be  sooner  determined,  pursuant  to  the  provisions  in  that  be* 
half  hereinafter  contained^  but^  upon  the  death  of  both  of  the 
said  parties,  the  said  partnership  shall  be  dissolved  and  determin- 
ed, unless  the  representatives  of  the  deceased  partners  respec- 
tively shall,  witiiin  the  space  of  two  calendar  months  after  the 
decease  of  tiie  partner  who  may  survive,  agree  to  continue  the 
same  during  the  then  residue  of  the  said  term  of  twenty-one 
years.  8.  That  all  the  said  brewing-house,  malting-house,  pub- 
lic-houseS)  and  premises,  shall,  at  aU  times  during  the  continu- 
ance of  tiie  said  partnership,  be  kept  and  used  as 
partnership  property,  but  shall  nevertheless  belong  ^to  [*420] 
the  said  partners  in  equal  portions  as  tenants  in  common, 
and  be  considered  as  real  estate;  and  the  said  implements  and 
utensils  of  trade,  plant,  machinery,  live  and  dead  stock,  book- 
debts,  and  other  articles  and  things  belonging  to  the  said  trades 
or  businesses,  shall  belong  to  the  said  partners  as  partnership 
property,  in  equal  shares  as  tenants  in  common.  4.  That  the 
profits  and  benefit  arising  from  the  said  trades  or  businesses,  and 
also  the  rents  of  the  said  public-houses  and  premises,  and  the 
moneys,  goods,  debts,  estates,  and  effects  whatsoever,  which  fix>m 
time  to  time  shall  be  in  or  due  or  belonging  to  the  said  partner- 
ship, shall,  at  all  times  during  the  said  partnership,  belong  to 
the  said  parties  in  equal  shares  and  proportiona  5.  Bents,  taxes^ 
disbursements,  and  losses,  during  the  partnership,  to  be  paid  and 
borne  out  of  the  profits;  and,  in  case  of  deficiency,  by  the  said 
partners  in  equal  shares,  out  of  their  respective  separate  property. 
6.  John  Downs  to  have  the  sole  control  and  management,  and 
Edward  Collins  to  act  and  assist  under  his  directions ;  but  this 
clause  not  to  apply  to  any  other  partner  to  be  introduced  by 
John  Downs.  10.  Neither  of  the  said  parties,  without  the  con* 
sent  of  the  oth^,  to  enter  into  contracts  for  purchasing  or  rent- 
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ing  any  house  or  binlding,  or  sign  the  certificate  of  any  bank- 
rapt,  or  compound,  release,  or  discharge  any  debt  which  shall  be 
due  or  owing  to  the  partners,  except  such  sums  only  as  shall  be 
bona  Jide  brought  into  the  cash  of  the  partnership.  11.  Each 
partner  to  be  answerable  for.  and  make  good  to  the  cash  of  the 
partnership,  all  sums  of  money  which  he  shall  actually  receive, 
or  for  which  he  shall,  without  such  consent  as  aforesaid,  give 
any  receipt  or  discharge,  or  sign  any  certificate,  at  such  time  as 
he  shall  not  be  the  sole  surviving  or  sole  acting  piartner.  13. 
The  premiums  of  apprentices  to  be  taken  by  the  parties,  or 

either  of  them,  to  be  deemed  part  of  the  capital  of 
[*421]    the  joint  stock,  and  allowances  to  be  made  to  the  ''^party 

boarding  and  lodging  such  apprentices ;  and  in  case  of 
the  death  of  either  of  the  said  partners  during  the  tenn  of  any 
such  apprenticeship,  the  survivor  of  the  said  partners  to  keep 
and  maintain  every  such  apprentice  until  the  end  of  his  appren- 
ticeship, and  to  be  allowed  for  the  same  out  of  the  partnership 
effects.  14.  Each  of  the  partners,  his  executors  and  administratorB, 
to  have  access  to  all  the  partnership  books,  notes,  securities,  writ- 
ings, &C.,  without  hindrance  or  denial  from  or  by  the  other  of 
them,  his  executors  or  administautors,  and  the  same  not  to  be  cai> 
ried  away  &om  the  usual  place  of  deposit  by  either  of  the  partners^ 
his  executors  or  administrators,  without  the  consent  of  the  other 
of  them,  his  executors  or  administrators.  16.  Each  partner  to  re- 
ceive interest  at  5L  per  cent  for  money  left  in  or  advanced  with 
the  consent  of  the  other  partner,  his  executors  or  administrators^ 
16.  The  partnership  accounts  to  be  settled  and  signed  up  to  the 
24th  of  June  in  every  year.  17.  Sums  to  be  drawn  out  of  the 
profits  per  month  by  each  party.  18.  That  it  shall  be  lawful  for 
each  or  either  of  the  said  parties,  at  any  time  during  the  continu- 
ance of  the  said  partnership,  to  sell  or  otherwise  dispose  of  his 
share  and  interest  of  or  in  all  or  any  part  of  the  estates  and  pro* 
perty  belonging  to  the  said  partners  as  tenants  in  common,  so  that 
the  party  wishing  to  sell  or  diq)0se  of  the  same  shall  give  the  other 
partner  the  first  offer  of  becoming  the  purchaser,  at  a  &ir  valua- 
tion, to  be  made  in  the  usual  manner ;  and  in  case  such  other 
partner  shall,  within  one  calendar  month  after  the  same  shall  be 
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oflBsred  to  him,  decline  purcliasing  the  same,  then  such  partner 
80  desiring  to  sell  or  dispose  of  his  share  and  interest  shall  and 
may  sell  and  dispose  of  the  same  to  any  other  person  or  persons, 
so  that  the.  purchaser  or  purchasers  of  the  same  property  shall 
not  take  or  be  entitled  to  the  possession  of  the  same  es- 
tates and  property  until  the  expiration  or  other  sooner 
^determination  of  the  said  partnership,  without  the  oon-  [*422] 
sent  of  the  other.  19.  That  it  shall  be  lawful  for  each 
or  either  of  the  said  partners,  his  executors  or  administrators,  at 
any  time  or  times  during  the  continuance  of  the  said  partnership, 
either  in  the  lifetime  of  such  partner  or  partners  or  by  his  last 
will  and  testament^  and  if  during  the  life  of  the  said  partner,  then 
on  giving  six  calendar  months'  previous  notice  in  writing  of  such 
his  or  their  intention  to  the  other  of  the  said  partners,  to  intro- 
duce one  or  more  of  his  sons,  or  a  brother  or  brothers,  nephew 
or  nephews,  into  the  said  partnership,  so  as  such  son,  brother,  or 
nephew  be  not  under  the  age  of  twenty-one  years,  and  so  that  he 
or  they  shall  take  the  share  only  or  a  portion  of  the  share  of  his 
or  their  &ther,  brother,  or  uncle  in  the  said  partnership,  and  shall 
in  all  respects,  for  the  residue  of  the  continuance  of  the  said 
partnership,  be  bound  by  and  agree  to  observe  all  the  covenants, 
agreements,  and  provisions  contained  in  these  presents,  except 
the  present  provision  for  the  introduction  of  any  son  or  sons, 
brother  or  brothers,  nephew  or  nephews,  into  the  said  partner- 
ship ;  and,  also,  upon  the  death  of  any  such  son  or  sons,  brother 
or  brothers,  nephew  or  nephews,  who  shall  be  so  introduced  into 
the  said  partnership,  to  introduce  'm  like  manner  any  other  son 
or  sons,  brother  or  brothers,  nephew  or  nephews,  in  his  or  their 
place  or  stead.  20.  That,  in  case  of  the  death  of  either  or  both 
of  the  said  partners  before  the  expiration  of  the  said  term  of 
twenty-one  years,  and  after  having  introduced  any  sou  or  sons, 
brother  or  brothers,  nephew  or  nephews,  into  the  said  partner- 
ship, under  the  provisions  lastly  hereinbefore  contained,  who  shall 
at  the  death  of  such  partner  be  in  the  same  partnership,  such 
son  or  sons,  brother  or  brothers,  nephew  or  nephews,  shall,  from 
the  death  of  such  partner,  (being  his  or  their  said  fiither,  brother, 
or  unde,)  be  and  be  considered  as  the  original  partner  or 
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partner,  as  shall,  as  between  the  said  parties  thereto,  be- 
come entitled  to  the  whole  of  soch  deceased  partner's  share  in 
the  profits  of  the  said  partnership  trades  and  business,  and  shall 
be  bound  by  all  the  covenants,  clauses,  proyisions^  and  agree- 
ments contained  in  these  presents,  on  the  part  of  such  deceased 
partner,  for  the  then  residue  of  the  said  term  of  twenty-one  yeacB 
therein,  if  such  son,  or  brother,  or  nephew  shall  so  long  liye^ 
(except  the  said  19th  clause  hereinbefore  contained :)  but  nothing 
herein  contained  shall  prevent  either  of  the  said  partners  from 
disposing  of  his  or  their  beneficial  interest  in  the  said  co-partner- 
ship business  and  estates,  by  his  or  their  respective  last  wiU  and 
testament,  in  such  way  and  manner,  and  to  such  person  or  per^ 
sons,  as  he  or  they  respectively  may  think  proper ;  the  power 
of  sole  control  and  management  reserved  to  John  Downs  during 
his  life  not  to  extend  to  any  person  or  persons  to  whom  he  may 
sell;  give,  devise,  or  bequeath  his  share,  or  any  part  thereo£ 
21.  That,  in  case  of  the  death  of  either  of  the  said  parties  to  these 
presents  during  the  continuance  of  the  said  term  of  twenty-one 
years,  leaving  a  son  or  sons,  brother  or  brother^  nephew  or 
nephews,  him  surviving,  and  without  having  introduced  into  the 
said  partnership,  under  the  provision  hereinbefore  contained,  a 
son  or  sons,  brother  or  brothers,  nephew  or  nephews,  who  shall 
then  be  living  and  in  the  said  partnership,  then  and  in  such  case 
the  said  trades  or  businesses  shall  be  earned  on  by  the  survivor  of 
such  partners,  and  by  the  executors  or  administrators,  or  by  such 
other  person  or  persons  as  shall  be  appointed  by  the  deceased 
partner  by  his  last  will  md  testam^t  as  trustee  or  trustees  for 
that  purpose,  until  some  son  or  sons^  brother  or  brothers,  nephew 
or  nephews,  of  the  deceased  partner  shall  hmre  attained  hia 
or  their  age  of  twenty-one  years,  or,  which  shall  first  hap- 
pen,  until  the  expiration  of  the  said  term  of  twenty-one 
[*424]  *years ;  and  that  in  the  meantime,  and  until  such  son 
or  sons,  brother  or  brothers,  nephew  or  nephews,  shall 
be  introduced  as  aforesaid,  the  conduct  and  manag^nent  of  the 
trades  or  businesses  of  the  said  partnership  shall  devolve  upon  the 
surviving  partner  and  the  said  trustees,  executors^  or  adoiinistra* 
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tora  of  the  deoeaaed  partner ;  and  that  one  half  of  the  profits  of 
the  said  partnership  trades  or  businesses  shall  belong  to  the  survi- 
ving partner,  and  the  other  part  thereof  to  the  said  trustees, 
executors,  or  administrators,  to  be  by  them  applied  and  disposed 
of  in  such  manner  as  the  deceased  partner  shaJl,  by  his  last  will 
and  testament  or  otherwise,  have  directed  ;  and,  in  de&ult  thereof 
£or  the  joint  and  equal  benefit  of  the  widow  (if  any)  and  children 
of  such  deceased  partner;  or,  if  there  shall  be  no  widow  or  child^ 
as  part  of  the  personal  estate  of  such  deceased  partner :  and,  also, 
that  the  son  or  sons,  brother  or  brothers,  nephew  or  nephews,  to 
be  appointed  by  the  will  of  his  or  their  deceased  father,  &c,  shall 
be  admitted  into  the  said  partnership  for  the  residue  of  the  term 
of  twenty-one  years,  in  the  same  manner  in  all  respects  as  if  his 
name  had  been  inserted  in  these  presents  instead  of  the  name  of 
his  &ther,  &c.,  who  is  a  party  hereto.  22.  That^  in  case  of  the 
death  of  either  or  both  of  the  said  partners,  if  the  survivor  of 
them,  or  the  executors  or  administrators  of  either  of  the  deceased 
partners,  shall,  within  twelve  calendar  months  firom  the  day  of 
the  decease  of  either  of  such  partners,  ^ve  unto  the  surviving 
partner,  or  to  the  trustees,  executors,  or  administrators  of  such 
deceased  partner,  the  particulars  or  terms,  in  writing,  on  which 
he,  (the  surviving  partner,)  or  the  trustees,  executors,  or  admin- 
istrators of  either  of  the  deceased  partners,  will  withdraw  firom 
the  said  partnership  trades  or  businesses,  and  if  the  said  surviving 
partner,  or  the  trustees,  or  executors,  or  administrators  of  either 
of  the  deceased  partners,  shall  think  fit  to  accept  such 
terms,  he  and  *tbey  shall  have  full  power  and  autho-  [*42S] 
rity  so  to  do,  and  the  surviving  partner,  or  the  trus- 
tees, executors,  or  administrators,  of  the  deceased  partners  re- 
spectively, as  the  case  may  be,  shall  thenceforth  cease  to  be  a 
partner  or  partners  or  have  any  further  share  or  interest  in  the 
said  partnership  trades  or  businesses,  and  the  same  shall  thence- 
forth whoUy  belong  to  the  said  surviving  partner,  or  to  the  trus- 
toes,  executors,  or  administrators,  as  the  case  may  be ;  and,  in 
the  latter  case,  the  same  shall  be  in  trust  for  such  person  or  per^ 
sons,  and  in  such  manner,  and  on  such  terms  as  the  said  deceased 
partner  or  partners  respectively  shall,  by  his  respective  last 
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will  and  testament  or  otherwise;  direct ;  and  for  want  thereof, 
in  trust  to  be  applied  as  part  of  the  residue  of  the  estate  and 
effects  of  the  deceased  partner  or  respectire  deceased  partners. 
28.  That  nothing  in  these  presents  contained  shall  prevent, 
or  in  any  manner  he  construed  to  deprire  or  prevent^  the 
said  Edward  Collins  and  John  Downs  mutually,  or  the  sur- 
vivor  of  them,  and  the  executors  or  administrators  of  the 
deceased  partner,  or  the  executors  or  administrators  of  each  of 
the  deceased  partners,  and  with  their  joint  approbation,  before 
any  son  or  sons,  brother  or  brothers,  nephew  or  nephews,  shall 
be  introduced  into  the  said  partnership  under  the  provisions 
hereinbefore  contained,  and  after  such  son  or  sons,  brother  or 
brothers,  nephew  or  nephews,  shall  have  been  so  introduced, 
then  also  with  the  joint  consent  of  such  son  or  sons,  brother  or 
brothers,  nephew  or  nephews,  to  alter,  vary,  or  determine  all  or 
any  of  the  provisions  hereinbefore  contained,  or  to  expunge  any 
part  of  the  same,  or  to  alter  the  time  for  the  continuance  of  tlsve 
said  partnership  or  the  manner  in  which  the  same  shall  be  carried 
on,  or  to  determine  and  put  an  end  to  the  said  partnership,  when 
and  in  such  manner  as  they  shall  think  proper,  so  as  the  same 

shall  be  done  by  some  deed  or  writing  to  be  duly  signed 
[*426]    and  sealed  by  them  respectively.    *24.  That  i^  at  any 

time  after  the  decease  of  either  or  both  of  the  paid  part- 
ners, the  surviving  partner,  and  the  trustees,  executors,  or  ad- 
ministrators of  the  deceased  partner  or  partners^  or  the  tmstees, 
executors,  or  administFators  of  both  of  the  deceased  partners, 
shall  mutually  be  desirous  of  determining  the  said  partnership 
before  the  expiration  of  the  said  term  of  twenty-one  yearSy'^he 
said  trustees,  executors,  or  administrators  of  such  deceased 
partners  respectively,  shall  have  full  power  and  authority  so  |o 
do,  and  from  the  time  that  shall  be  then  agreed  upon,  the  said 
partnership  shall  cease,  determine,  and  be  absolutely  void  to  all 
intents  and  purposes  whatsoever,  anything  hereinbefore  contain- 
ed to  the  contrary  in  anywise  notwithstanding.  26^  Upon  the 
expiration  or  final  determination  of  the  partnership  by  effluxion 
of  time  or  otherwise,  the  debts  of  the  partnership  to  be  paid  out 
of  ita  effiscts,  or  a  fund  set  apart  to  answer  the  same ;  the  eflEeota, 


CASES  IN  CHANCERY.  ,  426 

1848.— Downs  v.  CoUina. 

&c.  to  be  sold,  with  liberty  to  either  of  the  partners,  his  ezeou- 
tors  or  •administrators,  to  be  the  purchaser ;  the  debts  due  to  be 

collected  by  the  partners  or  the  survivor;  and  the  surplus  to  be 
divided  aocordiog  to  the  respe^ive  rights  of  the  parties  *  and 
thereupon,  mutual  releases  to  be  executed  by  the  partners,  the 
survivor,  and  their  executors  and  administrators,  as  the  circum- 
stances of  the  case  might  be ;  and  the  custody  of  the  books, 
vouchers,  <5ca  to  be  with  the  surviving  partner,  or  if  both  should 
be  dead^  then  as  their  respective  representatives  might  agree. 

The  businesses  were  carri^  on  by  the  partners  until  the  death 
of  John  Downs,  in  July,  1843.  John  Downs,  by  his  will  made 
in  April  preceding  his  death,  bequeathed  certain  pecuniary  lega- 
cies to  his  daughters,  and  gave,  devised,  and  bequeathed  his  said 
moiety  in  the  brewery,  stockj  plantj  and  utensils^  and 
of  and  in  all  *^the  freehold,  copyhold,  and  leasehold  inns,  [*427] 
public  and  victualling  houses,  and  beer* houses^  buildings, 
hereditaments,  and  premises  which  he  '*  purchased  of  Mr.  Edward 
Collins,"  and  of  and  in  all  other  houses,  buildings,  and  premises 
which  he  had  purchased  or  taken,  or  should  purchase,  or  rent, 
or  take  jointly  with  him,  and  of  and  in  the  several  houses  lately 
built  by  them,  (the  testator  and  Edward  Collins)  unto  his  two 
sons  Henry  and  Edwin,  as  tenants  in  common,  and  to  their 
several  and  respective  heirs  and  assign  a  forever ;  and  the  testator, 
,afber  disposing  of  his  other  real  and  personal  property  for  the 
benefit  of  his  widow  and  family,  appointed  his  sons,  John  Henry, 
Henry,  and  Edwin,  his  executors.  The  will  was  proved  by 
Henry  and  Edwin,  the  two  sons  to  whom  the  partnership  pro- 
perty was  given  beneficially* 

The  bill,  which  was  filed  by  Henry  Downs  and  Edwin  Downs^ 
as  executors  of  John  Downs,  in  Januar}',  1845,  stated,  that 
Collins  and  Downs  had  during  the  partnership  borrowed  a  large 
sum  of  money  from  the  Union  Life  Insurance  Company,  which 
was  charged,  by  way  of  mortgage,  upon  part  of  the  partnership 
estate,  and  also  upon  parts  of  the  separate  estate  of  the  testator, 
John  Downs,  and  of  the  separate  estate  of  the  defendant  Edward 
Collins :  that  Collins  alleged  that  33,S25i  was  due  by  the  partner- 
ship  to  the  said  Union  Company,  and  22,848t  to  other  persons^ 
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that  debts,  chiefly  nnaecared,  amounting  to  20,4802L,  were  dae  to 
the  partnership ;  that,  upon  an  estimate  of  the  value  of  the  pro- 
perty of  the  partnership,  and  of  its  liabilities,  it  appeared  that 
die  former  exceeded  the  latter  only  by  about  4900Z. ;  and  that  the 
defendant  Edward  Collins  alleged  he  had  in  his  hands  only  22111 
in  ready  money,  for  paying  debts  and  carrying  on  the  businesa 
The  bill  alleged,  that  the  separate  estate  of  the  testator, 
[*428]  John  Downs,  was  *subject  not  only  to  a  Crown  debt  in« 
curred  in  the  said  business,  but  was  also  subject  to  sepa* 
rate  debts  and  liabilities  to  a  large  amount^  which  the  executors 
were  unable  to  satisfy  until  the  partnership  affairs  were  wound 
up  and  the  partnership  debts  paid,  so  that  the  separate  estates  in 
mortgage  for  the  partnership  debt  might  be  exonerated ;  and  that 
the  defendant  Edward  Collins  was  unable  to  pay  the  partnership 
debts  without  the  aid  of  the  testator's  estate.  The  bill  also  alleg- 
edf  that  the  business  had  been  improperly  and  improvidently  con- 
ducted by  the  defendant  Edward  Collins  since  the  death  of  the 
testator,  John  Downs. 

The  bill  prayed,  that  the  partnership  might  be  declared  to  have 
been  dissolved  by  the  death  of  the  testator,  John  Downs,  or,  if 
not,  that  it  might  now  be  dissolved,  and  an  account  of  the  partner- 
ship dealings  and  of  the  partnership  estates  and  property^ taken; 
that  such  estates,  and  property,  and  the  good  will  might  be  sold, 
and  the  partnership  debts  paid :  but  if  the  Court  should  be  of 
opinion  that  the  defendant  Edward  Collins  was  entitled  to  cany- 
on the  business,  then  that  he  might  be  restrained  firom  carrying 
it  on  in  an  irregular  or  improper  manner ;  that  an  account  might 
be  taken  of  the  profits  due  to  the  testator,  John  Downs,  at  his 
death,  and  of  the  profits  made  by  the  defendant  Edward  Collins 
since  that  time ;  that  the  separate  and  private  estate  of  the  testa- 
tor, John  Downs,  might  be  exonerated  by  the  partnership  assets 
fix)m  all  mortgages  executed  by  the  testator  for  the  benefit  of 
the  partnership ;  and  that  what  should  be  found  to  be  due  to 
the  estate  of  John  Downs  might  be  paid  to  the  plaintiffiL 

The  widow  of  the  testator  and  his  son  John  Henry  Downs 
were  made  defendants  to  the  bill,  in  respect  of  their  inter- 
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♦est  under  the  'will  in  the  separate  property  of  the      [♦429] 

testator,  subject  to  the  mortgage  for  the  partnership 

debt. 

The  defendant  Collins  by  his  answer,  insisted  upon  his  right  * 
under  the  articles  to  carry  on  the  business,  as  surviving  partner, 
until  the  expiration  of  the  term  of  twenty-one  years,  offering  to 
perform  the  covenants  contained  in  the  articles  on  his  oMm  part 
He  denied  that  the  partnership  had  become  dissolved  by  the 
death  of  Downs,  or  that  it  ought  now  to  be  dissolved,  or  the  busi-' 
ness  wound  up,  or  the  property  sold :  he  denied  that  there  was 
anything  in  the  state  of  the  assets  of  the  concern  to  prevent  the 
business  from  being  carried  on  in  a  proper  manner ;  and  alleged, 
that  since  the  death  of  Downs  he  had  reduced  the  debts  owing 
by.  the  concern  (other  than  the  mortgage  debt)  from  23,600t  to 
16,400?.  The  defendant  also  alleged,  that  he  should  be  able  to 
satisfy  the  partnership  debts  out  of  the  property  of  the  concern, 
without  resorting  to  the  separate  estate  of  Downs ;  but  he  insist- 
ed that  the  separate  estate  of  Downs,  which  was  subject  to  the 
mortgage,  was  not,  under  the  partnership  contract,  entitled  to  be 
exonerated  by  a  sale  of  the  partnership  property,  before  the  ex- 
piration of  the  term.  The  allegations  of  improper  management 
of  the  business  were  denied. 


Mr.  BomiOy  and  Mr.  Prior^  for  the  plaintiflfe. 

The  parties  to  the  partnership  contract  evidently  mtended,  in 
case  they  should  both  live  until  the  end  of  the  term,  or  their  exe- 
cutors or  administrators  should  agree  to  continue  the  business,  or 
if  sons,  brothers,  or  nephews  should  be  substituted,  that 
the  partnership  should  subsist  ♦for  the  twenty-one  years ;  [♦430] 
but  there  is  no  provision  in  the  articles  that  the  busi- 
ness shall  be  continued  with  the  assets  of  one  of  the  partners 
after  his  death,  unless  his  representatives  or  appointees  take  his 
place  es  partners  in  the  firm.  If  no  representative  of  a  deceased 
partner  were  willing  to  take  his  place,  and  no  person  were  ap- 
pointed under  the  power  contained  in  the  articles,  the  case  was 
left  to  the  operation  of  die  ordinary  rule  of  law,  by  which  the 
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partneTship  became  dissolved:  KerAaw  v.  lfaMhgws.{a)  The 
question  then  would  be,  whether  the  representatives  of  the  de- 
ceased partner  were  bound  to  become  partners,  and  thereby  ren- 
der themselves  liable,  as  to  the  rest  of  the  world,  to  the  bankrupt 
laws  and  the  other  consequences  of  being  members  of  a  trading 
concern :  Wauyh  v.  Oarver,{b)  There  was  nothing  in  the  articles 
which  obliged  the  executors  to  take  upon  themselves  these  per- 
sonal liabilities.  The  articles  gave  them  the  option  of  doing  so, ' 
but  nothing  more ;  and  that  option  thej  were  at  liberty  to  decline, 
as  they  had  declined :  Madgwkk  v.  Wimb1e,{c) 

Mr.  ^eere^  fon  the  defendants  the  widow  and  son  of  Downa 

Mr.  BolU  and  Mr.  Sdwyn^  for  the  defendant  CSoUins. 

The  question  in  this  cause,  which  was  a  matter  of  mere  con- 
venience to  the  plaintifib,  with  reference  to  the  administration  of 
the  estate  of  which  they  were  executors  and  trustees,  was  a 
matter  of  vital  importance  to  the  defendant  Collins.  The  de- 
fendant had  invested  his  property  in  this  partnership,  which  it 
was  intended  should  continue  for  twenty-one  years;  he  had 
agreed  to  give  the  entire  management  and  control  of  the 
£*431]  ^business  to  the  deceased  partner,  who  had  also  brought 
a  large  sum  of  money  into  the  concern ;  the  deceased 
partner  had  the  benefit  of  that  agreement,  so  long  as  he  lived. 
The  provision  was,  that,  upon  his  death,  the  management  should 
devolve  jointly  upon  the  surviving  partner  and  the  representa- 
tives or  appointees  of  the  deceased  partner :  the  representatives 
of  the  deceased  partner  insisted  that  they  were  then  entitled  to 
break  up  and  dissolve  the  concern.  If  this  were  the  contract 
between  the  parties,  the  defendant  must  submit  to  it,  but  it  was 
plainly  not  the  contract  The  entire  firame  of  the  articles  and 
the  dealings  of  the  parties  showed  that  they  had  contemplated 
and  bargained  for  an  absolute  term  of  twenty-one  years :  the 
power  to  substitute  relations,  to  sell  their  shares,  and  to  preserve 
the  interest  in  the  trade  to  the  representatives  of  a  deceased 

^)  2  3xm.  62.  (()  1  Smith's  Leading  Case%  491.  (e)  6  Bea.  496. 
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partner,  all  manilbsted  that  the  death  of  either  partner  was  not 
to  dissolve  the  partnership.  The  borrowing  money  for  seven 
years  absolutely,  and  other  acts  of  the  partners,  were  evidence 
of  their  own  construction  of  the  agreement  It  was  not  denied 
that  this  might  be  so,  if  the  parties  had  lived ;  but  it  was  said 
that  the  case  was  different  where  one  of  the  partners  had  died, 
and  the  right  to  dissolve  was  insisted  upon  by  his  executors 
against  the  surviving  partner.  But  the  executors  could  not  be 
in  a  better  situation  than  the  partner  himself;  if  he  had  no  such 
right)  how  could  his  executors  acquire  it  ?  They  must  be  bound 
by  the  contract  of  their  testator.  It  was  alleged,  that,  having 
entered  into  no  personal  covenants,  as  the  testator  had,  the  exe- 
cutors were  not  bound  to  incur  the  personal  liability  which  would 
arise  fix)m  becoming  partners  in  the  business.  There  was  no 
necessity  for  their  incurring  any  such  personal  liability.  The 
executors  mighty  in  their  representative  character,  confer  with 
the  surviving  partner  on  the  subject  of  the  trade,  con- 
tribute out  of  the  estate  so  much  as  the  testator  ^wpuld  [^482} 
have  been  bound  to  contribute,  and  receive  on  bdialf 
of  the  estate  the  proportion  of  the  profits  coming  to  it,  without 
being  personally  partners.  Even  if  the  executors  were  bound 
by  the  contract  to  become  partners  personally,  there  would  be 
no  hardship,  for  they  were  under  no  obligation  to  take  upon 
themselves  the  character  of  executors ;  they  might  have  renounc- 
ed. The  office  was  voluntarily  assumed,  and  the  legal  liability 
must  follow.  It  was  common  for  executors  m  that  character  to 
become  liable  to  the  covenants  of  leases  and  other  obligt^tions, 
which  they  could  only  escape  by  renouncing  the  office.  It  was 
not  said,  however,  that  it  was  wholly  for  the  relief  of  the  execu- 
tors personally  that  the  suit  was  instituted;  it  was  said  to  be 
mainly  for  the  benefit  of  the  parties  interested  in  the  testator's 
estate;  but  who  were  these  parties?  They  were  creditors  or 
volunteers.  If  the  latter,  they  had  no  daim  until  every  debt  and 
duty  of  the  testator  was  discharged.  If  creditors,  they  were  en- 
titled to  be  paid  subject  to  the  other  obligations  which  tlxe  testator 
had  contracted  in  his  lifetime,  and  had  no  title  paramount  to  those 
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obligatioiis.  The  ISth  dause  of  the  arddeB  proyided  for  the  sale 
of  the  interest  of  a  partner  in  the  conoem,  and  there  was  nothing 
to  prevent  the  executors  from  acting  under  that  clause,  and  selling 
the  interest  of  their  testator.  If,  however,  there  were  a  difficulty  in 
compelling  the  executors  of  a  deceased  partner  to  take  an  active 
part,  either  personally  or  by  means  of  the  testator's  estate  .in  their 
hands,  in  the  prosecution  of  a  trade,  still  there  was  no  reason 
why  the  partnership  property  belonging  to  the  estate  of  the  de- 
ceased and  the  surviving  partner,  and  already  specificially  em- 
barked  in  the  concern,  should  not  continue  to  be  so  employed 
until  the  end  of  the  term.    The  defendant  has  purchased  the 

right  to  have  the  use  of  the  assets  of  the  partnership  in 
[*438]    carrying  on  the  trade  for  the  term  of  *twenty-one  yeais^ 

and  there  was  no  difficulty  in  ascertaining  and  apply- 
ing that  particular  property,  at  least,  to  the  purposes  for  whidi  it 
had  been  dedicated  by  the  partnership  contract  The  plaintifb 
had  endeavored  to  show  that  the  state  of  the  concern  in  point  of 
funds  was  such  that  it  could  not  be  profitably  carried  on.  It 
might  be  admitted,  that  the  last  year  or  two  had  been  less  fitvor^ 
able  than  former  years ;  but  the  occurrence  of  one  or  two  un- 
productive years  afforded  no  reason  for  breaking  up  the  concern 
in  violation  of  the  original  contract  between  the  parties.  The 
plaintijB^  who  had  given  no  aid  to  the  surviving  partner,  were 
certainly  not  entitled  to  use  the  difficulty  which  that  withdrawal 
had  partly  occasioned,  as  a  ground  for  dissolution.  If  any  dodbt 
were  entertained  as  to  the  sufficiency  or  necessity  of  the  present 
amount  of  partnership  property,  for  carrying  on  the  busineaSi 
that  question  might  be  made  the  subject  of  inquiry*  They  cited 
Piggott  V.  J3ag1ey,{a)  Morris  v.  Earrison^Q))  and  OraunJuiy  y. 
Mimk.(c) 


Yioe-Chancbllor  : — ^The  first  question  is,  what  is  die  oon* 

(«)  ITGleL  &  Y.  669. 

(f)  OoL  P.  0. 167,  cited  Oollyer  on  PMrtnenbip,  161,  2d  ed. 

(c)  1  Swanflt  486,  621. 
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tract  between  the  parties  contained  in  the  articles  ?  and  the 
second  is,  (the  first  being  answered,)  what  decree  the  Court  should 
make  under  the  circumstances  of  this  case  ? 

After  reading  the  articles  through  repeatedly,  I  certainly  have 
no  doubt  upon  the  first  question,  that  the  parties,  when  they 
signed  those  articles,  intended  to  bind,  and  conceived  that  they 
had  bound,  themselves  to  carry  on  the  partnership  for 
the  term  of  twenty-one  ^years  absolutely.  If  they  had  [*4S4] 
intended  nothing  more  than  to  constitute  a  partnership 
for  that  time,  they  probably  would  have  gone  no  further  than  is 
usual  in  such  cases, — ^to  agree  for  themselves,  their  executors, 
administrators,  and  assigns,  that  they  should  be  partners  for  the 
term  of  twenty-one  years;  and  in  that  case  no  diffiulty  would 
have  arisen  hfire.  It  appears,  however,  that  the  parties  beyond 
this  had  another  object  in  view,  for  each  desired  to  have  the 
power  of  providing  for  a  son  or  sons,  brother  or  brothers,  ne- 
phew or  nephews,  and,  therefore,  each  stipulated  for  the  power 
of  transferring  the  whole  or  any  part  of  his  share  to  any  of  such 
relations.  One  article  provides,  that,  even  after  the  appointment 
of  any  one  of  these  persons,  if  the  persons  so  appointed  should 
die,  tiie  original  partner  should  have  a  power  of  appointing 
another  person,  falling  within  the  degree  of  relationship  men- 
tioned, to  succeed  him.  I  have  no  doubt  that  the  intention  of 
the  parties  was  to  preserve  to  each  of  them  this  power  of  sub- 
stitution. 

Now,  if  the  partnership  had  been  simply  a  partnership  for 
twenty-one  years  without  any  further  provision,  it  is  clear  the 
death  of  either  partner  would  have  determined  the  partnership, 
and  it  was  necessary,  therefore,  that  some  special  provisions 
should  be  introduced,  in  order  that  any  sons,  brothers,  or  ne- 
phews, who  might  be  brought  into  the  concern,  should  have  the 
benefit  of  the  partnership  so  long  as  it  should  continue.  In 
firaming  those  provisions  it  appears  to  me,  that  the  parties  have 
assumed  throughout  that  the  purposes  they  had  in  view  would 
require  the  partnership  to  continue  for  an  absolute  term,  and 
that  by  some  means  or  other  it  would  so  continue;  and  that 
ihey  did  not  consider  what  the  dicumstances  of  the  case  would 

Vol.  VL  48 
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be  in  the  event  of  any  of  the  appointees  dedining  to 
[^485]    become  partners,  or  in  the  event  of  no  appointment 
having  been  made. 

The  first  article. fixes  the  term  of  twenty-one  years,  subject^ 
nevertheless,  to  be  sooner  determined  pursuant  to  the  provisions 
in  that  behalf  thereinafi^r  contained  With  respect  to  those 
words,  I  do  not  find  any  provisions  that  import  that  the  partnership 
is  to  be  determined  upon  the  death  of  either  partner.  Then 
followsa  clause  to  this  effect ; — although  they  have  agreed  that  the 
partnership  shall  be  carried  on  for  the  whole  term  of  twenty-one 
years  by  them,  or  by  their  respective  executors  and  administra- 
tors, that,  upon  the  death  of  both  partners,  the  partnership  shall 
be  dissolved,  unless  the  representatives  of  both  shall  agree  to 
carry  it  on, — ^a  clause  which,  coupled  with  whft  afterwards 
follows,  manifestly  points  to  the  case  of  both  having  died  with- 
out appointing  any  son  or  sons,  brother  or  brothers,  nephew 
or  nephews,  to  succeed.  The  effect  of  the  provision  in  case  of 
the  death  of  both  partners  is  material,  as  it  gives  the  executors 
of  the  parties,  filling  a  fiduciary  character,  power,  if  they  think 
&t,  to  carry  on  the  business,  which  of  course  would  be  an  in- 
demnity to  them  for  their  so  doing.  Stopping  therefore  at  that 
point,  notwithstanding  anything  that  comes  after  the  first  dause, 
I  think  that  clause  must  be  construed  as  an  agreement  between 
the  two,  for  the  purposes  of  the  articles,  that  the  trade  shall  be 
carried  on ;  and  there  is  nothing  in  the  subsequent  stipulations 
which  (except  by  operation  of  law)  would  have  the  effect  of  dis- 
solving the  partnership. 

Now  the  events  were  these : — ^At  the  time  of  the  testator's 
death  his  sons  were  all  of  age,  and  the  sons  and  executors  de- 
clined to  have  anything  to  do  with  the  partnership,  which, 
[^486]    they  say,  cannot  profitably  be  ^carried  on.    In  what 
position  then  does  that  place  the  other  party  ? 

It  was  said,  that  the  power  to  appoint,  and  the  power  for  the 
executors  to  carry  on  the  concern,  was  a  mere  option  given  to 
the  executors  of  a  deceased  partner.  I  admit  that  these  pro- 
visions may  have  nothing  more  than  the  efifoct  of  giving  an 
option,  and  that  the  party  to  whom  the  option  is  given  is  not 
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compeliable  to  enter  into  the  partnership ;  but  the  effect  of  ex- 
ercising that  option  nftist  be,  that  the  other  party  is  compellable 
to  admit  him :  the  option  on  the  one  side  cannot  exist  without 
the  obligation  on  the  other.  The  option  in  this  case  is  given  to 
each  of  the  partners,  and,  therefore,  the  representatives  of  Downs 
have  an  option  to  enter  the  partnership,  and  Collins  is  compel- 
lable to  admit  them.  As  to  Collins,  he  also  must  be  entitled,  as 
against  those  who  represent  the  other  party,  to  compel  them  to 
admit  him*  Admitting,  therefore,  that  it  is  a  mere  option  as  far 
as  relates  to  the  party  coming  into  the  concern,  yet  the  other 
party  in  either  case  must  be  compellable  to  admit  the  coming-in 
partner,  which  is  the  point  that  creates  the  difficulty  in  the  pre- 
sent case.  Mr.  Collins  insists  that  he  has  a  right  either  in  his 
own  person  to  carry  on  the  concern,  or  to  have  the  testator's 
executors  or  appointees  to  carry  it  on  with  him.  He  exercises 
that  option.  He  must,  in  fact,  have  a  right  to  the  benefit  of  the 
ooncem,  and  to  have  it  so  carried  on.  If  thajt  be  not  the  con- 
struction of  the  articles,  the  unavoidable  consequence  is,  that  the 
power  which  is  in  terms  given  to  each  to  appoint  a  person  to 
succeed  him,  is  in  effect  only  a  power  given  to  the  partner  who 
should  first  die.  If  the  case  be,  that  the  executors  or  family  of 
Dawns  refuse  to  have  anything  to  do  with  the  concern,  and  if 
the  executors  of  Downs  should  sell  all  his  leasehold 
property  which  is  engaged  in  the  concern  *and  refuse  to  £*487] 
contribute  capital  in  any  way  for  carrying  it  on,  it  ap- 
pears to  me  it  must  be  left  to  a  Court  of  law  to  determine 
whether  an  action  will  not  lie  by  Collins  against  the  executors 
of  Downs  to  recover  damages  for  that  breach  of  covenant 
The  question  is,  how  the  case  is  to  be  dealt  with  in  this  Court 
There  is  no  express  provision  for  the  event  which  has  happen- 
ed ;  at  the  same  time,  if  the  terms  of  the  partnership  had  been 
definite,  I  do  not  know  why  the  Court  should  not  have  given  to 
Collins  the  benefit  of  that  for  which  the  articles  stipulated.  I 
see  nothing  in  these  provisions  which  a  court  of  justice  will  not 
execute  if  it  can.  A  man  may  covenant,  for  example,  that  his 
son  after  his  death  shall  do  certain  acts,  or  that  his  wife  shall 
levy  a  fine,  or  otherwise  bind  himself  for  the  acts  of  others ;  but 
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those  parties  cannot  afterwards  be  compelled  to  do  the  act  con- 
templated, and  the  covenantee  looks  to  the  assets  of  the  covenan- 
tor, if  the  person  who  is  required  to  do  the  act  declines  to  do  it 
But  if  no  provision  is  made  for  the  amount  of  capital  to  be  used 
in  this  partnership,  and  if  any  of  those  other  matters,  which  are 
not  provided  for,  be  mere  matters  of  discretion  and  agreement 
between  the  parties,  it  appears  to  me  to  offer  an  insuperable  diffi- 
culty in  the  way  of  holding  that  the  estate  of  Downs  is  bound  to 
continue  in  the  partnership  with  Collins  or  his  appointees. 

One  argument  was  used  on  behalf  of  the  defendant  Collins, 
which,  for  the  moment,  struck  me  as  possibly  meeting 
[^438] .  one  difficulty  in  the  case.  It  was  said,  supposing  ^it  to 
be  a  case  in  which  the  Court  was  called  upon  to  decree 
specific  performance  in  favor  of  Collins,  Collins  might  say,  that 
although  he  could  not  have  what  he  was  entitled  to  under  the 
articles,  still  he  was  entitled  to  take  as  much  as  he  could  get; 
that  he  was  entitled,  as  against  the  estate  of  Downs,  to  have  ca- 
pital brought  into  the  concern  in  due  proportion,  and  to  have 
the  concern  carried  on  in  partnership  down  to  the  end  of  the 
term;  but  that,  if  he  could  not  get  the  Ml  benefit  of  those  provi- 
sions, or  have  the  assistance  of  the  executors  of  Downs  and  of 
his  capital,  still  he  might  have  the  use  of  the  leasehold  property 
in  question ;  he  might  take  it  as  being  property  in  specie.  It 
appears  to  me,  that  there  is  considerable  difficulty  in  holding  that 
that  is  the  correct  view  of  the  case ;  for  unless  the  position  of 
the  parties  can  be  defined  with  something  like  accuracy,  it  is  im- 
possible for  me  to  say,  whether  I  am  or  not,  in  truth,  giving  the 
defendant  something  which  is  quite  inconsistent  with  tJiat  which 
it  was  originally  intended  between  the  parties  he  should  have : 
and  that  will  come  round  to  precisely  the  question  I  have  already 
adverted  to,  namely,  whether  the  contract  between  the  parties 
is  sufficiently  defined  for  the  Court  to  be  able  to  decree  its  specific 
performance, — which  J  should  in  effect  be  deciding,  if  I  were  to 
dismiss  this  bill. 

There  is,  then,  the  other  question,  which,  if  I  shoxdd  be  of  opini- 
on in  &vor  of  the  plaintiffi,  would  still  not  be  wholly  firee  fiK>m 
difficulty.    Assuming  that  I  cannot  compel  the  executors  (which, 
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of  oourae,  I  caniiot)  to  beoome  partneis  personally, — ^if  I  cannot 
give  Mr.  Collins  that  species  of  benefit  contemplated  by  the  con- 
tract entered  into  with  the  testator,  the  estate  of  the  testator  may 
be  liable  to  an  action ;  and  the  parties  now  suing  in  this 
Court  are  the  very  persons  who  would  be  liable  *to  Mr.    [*439]  • 
Collins  in  that  action.    The  Court,  if  it  gave  the  plamti£& 
a  decree  for  dissolution,  and  an  account  of  the  testator's  property 
in  the  business,  must  have  regard  to  the  &ct,  that  the  parties 
who  are  seeking  to  recover  might  be  debtors  by  covenant  in 
respect  of  this  very  property  they  are  seeking  to  take  firom  the 
other  partner. 


8A  Mardu — ^Yic£-Chanc£LLOR  : — ^I  stated  at  the  close  of  the 
argument,  that  the  intention  of  the  parties  to  the  articles  of  the 
29th  of  December,  1840,  to  become  partners  for  an  absolute  term 
of  twenty-one  years,  if  they  or  their  appointees  should  so  long 
live,  appeared  to  me  to  be  clear.  Independently  of  the  obser- 
vations I  then  made,  the  express  provision  in  the  first  article, 
that^  upon  the  death  of  both  partners  (which  must  mean  their 
death  without  having  appointed  successors,)  the  partnership  should 
cease,  shows  that  the  term,  according  to  the  articles,  has  not 
ceased  on  the  death  of  Downs  only ;  but  here  the  difficulty  be^ 
gins.  Admitting  that  the  articles  do  sufficiently  express  that 
particular  intention;  (and  excluding  the  difficulty  arising  firom 
the  refusal  of  the  executors  and  the  family  of  Downs  to  have 
anything  to  do  with  the  concern,) — ^are  the  articles  such  as  a 
Court  of  equity  can  enforce,  or  is  not  the  case  one  in  which  this 
Court  upon  its  ordinary  principles,  must  leave  the  parties  to  their 
legal  remedies?  The  latter  is,  I  apprehend,  the  course  the  Court 
must  take. 

[  His  Honor  stated  the  first  and  third  articles.(a)] 

Now,   except  that  clause,  and  except  a  recital  that  both 
the  partners  had  advanced  some  sunu9  for  the  purposes  of  the 

(a)  Sopns  p.  419. 
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[^440]  partnership,  I  find  no  agreement  as  to  the  ^amount  of 
the  capital  to  be  employed  in  the  conoem,  or  the  man- 
ner of  providing  it  or  carrying  on  the  concern.  The  pleadings 
throw  no  light  upon  the  matter.  This  led  me  to  inquire  daring 
the  argument  what  amount  of  capital  was  actually  employed  in 
the  concern,  and  by  whom,  or  in  what  manner,  it  was  provided ; 
for  the  practice,  in  that  respect,  might  have  supplied  what  was 
wanting  in  the  written  articles.  The  statements,  which  the  coun- 
sel for  the  defendant  were  instructed  to  make,  confirm,  as  those 
statements  were  themselves  confirmed  by  the  evidence  in  the 
cause,  namely,  that  such  monied  capital  as  was  from  time  to  time 
employed  in  this  partnership,  in  brewing,  malting,  selling  coal, 
and  other  matters  relating  thereto,  was  raised  by  means  of  bill 
transactions.  Whilst  Downs  was  living,  the  scale  on  which  the 
concern  was  to  be  carried  on  might  be  determined  from  day  to 
day,  with  the  consent  of  the  parties ;  but  it  is  not  suggested,  that 
there  was  any  agreement  binding  either  party,  or  any  rule  by 
which  a  Court  of  equity  can  be  guided  in  determining  the  ques- 
tion. The  third  article  might  be  to  some  extent  a  guide  for  the 
business  of  the  brewery,  but  not  for  the  trades  of  malting,  coal 
dealing,  and  other  like  matters. 

I  am  satisfied  that  no  useful  result  could  possibly  be  obtained 
by  inquiry  upon  this  subject;  it  was  not  suggested  by  the  defen- 
dant's counsel  that  any  such  result  could  be  obtained.  I  see  no 
alternative  between  the  two  courses,  of  leaving  the  defendant  to 
his  action  upon  the  articles,  or  of  protecting  him  from  the  breach 
of  the  articles  with  respect  to  the  provisions  contained  in  the  third 
article. 

I  am  satisfied  that  the  former  is  the  proper  course  to  be  pur- 
sued. Downs  was  not  more  in  &ult  than  Collins,  for  the  omssion 
of  more  definite  provisions  in  the  articles  for  the  circum- 
[*441]  stances  which  have  happened.  It  *is  a  casus  omissus 
in  the  articles,  which  appears  to  me  to  make  a  specific 
performance  by  a  decree  of  this  Court  impossible.  If  Collins 
had  been  plaintiff  I  must  have  refused  him  specific  performance ; 
and  I  cannot,  because  he  is  defendant^  refuse  to  protect  such  rights 
as  the  plaintiffs  have  in  Downs'  estate. 
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The  decree,  which  I  shall  make,  is  a  decree  to  this  effect : — 
The  plaintifb  undertaking  to  pay  what,  if  anything,  shall  ap^^ 
due  fit>m  the  estate  of  Downs  to  C!ollinsy  on  the  account  herein- 
after mentioned,  Dediure,  that  the  partnership  was  dissolved  at 
the  death  of  Downs.  Take  an  account  of  the  partnership's  deal- 
iogs  and  transactions,  and  the  partnership  property.  The  defend* 
ant  Collins  to  be  at  liberty  to  bring  such  action  as  he  may  be 
advised  for  the  breach  of  any  covenant  in  the  articles  by  Downs 
or  his  executors.  The  executors  to  admit  their  refusal  to  become 
partners,  and  also  the  withdrawal  of  Downs'  share  of  the  capital 
in  the  concern,  and  the  defendant  Collins  to  be  allowed  to  set  off 
such  damages  (if  any)  as  he  may  recover  in  such  action,  against 
the  amount  (if  any)  which  shidl  be  found  due  from  him  by  the 
Master,  or  the  same  to  be  added  to  anything  which  shall  be  found 
ooming  to  Collins  from  the  estate  of  Downs. 
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[»442]  *Emebs6n  v.  Emebson. 

1848:  nth  and  26th  Noyember. 

Where  a  cause  la,  at  the  hearing,  ordered  to  stand  over,  with  liberfy  to  the  plain* 
tiff  to  amend  bj  adding  partiee^  and  no  further  proceedinga  are  taken,  the 
proper  couise  for  the  defendant  ia  to  moye,  upon  notice,  that  the  bill  be 
amended  within  a  certaui  time,  or  that  it  be  diamiaaed ;  and  not  to  moye  that  it 
be  diiBmisaed  simplj. 

At  the  hearing  of  this  cause  in  Kovember,  1846,  an  objection 
for  want  of  parties  was  taken  and  allowed,  and  the  cause  was 
ordered  to  stand  over,  with  liberty  to  the  plaintiff  to  amend  by 
adding  parties.  The  order  was  not  drawn  up ;  and  no  farther 
proceedings  having  been  taken, 

Mr.  B.  W.  Moore^  on  behalf  of  one  of  several  defendants,  moved 
to  dismiss  for  want  of  prosecution,  mentioning  Mitchell  v.  Lownr 
des,{a)  Dobede  v.  JEdward8,Q))  1  Dan.  Ch.  Pr.,  Headlam's  ed^ 
771,  n. 


Ncvember  llih, — ^The  Viob-Chanokllor  said,  that,  pending 
an  order  giving  leave  to  amend,  an  order  simply  dismiRHing  the 
bill  would  be  irregular. 

The  same  defendant  then  gave  the  plaintiff  a  further  notice  of 
motion,  that,  unless  the  bill  should  be  amended  within  one  week 
after  the  date  of  the  order  to  be  made  thereupon,  the  same  might 
be  disnussed  with  costs. 

November  25^A — ^Mr.  K  W.  Moore  moved  accordingly. 


The  Yice-Ghakcellor  made  the  order  according  to  the  notice 
of  motion. 

(a)  2  Goz,  16.  (&)  11  Sim.  464. 
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♦Manser  v.  Back.  [*448] 

1848:  17th,  18th,  19th,  and  2(yth  January;  11th  February. 

Premises  were  advertised  to  be  sold  according  to  certain  printed  particulars  and 
conditions  of  sale.  Before  the  sale  took  place,  several  of  the  printed  copies  were  - 
altered  by  the  vendor's  solicitor,  who  introduced,  in  writing,  a  reservation  of  a 
right  of  way  to  other  premises  belonging  to  the  vendor.  Several  of  the  altered 
copies  of  the  particulars  were  laid  on  the  table  in  the  auction  room,  without  any 
remark  with  regard  to  the  alteration,  and  an  altered  copy  was  delivered  to  the 
auctioneer,  who  read  the  same  aloud  before  the  biddings  commenced ;  but  the 
party  who  became  the  purchaser  did  not  hear  or  notice  the  alteration.  The  con- 
tract was  signed  by  the  auctioneer  (inadvertently,)  and  by  the  purchaser,  on  a 
copy  of  the  particulars  of  sale  not  containing  tiie  reservation.  Alter  the  purchase 
money  was  paid  and  possession  given,  the  purchaser  filed  his  bill  for  a  specific 
performance  of  the  contract  by  a  conveyance  flx>m  the  vendor,  without  a  reserva- 
tion of  the  right  of  way ;  and  the  bill  was  dismissed  without  costs. 

An  authority  given  to  an  auctioneer  to  sell  may  be  revoked  by  the  vendor  at  any 
time  before  the  sale^  and  such  revocation  is  valid  against  parties  dealing  without 
knowledge  of  it;  therefore,  in  a  suit  by  a  purchaser  to  enforce  specific  perform- 
ance of  a  contract  entered  into  by  the  auctioneer  by  mistake  or  inadvertence,  for 
the  sale  of  property,  as  to  part  of  which — a  right  of  way  over  the  land  sold— his 
authority  had  been  revoked,  it  is  competent  to  the  defendant  to  insist  upon  such 
revocation,  and  parol  evidence  is  admissible  in  support  of  that  defence. 

The  vendors  were  owners  of  copyhold  premises  at  Hoddesden, 
bounded  on  the  west  by  the  road  from  London  to  Ware,  on  the 
south  by  a  lane  called  Oonduit-Jane,  and  on  the  north  by  premises 
called  Whitky^s.  Part  of  these  premises  consisted  of  the  Fox 
Inn,  which  adjoined  the  London  and  Ware  road  and  Whitley's 
premises,  and  formed  the  north-western  part  of  the  premises  be- 
longing to  the  vendor.  There  was  a  right  of  way  from  Whitley's 
'  premises,  along  the  back  of  the  Fox  Inn,  to  Conduit-lane,  passing 
through  the  lot,  the  subject  of  this  suit  The  vendors  gave  di- 
rections for  the  sale  of  the  above  premises,  with  the  exception  of 
the  Fox  public-house  and  a  small  house  adjoining  it,  and  par- 
ticulars were  prepared  by  the  auctioneer,  describing  the  lot 
(being  lot  11,)  and  reserving  Whitley's  right  of  way.  At  the 
auction,  on  the  80th  of  May,  1844,  the  plaintiff)  and  one  Warner^ 
became  the  purchasers ;  and  on  the  evening  of  the  same  day, 
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memoranda  of  this  purchase,  written  on  two  copies  of  the  par- 
ticulars of  sale,  were  signed,  one  by  the  plaintiff^  for  himself  and 
Warner,  and  the  other  by  the  auctioneer.  On  the  7th  of  June, 
two  other  memoranda  of  the  contract  were  signed,  on  similar 

copies  of  the  particulars,  the  name  of  Warner  being  omit- 
[*444]    ted,  and  the  plaintiff  becoming  the  sole  purchaser.    *The 

title  was  afterwards  investigated,  the  purchase-money 
was  paid,  and  the  plaintiff  was  let  into  possession.  But  when 
the  surrenders  were  prepared,  the  vendors  insisted  on  the  right 
of  reserving  a  right  of  carriage-way  to  the  back  yard  of  the  Fox 
Inn.  Upon  this  the  plaintiff  filed  his  bill  to  enforce  a  surrender 
of  the  premises,  without  a  reservation  of  such  right  of  carriage- 
way. 

It  appeared  from  the  evidence,  that,  after  the  original  particu- 
lars and  conditions  of  sale  had  been  prepared  and  distributed,  it 
was  discovered  that  the  reservation  of  a  right  of  way  to  the  back 
yard  of  the  Fox  Inn  where  there  were  stables  and  a  coach  or 
cart  house,  had  not  been  made,  and  that  there  was  no  other  access 
for  carriages  to  those  premises.  The  information  of  this  £u^t  was 
received  in  London,  by  the  vendor's  solicitor,  on  the  evening 
before  the  day  of  sale,  and  he  immediately  altered  a  copy  of  the 
particulars  of  sale,  by  introducing  a  reservation  of  the  right  of 
way  to  the  Fox  Inn  after  the  reservation  of  the  right  of  way  to 
Whitley's  premises.  Fourteen  or  fifteen  copies  of  the  original 
particulars  were  altered  in  the  same  manner  by  his  derks.  These 
copies  were  brought  to  the  auction  room ;  some  were  distributed, 
without  observation,  and  the  others  placed  together  on  the  table, 
and,  after  the  sale,  the  greater  part  of  the  altered  particulars  were 
taken  away.  The  vendor's  solicitor  directed  the  auctioneer  to 
sell  according  to  the  altered  particulars.  It  was  proved  by  the  * 
evidence  of  the  vendor's  solicitor  and  the  auctioneer,  that  the 
auctioneer,  before  the  sale  took  place,  read  aloud  the  altered 
particulars ;  and,  on  that  part  of  the  plaintiff  it  was  proved  that 
several  persons  in  the  room  did  not  hear  or  notice  the  reading  of  the 

alteration.  The  particulars  of  sale,  on  which  the  memo- 
[*415]    randa  as  to  the  purchase  were  signed,  were  the  ^original 

copies  of  the  particulars,  not  containing  the  alteration. 
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The  auctioneer,  in  his  evidence,  stated  that  he  had  signed  these 
particulars  through  inadvertence. 


Mr.  RusseO^  Mr.  BomHly^  and  Mr.  GHffard,  for  the  plaintiff 

Mr.  Kenyan  Parker^  Mr.  Bott^  and  Mr.  Piggo%  for  the  defend* 

ant 

The  authorities  cited  are  mentioned  in  the  judgment,  from 
which  the  points  argued  will  sufficiently  appear. 


Fd).  llrt.— Vicb-Chancellor — ^after  stating  the  fiicts  to  the 
foregoing  effect) : — 

At  the  conclusion  of  the  argument  I  stated  mj  opinion,  to 
which  I  adhere,  that  the  original  insertion  of  Warner's  name 
did  not  affect  the  case,  and  that  the  terms  on  which  the  contract 
for  sale  was  made,  are  ascertained,  subject  to  the  question  which 
I  reserved. 

The  title  was  investigated,  but  some  points,  not  affectingt  his 
case,  remained  to  be  completed  on  the  28th  of  September,  1844. 
However,  on  that  day,  the  balance  of  the  purchase-money  was 
paid,  possession  was  given  to  the  plaintiff,  and  the  conveyance 
aloDC  remained  to  be  executed.  In  order  to  state,  in  the  clearest 
way  I  can,  the  question  I  have  now  to  decide,  I  will  suppose  the 
dispute  between  the  parties,  which  in  fact  arose  some  time  after- 
wards in  settling  the  conveyances,  to  have  arisen  on  the  same 
day  on  which  possession  was  given,  and  the  bill  to  have  been  filed 
immediately  afterwards. 

♦Whatever  the  effect  upon  the  cage  may  be,  it  is  in-  [*446] 
disputable,  that,  at  the  time  the  auctioneer  knocked 
down  Lot  11,  he  had  (as  between  himself  and  the  vendors)  no 
authority  to  sell  except  according  to  the  altered  particulars, 
provided  the  vendors'  solicitor  had  authority  to  make  the  alter- 
ation. 

Tlie  evidence  of  the  witnesses  as  to  what  was  said  in  the 
auction-room  is  of  little  value  when  given  a  long  time  after  the 
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sale,  unless  something  very  material  occurred  at  the  time  to  fix 
their  attention.  "Where  parties  supposed  that  they  already  knew 
what  was  in  the  particulars,  their  attention  was  not  likely  to  beu 
very  closely  directed  to  what  the  auctioneer  read,  even  if  they 
intended  to  be  bidders.  If  these  observations  should  not  be 
deemed  satisfactory,  it  must  be  remembered  how  much  greater 
force  is  to  be  given  to  the  testimony  of  two  credible  witnesses, 
one  of  whom  says  he  did  read,  and  the  other  says  he  heard  him 
read  (both  swearing  to  an  affirmative,)  than  to  the  negative 
evidence  of  those  who  only  say  they  did  not  hear  him  read  a 
particular  passage  or  clause.  But  I  must  give  the  plaintiff  the 
benefit  he  claims  of  not  having  heard  the  auctioneer  read  the 
reservation  of  the  right  of  the  way  to  the  Fox.  Nothing  but 
the  most  conclusive  evidence  could  induce  me  to  fix  him  with 
having  heard  it  read.  Not  meaning  to  lay  down  any  general 
rule,  I  say  that,  in  a  case  like  this, — after  the  circulatipn  of  the 
original  particulars,  and,  looking  at  the  manner  in  which  the 
altered  copies  were  dealt  with,  I  must  suppose  the  plaintiff  came 
into  the  auction-room  believing  the  sale  was  to  take  place  with- 
out other  reservation  than  was  specified  in  the  original  particulars. 
No  care  was  taken  to  correct  that  belief.  The  auctioneer  should 
not  have  satisfied  himself  with  merely  reading  the  altered  par- 
ticulars ;  he  should  pointedly  have  called  attention  to 
[*447]  the  fact  that  they  had  been  *altered,  and  in  what  way. 
The  onus  of  proving  this  distinct  notice  is  wholly  upon 
the  vendors,  and  they  have  not  discharged  it.  I  shall  therefore 
apply  myself  to  the  further  consideration  of  this  case,  upon  the 
hypothesis  that  the  auctioneer  read,  but  that  the  plaintiff  did  not 
hear  him  read,  the  new  reservation. 

Now  with  respect  to  the  law  which  is  to  govern  this  case,  I 
shall  follow  the  arguments  of  counsel.  Some  of  the  points  are 
clear.  If  the  vendors  had  been  plaintiff  asking  a  decree  for 
specific  performance,  with  an  addition  to  the  paper  signed  by 
Manser,  such  as  they  say  ought  to  have  been  introduced,  it  is 
clear  that  no  such  decree  could  have  been  made.  The  evidence 
to  prove  the  additional  term  would  have  been  inadmissible.  I 
notice  this  in  passing,  for  the  purpose  of  saying  it  is  to  a  case 
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of  this  description  that  tlie  case  of  JerddTison  v.  Pepys{a)  must  be 
referred.  From  the  statement  of  that  case  in  Higginson  v. 
Cloufes,{b)  it  is  manifest  that  Sir  L.  Pepys  was  the  defendant,  and 
that  the  evidence  which  was  rejected  was  there  adduced  by  the 
plaintiff ;  and  it  is  distinctly  shown  that  such  was  the  fact,  by 
the  citation  of  that  case  by  the  distinguished  counsel  in  The 
Marquis  of  Tonmahend  v.  Stangroom,{c) 

It  is,  however,  a  well- established  principle  of  equity,  that  the 
Court  will  not  enforce  the  specific  performance  of  an  agreement 
in  writing,  where,  from  fraud,  mistake,  or  surprise,  injustice 
would  be  done  to  the  defendant  by  a  decree  for  that  purpose. 
And,  therefore,  where  the  terms  of  the  written  agreement  have 
been  ambiguous,  so  that,  adopting  one  construction, 
they  may  reasonably  *be  supposed  to  have  an  effect  [*448] 
which  the  defendant  did  not  contemplate,  the  Court  has, 
upon  that  ground  only,  refused  to  enforce  the  agreement: 
Oalverly  v.  WiBMiww,(d)  Jenkinson  v.  PepySj{e)  Cbwes  v.  Higgin- 
s(m,{J  )  Neap  v.  Ahbott(g)  In  the  first  three  cases  the  plaintifiF  was 
the  author  of  the  ambiguity ;  but,  in  the  last,  the  vendor,  the 
author  of  the  ambiguity,  had  the  benefit  of  the  principle,  al- 
though it  was  certain  the  purchaser  supposed  he  was  buying  all 
he  claimed.  The  principle  is,  that  it  is  against  conscience  for  a 
man  to  take  advantage  of  the  plain  mistake  of  another,  or,  at 
least,  that  a  Court  of  equity  will  not  assist  him  in  doing  so.(^) 
In  the  cases  last  cited,  the  Court  was  enabled  to  apply  its  prin- 
ciple without  resorting  to  parol  evidence.  As  the  principle, 
however,  is  general,  where  the  fraud,  mistake,  or  surprise  cannot 
be  established  without  evidence,  equity  will  allow  a  defendant, 
to  a  bill  for  specific  performance,  to  support  a  defence  founded 
upon  any  of  those  grounds  by  evidence  dehors  the  agreement. 

(a)  Cited  by  Sir  W.  Grmt,  M.  R.,  16  Vee.  521 ;  Id.,  by  Sir  J.  Plmner,  V.  C,  1 
Yes.  k  Bea.  528.    See  aLso  6  Yes.  330,  in  argument 

Q))  15  Yes.  516.        (c)  6  Yes.  328,  331.        (d)  1  Yea.  jun  201.    See  n.  (48,)  Id. 

(c)  Ubi  supra.  (/)  1  Yes.  k  Bea.  624. 

ig)  C.  P.  Cooper,  333.    See  the  cases  there  collected. 

(h)  See  Sogden,  Y.  k  P.  &66,  11th  ed. 
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It  is  unnecessary  to  do  more  tban  refer'  to  the  cases  cited  by  Sir 
Edward  Sugden,  (Vend,  &  Pur.  pp.  157  et  seq.,  11th  ed.) 

The  question  is,  whether  the  fiiots  which  I  have  treated  as 
established  in  this  case,  bring  it,  in  &vor  of  the  vendors,  within 
the  principle  I  have  referred  to.  I  think  the  answer  must  be  in 
the  afl5rmative.  True  it  is,  that  the  plaintiflF,  upon  the  supposi- 
tion I  now  make,  bona  fide  believed,  and  was  justified  in  believ- 
ing, that  he  had  purchased  that  which  he  claimed  by  his  bill. 
But  if  mistake,  without  fraud,  be  a  ground  for  refusing  a  decree 
for  specific  performance,  what  more  can  be  necessary  than  dis- 
tinct and*  satisfactory  proof  of  such  mistake.  That 
[*449]  *the  defendant,  who  undertakes  to  prove  such  a  case, 
undertakes  (as  Lord  Eldon  said)  a  task  of  great  difficulty, 
is  not  to  be  denied.  But  if  the  difficulty  be  got  over  by  evidence 
so  stringent  that  the  Court  may  safely  act  upon  it,  why  is  not 
the  principle  to  be  applied  ? 

It  is  not,  upon  the  evidence,  to  be  doubted,  that  the  vendor's 
solicitor  did,  before  the  sale,  alter  the  particulars  in  the  way  sug- 
gested by  the  defence,  and  distribute  them  in  the  sale-room.  Nor 
is  it  to  be  doubted  that  he  instructed  the  auctioneer  to  sell 
according  to  the  amended  particulars ;  nor  that  the  auctioneer 
was  bound  to  do  so,  and  was  limited  by  those  instructions,  pro- 
vided the  vendor's  solicitor  had  authority  to  give  them.  Are  the 
vendors  in  such  a  case  to  be  bound  in  this  court  by  the  careless- 
ness of  the  auctioneer,  in  a  case  in  which  (according  to  my  present 
hypothesis)  the  situation  of  the  purchaser  is  substantially  un- 
changed ?  or  is  it  not  a  case  in  which  justice  i^  best  consulted  by 
leaving  the  parties  to  their  legal  remedies  ?  Principle  and  au- 
thority appear  to  me  to  show  that  the  question  must  be  determined 
in  the  defendant's  favor. 

It  was  said  in  argument,  that,  if  there  were  any  mistake,  that 
mistake  was  all  on' the  part  of  the  vendors,  and  that  all  that  had 
passed  was,  as  regards  the  plaintiflF,  res  inter  alios^  and  not  binding 
upon  him.  But  that  argument  proves  too  much.  If  admitted, 
it  would  deprive  a  vendor  of  a  power  to  revoke  an  authority  to 
sell,  unless  he  could  prove  that  the  revocation  was  actually  known 
to  the  party  who  chanced  to  become  the  purchaser.   This  cannot 
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be  suocessfull J  contended  for.    The  revocation  of  ike  authority 

of  the  auctioneer  is  operative  per  se,  and  therefore,  like 

a  deed,  is  binding  *upon  persons  not  parties  to  or  conu-    [*450] 

sant  of  it    From  deference  to  the  arguments  of  counsel^ 

I  have  considered  this  case  with  reference  to  the  cases  upon 

mistake,  as  a  ground  of  defence  to  a  bill  for  specific  performance. 

But  the  ground  upon  which  the  defence  might  most  properly  be 

rested  is,  that  the  auctioneer  had  no  authority  to  sell,  except 

according  to  the  altered  particulars.    No  doubt  the  evidence 

must  be  very  clear  to  let  in  such  a  defence,  but  I  cannot  bring 

myself  to  doubt  the  truth  of  the  defendant's  case. 

It  was  said,  however,  that  the  vendor's  solicitor  had  no  authority 
to  make  the  alteration  in  question.  That  suggestion  appears  to 
me  plainly  inadmissible.  The  Fox  Inn  was  not  to  be  sold.  It 
was  therefore  plainly  the  duty  of  the  solicitor  for  the  vendors  to 
take  care,  that  in  selling  the  other  lots,  the  Fox  was  preserved 
to  the  vendors.  How,  then,  can  it  be  successfully  argued,  that 
he  would  not  have  neglected  his  duty  if  he  had  so  sold  the  pro- 
perty adjoining  the  Fox  as  to  make  the  Fox  untenantable  ?  K 
the  argument  of  the  plaintiffs  counsel  on  this  point  be  right,  the 
reservation  could  not  properly  have  been  inserted  by  the  solicitor 
in  the  original  particulars. 

Bill  dismissed,  without  costs. 
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[*461]  *Pennington  v.  Buckley. 

1848 :  14th,  16th,  17th,  and  24th  November. 

The  circamstance,  that  a  fUnd,  in  which  a  par^  takea  a  life  interest  imder  a  will, 
IB  transferred  by  the  executor  to  the  trustees  of  that  fund  appointed  by  the 
will,  is  not  necessarily  and  conclusively  a  sevejance  of  the  fund  from  the  bulk 
of  the  estate,  unless  the  executor  has,  by  such  transfer,  done  all  that  it  is  in> 
cumbent  upon  him  to  do  in  the  administration  of  the  f\md. 

Upon  a  transfer  to  trustees  of  a  fund  bequeathed  to  them  upon  tmst  to  pay  the 
interest  to  a  tenant  for  life,  without  any  bequest  of  the  ooipus,  or  with  a  be- 
quest thereof  of  doubtful  Talidity,  and  which  upon  construction  might  fail, 
so  that  the  corpus  would  ultimately  become  part  of  the  residuary  estate,  the 
trustees  of  such  fund  are  not,  ipso  &cto,  trustees  for  the  residuary  legatees  or 
the  next  of  kin,  but  the  corpus  of  the  f\md  must  be  regarded  as  assets  of  the 
testator's  estate  unadrainistered  ultra  the  life  estate. 

The  circumstance,  that  the  residue  of  the  estate  (omitting  the  fund  so  vested  ih 
trustees  for  the  tenant  for  life)  has  been  administered  in  equity,  does  not 
affect  the  principle ;  nor  is  it  less  applicable,  because,  from  the  time  which  has 
elapsed  since  the  death  of  the  testator,  the  executor  is  not  a  necessary  party 
ui  the  administration  of  the  particular  fbnd,  and  has  not  been  made  a  party  to 
the  suit 

Bequest  for  the  benefit  of  unbeneficed  curates,  whose  annual  incomes  do  not  ex- 
ceed 351,  and  to  such  as  shall  be  recommended  in  a  certain  manner — Hdd  fo 
comprise  two  dasses, — ^thoee  having  incomes  of  362.  and  under,  and  also  those 
recommended  in  the  way  prescribed. 

J.  C.  Launder,  by  his  will,  dated  in  1801,  after  giving  various 
legacies,  charitable  and  otherwise,  gave  as  follows : — 

"I  give  and  bequeath  unto  Mr.  Thomas  Jekyll  Rawson,  of 
Nottingham,  and  to  Mr.  John  Exley,  attorney  in  Castle-street, 
Holbom,  in  London,  and  the  survivor  of  them,  and  his  heirs,  in 
trust,  all  the  stock  purchased  by  me  and  standing  in  my  name 
in  the  Reduced  SI  per  Cents,  as  also  the  stock  purchased  by  me 
and  standing  in  my  name  in  the  32^  per  Cents  Consolidated 
Annuities,  upon  trust  to  pay  the  interest  of  them  both  to  the 
above  described  Margaret  Norton,  during  her  natural  life  and 
whilst  she  continues  single ;  but  in  case  of  her  marrying  or  death, 
then  my  will  and  meaning  is,  that  the  said  Thomas  Jekyll  Raw* 
son  and  John  Exley  should  transfer  into  the  name  of  the  Arch 
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deacon  of  Notimghain,  and  his  successors  for  the  time  being,  all 
my  stock  purchased  and  standing  in  my  name  in  the  8/.  per 
Gents  Beduced,  in  trust,  nevertheless,  that  he  the  said  Arch- 
deacon, and  his  successors  for  the  time  being,  do  pay  or  cause  to 
be  paid  the  yearly  interest  of  the  said  stock,  as  often  as  it  becomes 
due,  to  such  unbeneficed  curates  in  the  deanery  of  Bingham, 
Nottinghamshire,  whose  annual  salary  and  income  does  not  exceed 
35t,  and  to  such  as  shall  be  recommended  to  him  by  a 
plurality  of  voices  of  the  beneficed  clergy  of  the  *deanery  [*452] 
of  Bingham,  at  his  or  his  official's  visitation  annually 
held  at  Nottingham,  after  the  following  rate,  (viz.,)  to  an  unmar- 
ried curate  102.,  to  a  married  curate  with  a  family  202.,  and  this 
to  as  many  as  the  interest  of  the  stock  will  admit  of,  after  all 
contingent  expenses  are  discharged ;  and  my  meaning  is,  that  no 
curate  shall  receive  this  donation  more  than  once,  whilst  remains 
in  the  said  deanery  any  such  curate  who  has  not  received  the 
benefit." 

And,  in  a  subsequent  part  of  the  will,  the  testator  declared, 
that  if  any  of  the  charitable  legacies  or  devises  thereby  left  and 
bequeathed  by  him  to  any  person  or  persons,  use  or  uses,  should 
fail  taking  effect  through  any  flaw  in  law  or  other  means,  for  the 
benefit  or  purposes  for  which  they  were  designed  by  him,  or  if 
the  business  for  which  they  were  calculated  should  not  be  com- 
pleted in  the  time  limited  after  his  death,  then  he  desired  that 
they  should  be  considered  as  lapsed  legacies,  and  the  forfeitures 
of  such  sums  of  money  should  be  equally  divided  between  John 
Buckley  and  the  wife  of  the  Eev.  Eobert  Thorp,  (under  no  control 
of  her  husband,)  whom  he  made  his  residuary  legatees,  and  should 
belong  to  them  and  their  heirs  forever. 

The  will  of  the  testator  was  proved  in  1804  by  Margaret  Nor- 
ton, the  executrix;  and,  some  time  afterwards  the  executrix 
transferred  into  the  names  of  the  trustees,  Bawson  and  Exley, 
the  sums  of  4418Z.  Eeduced  Annuities  and  4400t  Consols,  being 
stock  which  had  been  purchased  and  standing  in  the  name  of  the 
testator.  In  the  year  1805  a  cause  was  instituted  for  the  admin- 
istration of  the  testator's  estate ;  but  it  did  not  appear  that  any 
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notice  was  taken  of  these  sums  in  that  suit    After  the  death  of 
Margaret  Norton  which  took  place  in  1845,  the  repre- 

[*453]    sentatives  of  the  last  survivor  of  the  ^trustees,  Bawson 
and  Exlej,  filed  their  bill  against  the  persons  claiming 

to  be  entitled  to  the  residuary  personal  estate  of  the  testator, 

the  Archdeacon  of  Nottingham,  as  the  trustee  of  the  charity,. 

and  the  Attorney-General  for  the  direction  of  the  Court  as  to  the 

distribution  of  the  fund. 
It  was,  at  the  hearing  of  the  cause  and  on  further  directions, 

admitted  by  all  parties,  that  there  were  no  curates  in  the  deanery 

of  Bingham  whose  annual  salary  did  not  exceed  852. 

The  Vice-Chancellob,  taking  that  supposition  to  be  true, 
held,  that  the  charitable  gift  of  the  Seduced  Annuities  was 
nevertheless  good,  inasmuch  as  he  construed  the  bequest  to  be 
for  the  benefit  of  two  classes  of  unbeneficed  curates  in  the 
deanery,  and  not  for  one  class  with  two  qualifications :  he  consi* 
dered  the  objects  of  the  bounty,  the  "  unbeneficed  curates,"  to 
be  an  antecedent  twice  referred  to ;  first,  in  the  selection  of  such 
of  them  as  had  annual  salaries  not  exceeding  8521,  and,  secondly, 
those  having  greater  annual  salaries,  but  having  also  lihe  pre- 
scribed reconmiendation. 

The  question  then  arose  as  to  the  costs  of  the  suit,  the  pur- 
pose of  which  .was  to  deal  with  funds  in  the  .circumstances  above 
stated. 


Mr.  WaBosr  and  Mr.  Siflfums  appeared  for  the  plaintiflk 

The  SoliciicT'Oenercd  and  Mr.  C.  HaO^  for  the  defendant  the  re- 
presentative of  Buckley,  one  of  the  residuary  legatees,  and  Mr. 

RoU  and  Mr.  Bates^  for  the  parties  claiming  under  Mrs. 
[♦464]    Thorp,  the  other  residuary  *legatees,  submitted — ^First, 

that  the  funds  were  separated  from  the  general  estate, 
and  that  the  costs  ought  to  be  borne  by  the  particular  fiind,  and 
not  by  the  residue :  Jerwur  v.  Jerumr,{(£)    And  secondly,  that  the 

(a)10V€&66S,678. 
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necessity  of  the  suit,  as  to  the  particular  fund,  having  been  occa- 
sioned by  the  difficulty  of  construing  the  charitable  gift,  the  costs 
ought  to  be  paid  exdusively  out  of  the  Seduced  Annuities  given 
to  the  charity. 

Mr.  Wray^  for  the  Attorney- Oeneral)  and  Mr.  Lloyd^  for  the 
Archdeacon,  argued  that  the  costs  ought  to  be  paid  out  of  the  re- 
siduary estate,  as  in  Wilson  v.  Sgpiire.{a) 


Vicb-ChanUellor  : — The  testator,  by  his  will,  gave  to  trus- 
tees certain  Beduced  Annuities  and  also  certain  Consols,  upon 
trust,  for  Margaret  Norton,  and  after  her  death  or  marriage,  upon 
trust,  as  to  the  Beduced  Stock,  for  charitable  purposes  mentioned 
in  the  will ;  but  made  no  disposition  of  the  Consols  after  the 
death  of  Margaret  Norton,  except  that  which  was  contained  in 
the  residuary  clause  of  the  will,  whereby  the  same,  subject  to 
the  interest  of  Margaret  Norton,  would  pa&s  to  the  residuary 
legatees.  The  testator  appointed  executors,  of  whom  Margaret 
Norton,  the  tenant  for  life,  was  one.  Margaret  Norton  alone 
proved  the  will  of  the  testator,  in  1804,  and  afterwards  (but 
when  or  under  what  circumstances  does  not  appear)  transferred 
into  the  names  of  the  trustees  the  testator's  Beduced  Annuities 
and  Consols. 

The  plaintiffs  in  the  c-ause  are  the  personal  representatives  of 
the  survivor  of  the  trustees  of  the  above  mentioned 
stocks,  and  became  such  personal  representatives  *in  [*455J 
January,  1844.  In  April,  1845,  Margaret  Norton  died; 
and  in  November,  1845,  the  present  bill  was  filed  for  the  purpose 
of  having  the  direction  of  the  Court  in  the  distribution  of  the 
above-mentioned  stocks.  The  defendants  are,  first,  the  Attorney- 
General,  who  claims  the  benefit  of  the  charitable  bequest; 
secondly,  the  Archdeacon  of  Nottingham,  who  may  be  described 
as  a  trustee  for  the  charity ;  and  thirdly,  the  persons  claiming  to 
be  entitled  to  the  residuary  personal  estate  of  the  original  testa- 
tor.   These  defendants  dispute  the  validity  of  the  charitable  be- 

(a)  13  Sim.  212. 
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quest,  and  claim  both  funds.  My  decision,  at  the  hearing  of  the 
cause  on  further  directions,  was  in  favor  of  the  charity  as  to  the 
Beduced  Stocky  and  in  favor  of  the  residuary  legatees  as  to  the 
Consols ;  and  the  point  upon  which  alone  (except  a  question  as 
to  the  proper  account  to  which  a  share  of  the  Consols  should  be 
carried)  I  have  now  to  express  my  opinion,  is,  in  what  way  the 
costs  of  the  suit  are  to  be  provided  for. 

It  appears,  that,  on  a  former  occasion,  I  intimated  on  opinion 
that  the  costs  of  the  suit  ought  to  be  paid  out  of  the  Consols,  as 
being  part  of  the  residue  of  the  testator's  estate  still  unadminis- 
tered,  but  I  did  not  decide  the  point  That  opinion  I  was  re- 
quested by  counsel,  on  the  occasion  of  the  last  argument  in  the 
present  term,  to  reconsider.  One  thing,  I  apprehend,  is  clear  ; 
viz.  that  the  most  favorable  decision  I  can  make  for  the  residu- 
ary legatees  must  be  by  directing  an  apportionment  of  the  costs 
between  the  two  funds, — admitting  that  the  two  funds  are  to  be 
considered  as  severed  from  the  bulk  of  the  testator's  estate,  so  as 
to  throw  the  costs  upon  the  severed  fund,  according  to  the  com- 
mon rule.  There  is  no  principle  upon  which  I  can  throw  the 
entire  costs  upon  the  charity  portion  alone.  The  costs 
[*456]  of  the  suit  have,  in  part,  been  occasioned  in  ^making 
out  the  title  of  the  residuary  legatees,  which  was  as  ne* 
cessary  for  the  indemnity  of  the  plaintiflEj,  as  was  a  decision  upon 
the  charity  question ;  and  the  claim  of  those  residuary  legatees 
to  the  Reduced  Stock  has  failed.  It  is  impossible,  in  such  circum- 
stances, to  hold  that  the  suit,  has  been  occasioned  by  the  charity 
question  alone,  or  that  the  charity  fund  alone  ought  to  bear  the 
costs. 

But  can  I  go  so  far  as  this  in  favor  of  the  residuary  legatees  ? 
Ought  not  their  share  of  the  funds  to  bear  the  whole  costs  of  the 
suit  ?  This  question  I  must  try  with  strictness, — ^for  it  is  one 
strictissimi  juris,  and  I  admit  depends  upon  the  question,  whether, 
by  the  transfer  of  the  two  sums  of  stock  to  the  trustees  by  Mar- 
garet Norton,  that  fund  was  so  separated  firom  the  general  estate 
as  to  make  the  trustees  to  whom  it  was  transferred  trustees  for 
the  residuary  legatees  after  the  death  of  Margaret  Norton,  or 
whether,  notwithstanding  the  simple  transfer  alone,  they  were 
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not,  subject  to  the  life  interest  of  Margaret  Norton,  trustees  for 
the  executors  of  the  original  testator ;  that  is,  whether  the  re- 
mainder in  the  two  stocks,  subject  to  Margaret  Norton's  interest, 
did  not  remain  assets  unadministered,  notwithstanding  the  trans- 
fer. I  speak  of  the  immediate  and  simple  effect  of  the  transfer 
eo  instante  that  it  was  made.  Now  my  opinion  certainly  is,  that 
if  Margaret  Norton  had  died  the  day  after  the  transfer,  the  trus- 
tees of  the  stock  could  not  have  been  advised  to  distribute  it 
without  the  sanction  of  the  personal  representative  of  the  origi- 
nal testator ;  that,  to  a  bill  filed  at  that  day  by  the  trustees  to 
administer  the  funds  transferred  to  them,  the  personal  represen- 
tative of  the  original  testator  would  have  been  a  necessary  party, 
and  that  such  personal  representative  might  have  claimed  t^e 
ftmds  as  assets  unadministered,  notwithstanding  the  sim- 
ple transfer.  The  payment  of  a  legacy  while  debts  *are  [*457] 
unpaid  may  furnish  a  just  inference  that  there  are  assets 
to  pay  deWts.  But  the  transfer  of  the  stocks  by  Margaret'  Nor- 
ton to  the  trustees  furnished  no  inference  that  the  residue  of  the 
stocks  might  not  be  wanted  for  purposes  having  priority  over 
the  claims  of  the  residuary  legatees.  Something  more,  therefore, 
as  it  appears  to  me,  was  wanted  the  day  after  the  transfer,  to 
entitle  the  residuary  legatees  to  say  that  this  portion  of  the  tes- 
tator's estate  was  so  completely  administered  and  separated  from 
the  testator's  general  estate  and  transferred  to  themselves,  that 
the  personal  representative  of  the  original  testator  had  lost  all 
dominion  over  it  The  case  is  the  same  as  if  there  had  been  a 
direction  to  set  apart  a  sum  of  money  to  provide  for  an  annuity 
for  life,  and  no  subsequent  disposition  of  the  fund  had  been 
made ;  would  such  an  application  of  the  sum,  ipso  facto,  make 
the  trustees  of  it  trustees  for  the  next  of  kin  or  the  residuary 
legatees  of  the  testator  ?    I  think  it  clearly  would  not. 

The  next  question  is,  whether  anything  has  since  been  done  to 
alter  the  case  in  this  respect  It  appears  that,  in  1805,  a  suit 
was  instituted  by  the  residuary  legatees  of  the  testator  against 
Margaret  Norton,  for  the  administration  of  the  estate.  A  de- 
cree directing  the  usual  accounts  of  the  testator's  estate  was  made, 
and|  by  the  order  on  further  directions,  in  1810,  the  residuary 
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estate  was  distributed  amongst  the  persons  entitled  thereto,  with 
the  exception  of  the  two  sums  of  stock  in  question  in  this  cause. 
As  to  those  sums,  the  proceedings  in  the  cause  of  1806  are,  as  I 
understand,  altogether  silent  Those  sums,  and  the  transfer 
thereof  by  Margaret  Norton,  ought  undoubtedly  to  have  been 
the  subject  of  charge  and  discharge  by  Margaret  Norton;  and 
if  that  had  been  done,  the  decree  on  further  directions  would  in 
some  way  or  other  have  provided  for  thi^  mode  of  deal- 
[*458]  ing  *with  the  stocks  in  question  at  Margaret  Norton's 
death.  But  this  was  not  done ;  this  is  a  portion  of  the 
residue  which  has  escaped  notice ;  and  the  position  of  the  stocks 
appears  to  me  to  have  been  unaltered  by  the  proceedings  in  the 
suit  of  1805 ;  and  if  the  case  is  to  be  tried  strictly,  nothing  has 
yet  been  done  which  can  be  deemed  an  administration  of  the 
stocks  ultra  the  life  estate  of  Margaret  Norton. 

This,  however,  leads  to  a  conclusion  not  desirable  for  any 
party ;  that  is,  that  this  suit  is  improperly  framed,  and  that  the 
executor  of  the  original  testator  was  a  necessary  party  to  it : 
not,  as  in  Jenour  v.  Jenour^ia)  for  the  purpose  of  getting  costs 
out  of  the  general  estate,  in  a  suit  to  decide  a  right  relating  to  a 
part  of  that  estate  clearly  severed  from  it;  but  because  this  part 
of  the  estate  has  not  been  administered  at  all,  either  by  the  exe- 
cutors before  suit  or  by  the  Court  in  the  suit  of  1805.  The 
right  of  the  residuary  legatees  to  the  Consols  is  without  doubt 
constructively  decided  by  the  order  on  further  directions  in  the 
suit  of  1805 ;  but  the  stock  is  unadministered,  unless  the  trans- 
fer alone  had  that  effect,  upon  which  point  I  have  already  ex- 
pressed my  opinion. 

If  the  executor  were  a  party,  I  think  the  case  would  fall  under 
the  ordinary  rule,  and  the  costs  would  come  out  of  the  Consols 
as  part  of  the  general  estate.  There  can  be  no  doubt  of  this,  if 
I  am  right  in  treating  them  as  unadministered.  The  question, 
then,  is,  whether,  in  point  of  form,  I  can  act  upon  this  principle 
in  the  absence  of  the  executor  of  the  original  testator,  whose 
interest  the  argument  assumes,  and  at  the  same  time  deal  with 

(a)10Ve&573. 
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the  question  of  costs  as  if  he  were  present  It  is  now  nearly 
fifty  years  since  the  testator  died,  and  nearly  forty  years  since 
the  order  on  further  directions  in  the  suit  of  1805. 
*After  that  lapse  of  time  it  is  only  a  question  of  form.  [*459] 
And,  if  the  executors  were  made  a  party,  the  Court 
would  scarcely  think  it  sufficient  for  the  executor  alone  to  be  a 
party,  without  the  residuary  legatees:  Loy  v.  Duckett,{a)  In 
such  circumstances,  I  can  do  no  wrong  in  treating  the  case  as 
one  in  which  the  executor  has  no  such  interest  in  the  fiind  as 
makes  him  a  necessaiy  party  for  his  own  sake,  or  for  the  sake 
of  any  he  might  represent.  Having  satisfied  myself  upon  these 
two  points,  I  may,  I  think,  treat  the  Consols  as  part  of  the  resi- 
due unadministered,  and  subject  to  the  same  liability,  upon  the 
question  of  costs,  as  if  the  executor  were  a  party. 

If  in  the  suit  of  1806  the  stocks  were  dealt  with,  my  conclu- 
sion is  altogether  wrong.  I  understand  &om  the  counsel  in  the 
cause,  that  the  parties  are  dissatisfied  with  my  judgment  on  the 
main  question ;  my  judgment  upon  the  question  of  costs  may 
be  reviewed  with  it 

(a)  Cr.  ft  Pb.  306. 
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HUNTEB  V.  NOCKOLDS. 

1848 :  8th  and  29th  June ;  3rd  July. 

After  a  ,plea  of  outlawty  of  the  plaintif!^  the  outlawry  was  reversed,  and  it  was 
held  that  the  plaintiff  was  entitled  to  an  order  of  the  Court  for  the  issue  of  a 
new  subpcena  against  the  defendant^  and  that,  upon  servioe  of  such  subpoena^  and 
payment  of  20&  costs,  (as  directed  by  Lord  Clarendon's  Order,)  the  defend- 
ant should  answer  the  bill,  and  that  the  costs  of  the  motion  must  be  paid  by  the 

plRintifT. 

Sir  Francis  Vincent,  one  of  the  defendants  in  this  cause, 
pleaded  to  the  bill  the  outlawry  of  the  plaintiff.(a)  The  plain- 
tiff afterwards  procured  the  outlawry  to  be  reversed. 

[♦460]  Mr.  SouthgcUe  moved,  ex  parte,  that  the  plaintiff  *might 
be  at  liberty  to  serve  a  new  subpoena  upon  Sir  Francis 
Vincent)  upon  payment  to  him  of  20s.  costs ;  and  that  he  might 
be  ordered  to  answer  the  bill  within  six  week.  He  cited  Lord 
Clarendon's  Order,(6)  and  1  Daniel's  Chancery  Practice,  p.  51, 
Headlam's  edition. 

The  Vicb-Chanckllor  said,  that  if  the  plaintiff  could,  after 
reversal  of  the  outlawry,  pass  by  the  plea,  and  proceed,  under 
Lord  Clarendon's  Order,  to  issue  a  new  subpoena,  without  other 
notice  to  the  defendant  than  service  of  the  subpoena  when  it  was 
issued,  and  payment  of  the  20s.  costs,  (upon  which  he  expressed 
no  opinion,)  the  plaintiff  did  not  require  the  previous  order  of 
the  Court  for  that  purpose ;  but,  if  a  previous  order  of  the  Court 
were  necessary,  notice  must  be  given  of  the  application  for  that 
order. 

The  plalintiff  then  gave  notice  of  motion,  that  the  plaintiff 
might  be  at  liberty  to  serve  a  new  subpoena  on  the  defendant,  on 
payment  of  205.  costs;  and  that  the  defendant  might  be  ordered 

(a)  See  2  Fh.  641;  ante,  p.  12,  S.  0.  (b)  Beames'  Orders^  176. 
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to  answer  the  bill  within  six  weeks  of  the  time  of  sach  service 
and  payment. 


June  29/A. — ^The  Sc>}iciJboT'(h:neral  and  Mr.  Southgale^  in  sup- 
port of  the  motion. — ^No  precedent  for  the  order  to  be  made  in 
such  a  case  had  been  found.,  No  record  could  be  found  of  what 
was  afterwards  done  on  the  Subject  of  the'  plea  in  Waters  v. 
Chamber8,{a)  It  would  rather  appear  that  the  plaintiff  Waters 
.  became  bankrupt,  and  a  supplemental  bill  was  filed  by  his  assig- 
nees. The  plea  of  outlawry,  is  a  good  plea  only  "  so  long  as  the 
outlawry  remaineth  in  force. "(*)  According  to  Lord 
♦Clarendon's  Order,"  it  was  sufficient  to  serve  a  new  s^b-  [*461] 
poena,  and  pay^O^.  costs;  and  to  the  same  effect  was  the 
Practical  Itegister.(o)  In  Daniel's  Practice,(c;?)  it  was  said,  on  the 
authority  of  Chief  Baron  Gilbert,(e)  that  a  bill  of  revivor  must 
be  filed,  as  the  suit  had  abated.  Another  reason  there  assigned 
for  a  bill  of  revivor  was,  that,  as  tl^^  plea  and  judgment  were 
parts  of  the  record,  there  would  be 'an  inconsistency  in  subse- 
quent proceedings,  without  some  entry  on  the  record  to  show 
that  the  ground  of  the  judgment  had  been  removed ;  but  that 
was  scarcely  a  sufficient  reason,  for  the  orders  of  the  Court  were 
registered  in  the  Beport  Office,  whilst  the  bills,  pleas,  demurrers, 
and  answers  were  filed  in  the  Office  of  Becords ;  therefore  an 
answer  would  frequently  follow  in  the  Becord  Office  a  plea  by 
the  same  defendant,  for  the  order  overruling  the  plea  would  be 
in  the  Beport  Office.  The  Forum  Bomanum,  which  was  pub- 
lished in  1758,  contained  no  mention  of  Lord  Clarendon's  Orders, 
and  was  probably  confined  for  the  most  part  to  those  rules  which 
were  the  same  both  in  the  Court  of  Chancery  and  in  the  Ex- 
chequer. They  dted  also  Lord  Bedesdale's  Treatise  on  Pleading, 
p.  185,  8d  edition. 

(a)  1  Sim.  ft  St  225. 

Q>)  Lord  Clarendon's  Orden,  18th  Julj,  1666,  Beaoies'  ed.  176.    See  Beames  on 
Pleas,  p.l01,  n.  (2.) 
(c)  Page  327,  Wyatt's  ed.  (d)  YoL  1,  p.  61,  Headlam's  ed. 

(e)  For  Bom.  63,  177. 
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Mr.  Scfumberg,  for  the  defendant  Sir  Francis  Vincent,  opposed 
the  motion.  He  submitted  that  the  view  of  the  practice  taken 
by  Chief  Baron  Gilbert  was  consistent  with  Lord  Clarendon's 
Order,  for  the  bill  of  revivor  might  be  necessary,  as  well  as  the 
subpoena  to  answer  the  original  bill.  It  was  also  consistent  with 
principle,  for  every  plea  must  be  eitljier  a  plea  in  bar  or  a  plea  in 
abatement  Outlawry  was  a  ground  for  a  plea  in  abatement,  and 
thence  it  followed  that  revivor  was  necessary. 


[♦462]  *Vice-Chancellob  :^I  have  not  been  assisted  by  a 
reference  to  any  previous  order  of  the  Court  in  a  similar 
case.  I  tl^nk  Lord  Clarendon's  Order  applies  to  the  present  case. 
The  only  question  is,  how,  after  a  plea  of  outlawry  has  been 
allowed,  the  cause  is  again  to  be  set  on  foot, — whether  the  plain- 
tiff is  entitled,  under  Lord  Clarendon's  Order,  to  issue  a  subpoena^ 
without  application  to  the  Court,  or  to  obtain  an  order  for  a  new 
subpoena,  and  that  the  defendant  may  answer  the  bill,  upon  the 
service  of  the  new  subpoena,  and  payment  of  the  205.  costs.  The 
Order  sajrs,  that  a  plea  of  outlawry,  if  it  be  in  any  suit  for  that 
duty  touching  which  relief  is  sought  by  the  bill,  is  insufficient 
according  to  the  rule  of  law,  and  shall  be  disallowed  of  course, 
as  put  in  for  delay ;  and  the  plaintiff  may,  notwithstanding  such 
plea,  take  out  process  to  enforce  the  defendant  to  make  a  better 
answer,  and  pay  five  marks  costs."(a)  This  could  not  well  be 
done  as  of  course,  or  without  a  special  order  for  the  purpo6e.(6) 
It  is  suggested  in  some  of  the  books  of  practice,  that  a  bUl  of 
revivor  is  necessary  in  such  a  case ;  but  I  think  that  is  not  so, 
and  that  the  plaintiff  is  entitled  to  the  order  which  he  asks.  The 
plaintiff  must  pay  the  defendant  the  costs  of  the  motion,  such 
costs  having  been  incurred  in  consequence  of  the  outlawry. 

(a)  Lord  GLaiendon's  Order,  18th  July,  1666 ;  Beames'  Orders,  ITS. 

(b)  See  Qilb.  Vat,  Bom.  54,  as  to  pleas  of  outlawry  insoiBcient  in  point  of  ton. 
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♦Rowland  v.  Mobqan.  [*468] 

1848:  18th,  19th,  2lBt,  22nd,  and  28th  February;  mh  April 

Bequest  of  plate,  jewels,  and  other  chattel^  by  the  Earl  of  Abergavenny  to  his  son,. 
Viscount  NeviU,  and  his  heirs,  Earls  of  Abergavenny,  *''  to  be  held  as  heir- 
looms," with  a  direction  to  the  testator's  executors  to  make  an  inventory  of  all 
such  chattels  and  efifects ;  and  a  subsequent  bequest  by  a  codicil,  declaring, 
that,  in  addition  to  the  articles  and  things  he  had  in  his  will  made  heirlooms,  cer- 
tain other  articles  should  be  considered  and  taken  to  be  heirlooms,  and  bequeath- 
ing the  same  to  his  executors  "  as  heir-  looms  in"  his  "  family,"  directing  them 
to  make  an  in ventory  thereof  and  sign  the  same: — Heid^  that  the  gift  of  the  chat- 
tels was  not  executoxy;  that  the  same  vested  absolutely  in  the  first  taker, 
Yiscount  NeviU,  who  succeeded  the  testator  in  the  earldom ;  and  that,  not  hav- 
ing been  disposed  of  by  him  in  his  lifetime,  the  same  upon  his  death  passed  to 
his  executors. 

The  addition  in  the  codicil  of  the  words  "as  heirlooms  in  my  family,"  gives  rise 
to  no  distinction  in  point  of  construction. 

If  the  gift  bad  been  executory,  inasmuch  as  there  was  the  dignity,  the  family  es- 
tate, and  the  purchased  estate,  and  it  was  not  certain,  upon  the  language  of 
the  bequest,  to  which  the  testator  would  annex  the  chattels^  the  condusioii 
would  have  been  the  same — Sembk, 

Tms  bill  was  filed  by  the  executor  of  Henry,  late  Earl  of 
Abergavenny,  against  the  executors  of  John,  the  late  Earl,  who 
was  the  eldest  son  of  Earl  Henry,  and  also  against  William,  the 
present  Earl,  the  second  son  of  Earl  Henry,  William  Viscount 
Nevill,  and  Ralph  Pelham  Nevill,  the  sons  of  the  present  Earl, 
and  Reginald  Henry  Nevill,  son  of  George  Henry  Nevill,  who 
was  the  brother  of  the  testator  Earl  Henry ;  and  the  object  of 
the  suit  was  to  determine  which  of  the  defendants  were  entitled 
to,  or  what  interests  they  respectively  had  in,  a  valuable  collection 
of  plate,  jewelry,  and  articles  of  furniture,  apparel  and  ornament, 
which  had  belonged  to  Earl  Henry,  and  were  bequeathed  by 
his  will  and  second  codicil, 

The  clause  of  the  will  of  Earl  Henry,  disposing  of  the  articles 
in  question,  was  as  follows : — "  And  I  hereby  give  and  bequeath 
unto  my  said  son  John,  Lord  Viscount  Nevill,  and  to  his  heirs, 
Earls  of  Abergavenny,  all  my  gold  and  silver  plate  and  pictures, 
and  all  my  books,  lace,  family  pearl  necklaces,  silver  boxes,  and 
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family  robes,  and  all  diamonds,  miniatures,  and  gold  and  silver 
ornaments,  to  be  held  as  beirloomS;  except  such  things  as  I  shall 
specifically  bequeath  by  this  my  will.  And  I  direct  that 
my  executors  do  make  an  inventory  of  all  such  chattels  and 

eflfects." 
[*464]  *The  second  codicil  was  as  follows : — "  And  I  declare 
my  will  and  mind  to  be,  that,  in  addition  to  the  articles 
and  things  I  have  in  my  will  and  codicils  made  heirlooms,  all 
and  singular  the  miniatures  and  pictures  and  silver  fillagree, 
Indian  articles,  ornaments  for  tables,  and  foreign  lace,  and  all 
other  the  articles  contained  in  two  green  boxes  tied  with  tape, 
and  sealed  with  my  seal,  and  which  are  numbered  1  and  2,  and 
deposited  in  a  drawer  in  my  library,  and  also  all  the  miniatures, 
seals,  and  all  other  the  articles  contained  in  a  small  cabinet  in 
my  gallery,  shall  be  taken  and  considered  to  be  heirlooms,  and 
I  hereby  give  and  bequeath  them  to  my  executors  as  heirlooms 
in  my  family.  And  I  hereby  authorize  and  direct  my  executors 
to  make  an  inventory  of  all  and  singular  the  articles  hereby 
bequeathed,  and  sign  the  same,  and  I  authorize  them  to  open 
such  boxes  and  cabinets  for  that  purpose." 

The  dignity  of  Earl  of  Abergavenny  is  descendible  to  the  heira 
male  of  the  body,  and  not  to  the  heirs  general.  Eridge  Castle 
and  other  manors  in  the  county  of  Sussex,  and  elsewhere,  had 
descended  upon  and  become  vested  in  the  testator  Earl  Henry 
for  an  estate  in  tail  male,  under  the  provisions  of  a  statute  of 
Phillip  and  Mary,  intituled,  "  An  Act  concerning  the  restitution 
of  the  heirs  male  of  Sir  Edward  Nevill,  Knight,"  whereby  the 
estate  tail  therein,  and  the  remainders  and  reversions  expectant 
thereon,  were  made  inalienable,  and  the  ultimate  reversion  was 
limited  to  the  Crown.  The  testator  was  also  seised  in  fee  of  other 
real  estates  of  large  value,  which  he  had  acquired  by  purchase  in 
his  lifetime.  The  testator  had  two  sons,  John,  then  Viscount 
Nevill,  afterwards  the  said  Earl  John,  and  William  Nevill,  now 
Earl  of  Abergavenny.  He  had  also,  at  the  time  the  will 
was  made,  two  grandsons,  sons  of  the  said  William  Nevill, 
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the  defendants,  William  Viscount  Nevill,  and  Ealph  Pelham 
Nevill. 

♦The  will  was  dated  the  5th  of  March,  1889,  and  reci-  [HOS] 
ted  that  the  testator  had  only  two  children,  namely  his 
said  eldest  son,  and  his  said  younger  son  William,  who  had  a 
large  family ;  that  the  ancient  family  entailed  estates  had  became 
so  improved,  that  they  produced  in  rental  much  more  than  when 
he  came  to  the  title ;  that  he  had  also  by  care  and  economy  been 
enabled  to  purchase  and  acquire  estates  of  the  value  of  70,000t 
and  upwards ;  and  that,  as  it  was  his  intention  to  give  all  such 
estates  to  his  eldest  son  John,  to  descend  with  the  title,  he  con- 
sidered  he  was  bound  to  make  a  good  and  proper  provision  for 
his  son  William  Nevill :  and  the  testator  thereby  gave,  devised, 
and  bequeathed  certain  freehold  messuages,  farms,  and  lands, 
tithes  and  hereditaments,  turnpike  securities,  navigation  and 
oanal  shares,  and  all  and  singular  other  his  freehold  and  copy- 
hold messuages,  lands,  tenements,  and  hereditaments,  with  their 
several  appurtenances,  save  and  except  certain  .of  the  said  pur- 
chased lands  and  hereditaments,  situate  in  Birling  in  Kent,  unto 
his  brother,  the  said  George  Henry  Nevill,  (since  deceased,)  and 
the  plaintiff,  Daniel  Rowland,  their  heirs  and  assigns,  to  the  use 
of  the  said  John  Lord  Viscount  Nevill  and  his  assigns  for  his 
life,  without  impeachment  of  waste ;  remainder  to  the  use  of  the 
said  George  Henry  Nevill  and  the  plaintiff,  their  heirs  and 
assigns,  during  the  life  of  the  said  John  Lord  Viscount  Nevill,  to 
support  the  remainders  thereinafter  limited ;  and  after  the  decease 
of  the  said  John  Lord  Viscount  Nevill,  to  the  use  of  such  person 
or  persons  as  should  or  might  be  next  entitled  upon  the  decease 
of  the  same  son  to  the  said  family  settled  estates  in  such  order 
and  course  successively,  and  for  such  estate  and  estates,  subject  to, 
with,  and  under  such  powers,  provisions,  declarations,  and  agree- 
ments, as  were  expressed,  limited,  and  contained,  in  and 
by  the  said  act  of  Phillip  and  Mary,  by  which  the  *said  [^466] 
£Bunily  estates  were  settled  and  entailed,  and  subject  also 
to  all  other  powers,  provisoes,  and  agreements,  which  were  con- 
tained and  then  in  force  concerning  any  of  his  fiimily  estates,  or 
which  might  be  contained  in  any  act  of  Parliament  passed  touch- 
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ing  and  relating  to  the  same  estates.  And  after  leasing  and  other 
powers  followed  the  above  bequest  of  the  plate  and  property  in 
question.  The  first  codicil  did  not  aflfect  the  subject  in  dispute ; 
and  the  second  codicil,  dated  in  January,  1842,  was  in  the  words 
above  stated. 

The  testator  Earl  Henry  died;  the  title  and  settled  estates 
descended  upon  his  eldest  son,  Earl  John,  who  died  in  April, 
1845,  unmarried,  having  by  his  will  appointed  Richard  Morgan 
and  Azariah  Elswood  his  executors.  The  plate  and  articles,  the 
subject  of  disposition  in  the  above  clauses  of  the  will  and  second 
codicil,  remained  during  the  lifetime  of  Earl  John  in  their  places 
of  deposit  in  Eridge  Castle.  On  the  death  of  Earl  John,  his 
dxecutors  were  advised  that  the  plate  and  articles  in  question 
were  part  of  his  personal  estate.  A  claim  to  the  same  articles 
as  being  hdrlooms  was  also  made  by  William  the  present  Earl, 
who  inherited  the  dignity  and  estates  upon  the  death  of  his  elder 
brother. 

Mr.  Anderdon  and  Mr.  Fooks,  for  t^e  plaintiff. 

Mr.  BetheUj  Mr.  Zee,  and  Mr.  Goodeve,  for  the  defendant  the 
Earl  of  Abergavenny ;  and  Mr.  BomiUy  and  Mr.  Simpson,  for 
William  Viscount  Nevill,  and  his  brother  and  cousin,  argued 
that  the  clause  in  the  will  bequeathing  the  chattels  in  question^ 
as  explained  and  governed  by  the  clause  in  the  second  codicil, 
was  executory ;   that  the  direction  was  to  annex  the  chattels, 

by  such  settlement  as  the  law  would  have  permitted  the 
[*467]     ^testator  to  make,  to  the  parliamentary  estates ;  and  that 

the  Court  would  direct  a  settlement  to  be  made,  or  con- 
strue the  bequest  by  such  a  declaration  as  would  give  to  the  late 
Earl  John  a  life  estate  only.  The  class  of  authorities  cited  in  sup- 
port of  this  proposition  consisted  of  Ootoer  v.  Orosvmor{a)  Trafford 
V.  Trafford{b)  Countess  of  Lincoln  v.  Duke  of  Neu?castkj{c)  Bankes 
v.  Baroness  Le  Desp€ncer,{d)  2  Rop.  on  Leg.  457,  3rd  edit,  AUor- 

{a)  Bam.  Cb.  B.  64;  S.  C,  6  Madd.  337.  (b)  3  Atk.  347. 

{c)  12  Vee.  218,  238.  (<Q  11  Sim.  508. 
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ney'GfeneraJ  y,  Duke  of  MarTbofrough^ip)  Austen  v.  Ihylar^{b)  Bbch- 
bum  V.  S(ables,{c)  Jervoise  v.  Duke  of  Nbrthu7nberland^{d)  Clarke 
V.  JEarl  of  Ormonde,{e)  and  Vanderplank  v.  King,{J)  The  cases 
opposed  to  this  argument  were  distinguished.  On  the  signification 
of  the  term  "heirlooms,"  loom  Sax.,  "limb"  or  "member" — 2 
Black  Com.  427 ;  and,  as  likened  to  monuments,  or  ensigns  of 
honor,  Co.  litt.  18,  b.,  were  cited. 

Mr.  TToZfcer,  Mr.  Humphrey  and  Mr.  BoundeU  Palmer j  for  the 
defendants  Bichard  Morgan  and  Azariah  Elswood,  the  executors 
of  John,  the  late  Earl,  argued  that  there  was  nothing  executory 
in  the  disposition  of  the  property  in  dispute,  and  that  l^e  effect 
was  to  give  an^  absolute  interest  to  the  lato  Earl,  which  passed  to 
his  executors.  The  principal  authorities  relied  upon  in  support 
of  this  argument  were  Foley  v.  BumeU^{g)  Vaughn  v.  Bur8lem^{h) 
Duke  ofBridgwaJUr  y^  Egerton^ij)  Carr  v.  Lord  Errol^(]c) 
Viscount  Deerhurst  v.  Duke  of  *SL  A1ban\{T)  Madcworih  [*468] 
V.  Hinxman,{m)  Lady  Laura  ToUemache  v.  Earl  and 
Cbuntess  of  Cbventry^{n)  and  Bochfijrt  v.  Fitsmaurice,{o) 


April  17. — ^Vick-Chancellor  : — ^The  question  is,  whether  I  am 
to  read  either  the  will  and  codicil,  or  both,  as  containing  direct 
testamentary  gifts,  the  construction  of  which  alone  I  am  to  deter- 
mine; or  whether  the  will  and  codicil  are  to  be  considered  as  di- 
rectory ;  and  what,  in  that  case,  is  the  direction  to  be  foimd  in 
them,  or  either  of  them, — ^that  is,  (in  the  language  of  some  of  the 
cases,)  whether  the  testator  (intending  to  do  a  given  thing)  has 
taken  upon  himself  to  be  his  own  conveyancer,  or  whether  he  has 
only  told  the  Court  what  he  desires  to  have  done,  and  has  required 
the  Court  to  say  what  estates  and  interests  will  best  give  effect  to 
his  declared  intention.    A  great  number  of  cases  were  cited  at 

(a)  3  Madd.  498.  (b)  1  Eden,  361,  368.  (c)  2  Yea.  &  B.  36t. 

(d)  iJac.  &  Walk.  569,  670,  674.        {e)  Jac.  108.  (/)3  Hare.  1. 

to)  1  Bro.  0.  C.  274;  a  C,  4  Bro.  P.  0.  319.  (h)  3  Bro.  0.  0.  101. 

(t)  2  Yes.  122 ;  S.  C,  1  Bio.%  0.  280,  n.  (k)  14  Yes.  478. 

(J)  6  Madd.  232.  (m)  2  Keen,  658.  (n)  2  CI.  &  Fin.  611. 

(o)  2  D.  A  W.  20. 
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the  hearing;  but  the  cases  which  (as  it  appears  to  me)  open  all 
the  law  that  can  usefully  be  referred  to,  are  Ghu>er  v.  Orosve- 
nor^{a)  Foley  v.  JSumeU,{b)  Vaugkan  v.  Bur8lem,{c)  TM  Dake  of, 
Newcastle  v.  The  Cbuntesa  of  Lincoln,{c[)  and  Oarr  v.  Lord  Errol{e) 

If  I  am  to  read  the  will  and  second  codicil  as  each  containing 
a  direct  gift,  I  cannot  doubt  that  the  claim  of  the  executors  of 
Earl  John  must  succeed.  A  devise  of  real  estate  to  A.  and  his 
heirs,  lords  of  the  manor  of  Dale,  gives  A.  a  fee,  because, 
[*469]  by  possibility,  the  estate  *may  endure  for  ever.  And 
if  such  a  devise  were  accompanied  with  a  bequest  of 
specific  chattels  to  A.,  to  go  as  heirlooms,  I  cannot 
doubt  that  the  absolute  interest  in  such  chattels  would  vest  in  A.; 
for,  in  order  that  a  legatee  of  chattels  may  take  an  absolute  in- 
terest in  them,  it  is  enough  that  they  are  .given  in  terms  which,  in 
case  of  a  devise  of  lands,  would  give  an  estate  of  inheritance. 
These  observations  appear  to  me  to  be  decisive  in  fayor  of  the 
claim  of  the  executors  of  Earl  John  to  the  chattels  given  by  the 
will,  if  I  am  to  read  the  will  as  containing  a  simple  and  direct 
gift. 

The  construction  of  the  second  codicil  (upon  the  same  hypo- 
thesis) appears  to  me  to  be  equally  plain.  The  testator  adds  the 
chattels  in  the  second  codicil  to  those  he  has  before  given  as  heir* 
looms,  and  declares  that  those  in  the  second  codicil  shall  be  heir- 
looms  also.  '  Stopping  there,  there  is  nothing  to  distinguish  the 
gift  in  the  codicil  from  that  in  the  will.  Then  there  is  in  addition 
a  gift  to  the  executors,  "  as  heirlooms  in  his  &rnily."  But  that^ 
as  a  matter  of  construction  only,  clearly  makes  no  difference. 

I  will  next  suppose  both  the  will  and  the  codicil  to  be  execu- 
tory. The  question  then,  as  it  appears  to  me,  is,  whether  I  am 
to  apply  to  this  case  the  reasoning  of  Lord  Hardwicke  in  Oower 
v.  Chosvenor^  and  in  Trafford  v.  Trajford;  or  whether  I  am  to 
apply  to  it  the  reasoning  to  be  found  in  the  other  cases  I  have 
mentioned  ?  Upon  this  question  I  do  not  find  myself  at  liberty 
•  to  hesitate.    In  Foley  v.  Bumell,  and  Vaughan  v.  Burskm,  Lord 

(a)  Bam.  Gh.  R.  64;  5  Madd.  337.      (b)  1  Bro.  a  C.  2*74.      (c)  3  Bro.  C.  0. 101. 
(cQ  3  Yes.  387 ;  S.  C,  12  Yes.  218.     (0)  14  Yee.  478. 
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Thurlow  certainly  overruled  Lord  Hard wicke's  decision  in  Oovoer 
V.  Qrosvenor  and  Trafford  v.  Trafford.  The  former  decision  was 
affirmed  by  the  Lords  Commissioners  and  in  the  House 
ofLords.(a)  Lord  Loughborough's  *reasoning  in  giving  [*470] 
that  judgment  as  Lord  Conmiissioner  was,  that  in  the 
case  of  a  will  he  had  no  guide  but  the  testator's  words,  and  that 
he  could  not  upon  those  words  ascribe  to  the  testator  the  detailed 
intentions,  which,  upon  Lord  Hardwicke's  reasoning,  he  would 
be  required  to  do.  He  says : — "  It  is  sufficient,  for  the  present 
purpose,  that  the  intent  is  not  dear.  I  cannot  give  it  effect  as  an 
implied  intent,  for  every  implied  intent  must  be  free  from  doubt'* 
He  observes  on  the  argument,  that  the  testator  has  given  a  suffi- 
cient hint  to  the  Court  to  carry  on  the  limitation,  and  adverts  to 
the  series  of  directions  which  the  Court  must  give  in  a  case 
where  there  was  nothing  clear ;  adding,  that  "  the  Court  cannot 
go  further  than  the  clear  devise."  Lord  Eldon,  in  The  Countess 
of  Lincoln  v.  The  Duhe  hf  Newcastle^  although  he  expressed  his 
approbation  of  Ix>rd  Hardwicke's  reasoning,  admitted  that  it  had 
been  overruled  by  the  cases  before  Lord  Thurlow,  and  consider- 
ed those  decisions  as  having  settled  the  law.  OarrY,  Lord  Errol^ 
before  Sir  William  Grant,  followed  the  same  rule.  In  that  case 
the  chattels  were  given  to  trustees,  but  Sir  William  Grant  held 
that  that  circumstance  made  no  difference.  He  took  time  to  con- 
sider the  case,  and  afterwards  came  to  the  same  conclusion,  con- 
sidering the  decision  of  Lord  Thurlow  binding  upon  him  in  that^ 
as  in  other  cases. 

In  this  state  of  the  authorities,  I  must  consider  Chwer  v.  Oros- 
verwT  as  overruled;  and  so  it  is,  in  &,ct,  considered  by  text- 
writers.(6)  The  case  of  Trafford  v.  Trafford  is  admitted  to  have 
gone  too  &r. 

I^  then,  I  am  to  consider  and  treat  the  will  and  codicil 
as  directory  only,  what  are  the  limitations  to  which 
*I  am  to  declare  the  chattels  are  subject    I  may  un-    [M71] 
doubtedly  say,  that  no  tenant  for  life  of  the  devised 

(a)  4  Bro.  P.  G.  319. 

^)  See  2  Jarm.  on  Willa^  607 ;  2  Bop.  on  Leg.  3rd  ed..  460. 
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estates  shall  take  more  than  a  life  estate  in  the  chattels,  and  to 
that  extent  (without  a  doubt)  I  shall  be  doing  what  the  testator 
intended,  so  far  as  guarding  the  chattels,  for  that  time,  against 
alienation.  But  can  I  say  that,  by  so  doing,  I  am  executing  an 
intention  declared  either  in  the  will  or  codicil  ?  Should  I  be 
doing  more  than  devising  a  means  of  giving  eflFect,  in  a  way  of 
my  own,  to  that  which  Lord  Loughborough  calls  "  a  mere  hint " 
of  the  testator's  intention,  not  defining  or  informing  me  what  he 
really  meant.  In  the  cases  referred  to  is  to  be  found  a  direct  re- 
ference to  the  limitations  of  the  real  estate ;  and  Lord  Thurlow 
would  not  go  a  step  further,  although  the  effect  was,  thai  the  per- 
sonal estate  vested  absolutely  in  the  tenant  in  tail,  and  was  there- 
by withdrawn  jfrom  the  settlement,  whilst  the  real  estate  cotinued 
subject  to  it.  Here  there  is  no  direct  reference  to  the  limitations 
of  the  real  estate,  except  so  far  as  making  the  chattels  "  heir- 
looms" may  be  said  to  have  that  effect.  But  the  difficulty  then 
arises,  that  it  is  uncertain  whether  the  heirlooms,  which  by  the 
supposition  are  to  be  annexed  to  something,  are  intended  by  the 
testator  to  be  annexed  to  the  dignity,  to  the  parliamentary  estates, 
or  to  the  devised  estates.  Upon  this  hypothesis  I  cannot  say 
the  case  is  against  Earl  John. 

The  ground  however,  upon  which  I  rest  my  judgment  is,  that 
nothing  directory  can  feirly  be  found  in'the  will  or  codicil,  and 
that  the  testator  has  himself  declared  what  interest  he  intended 
the  legatees  to  take  in  the  plate  and  collection  of  articles  in  ques- 
tion. No  doubt,  in  taking  this  view  of  the  case,  I  disappoint  the 
real  intention  of  the  testator ;  for  he  meant  the  chattels  to  be  in- 
alienable as  far  as  they  could  be  made  so :  but  he  has 
[*472]  *given  them  in  such  a  way  as  precludes  me  from  carry- 
ing his  intention,  in  that  respect,  even  partially  into 
effect 

With  regard  to  the  question  of  costs,  I  am  very  reluctant  to 
charge  a  party  with  costs,  when  he  has  acted  bona  fide,  and  I  do 
not  mean  to  suggest,  that  it  has  not  been  so  in  this  .case ;  but,  as 
to  that  part  of  the  suit  in  which  the  plaintiff  has  gone  into 
evidence,  and  endeavored  to  establish  a  case  as  to  an  agreement, 
he  must  pay  the  costs  of  the  suit.    I  cannot  charge  the  estate 
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with  those  costs.  The  cestois  que  trosts,  the  parties  beneficiall  j 
interested,  do  not  affect  to  say  they  can  stand  on  the  alleged 
agreement. 

The  .decree  will  be, — The  defendant  the  Earl  of  Abergavenny 
and  his  sons,  and  the  party  ultimately  interested,  not  claiming  to 
be  entitled  to  the  plate  and  collection  otherwise  than  by  force  of 
the  will  and  second  codicil  of  Earl  Henry,  the  Court  declares, 
that  the  executors  of  Earl  John  are  entitled  to  the  articles  in 
question. 


AiBzmed  by  the  Lord  Chanoelloc 


*KiNG  V.  Smith.  [♦473] 

In  the  Matter  of  the  Act  1  Will.  IV.,  Cap.  60. 

1848:  l8t  August 

The  costs  of  the  petition  and  order  under  the  statute  1  Will.  4,  c  60,  for  the  re-con- 
yeyauce  of  a  mortgaged  estate  to  the  mortgagor,  or  his  representatives,  upon 
payment  of  the  mortgage-monej,  are  to  be  borne  by  the  mortgagor  or  his  estate, 
although  such  proceedings  were  rendered  necessary  by  the  circumstance  tliat  the 
mortgagee  had  devised  the  legal  estate  in  the  mortgaged  premises  to  three  trus- 
teest  one  of  whom  could  not  be  found. 

W.  Smith  conveyed  real  estates,  by  way  of  mortgage  in  fee, 
to  Reid,  in  1834.  Reid  died  in  1835,  having  devised  the  mort- 
gaged estate  to  King,  Jones,  and  Sowerby  his  executors,  upon 
trust  to  reconvey  the  same  to  the  parties  entitled  upon  payment 
of  the  mortgage  money.  W.  Smith  died  in  1837,  having  by  his 
will  given  all  his  real  and  personal  estate  to  S.  Smith.  S.  Smith 
obtained  letters  of  administration  with  the  will  annexed.(a)  A 
suit  was  instituted  to  administer  the  estate  of  Beid,  in  which  a 

(a)  A  question  between  the  representatives  of  the  mortgagee  and  the  representa- 
tives of  the  mortgagor,  in  this  caaei  arose  on  another  point  See  ^ng  v.  SmiiK,  2 
Hare,  239. 
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receiver  was  appointed,  and  in  March,  1848,  S.  Smith,  the  re- 
presentative of  the  mortgagor,  paid  the  amount  of  the  mortgage 
debt  and  interest  to  such  receiver.  Jones,  one  of  thd*  executors 
and  devisee  in  trust  of  Beid,  could  not  be  found  to  reoonvey  the 
estate  ;  and  upon  the  petition  of  King  and  Sowerbj,  it  was  re- 
ferred to  the  Master  in  tiie  usual  form  to  inquire  whether  Jones 
was  a  trustee  of  the  moatgaged  premises  within  the  statute. 
The  Master  found,  that,  in  July,  1843,  Jones  became  embarras* 
sed  in  his  affairs,  and  absented  himself  from  his  home ;  and  that 
although  diligent  inquiries  had  been  made  after  him,  no  infor- 
mation respecting  him  had  since  that  time  been  obtained,  and  he 
found  that  it  was  uncertain  whether  Jones  was  living  or  dead,  or 
whether  he  was  or  not  out  of  the  jurisdiction,  but  there  was 
reason  to  believe  that  he  had  left  England.  And  the  Master 
found  tljat  Jones,  if  living,  was  a  trustee  for  the  mort^ 
[*474j  gaged  *premises  for  S.  Smith,  within  the  meaning  of 
the  statutes  in  that  behalf.  ** 

King  and  Sowerby  presented  their  petition  for  confirmation 
of  the  report,  and  for  a  reference  to  the  Master  to  settle  a  proper 
reconveyance  to  S.  Smith ;  and  that  upon  payment  of  the  costs 
of  the  mortgagee  and  his  representatives,  the  petitioners  and  the 
person  appointed  by  the  Master  to  convey,  instead  of  Jones, 
might  execute  the  reconveyance. 


The  Solicitor- Oe7ieralf{oT  the  petition. 

Mr.  Wal/brd,  for  S.  Smith,  opposed  the  order  as  to  costs ;  and 
distinguished  the  cases  where  applications  to  the  Court  or  pro- 
ceedings out  of  the  ordinary  course  were  occasioned  by  the 
operation  of  law,  or  by  inevitable  circumstances  incident  to  the 
security,  as  JSx  parte  Ommanet/fia)  and  Burden  v.  Oldaker  ,-(6) 
cases  where  the  additional  expenses  were  caused  by  some  extra- 
ordinary event,  which  might  be  more  especially  described  as  the 
act  of  God,  such  as  lunacy :  In  re  Townsend^ip)  Ex  parte  Rich- 

(a)  10  Sim.  298.  0)  1  CoU.  106.  {^  2  Fh.  34& 


CASES  IN  CHANCERY.  474 

1848.*-Kmg  y.  SmiUL 

ardaf{a)  and  In  re  Marrow, ib)  and  cases  where  such  increased 
expenses  were  occasioned  by  some  negligent,  capricious,  or  un- 
necessary act  of  the  mortgagee,  as  in  Midland  Chuntiea  BaUway 
Company  v.  Westoomb^{c)  and  Clapper  v.  Terrington  ;{d)  in  which 
latter  classes  the  costs  were  considered  not  to  be  chargeable  on 
the  mortgagor.  The  present  case  was  one  &lling  clearly  within 
the  last  of  the  three  classes,  for  the  petitions  and  orders 
under  the  statute  had  been  rendered  *necessary  from  the  [*475] 
unusual  and  unnecessary  act  of  the  mortgagee  in  vesting 
the  legal  estate,  by  his  devise,  in  three  trustees,  whereby  the 
chances  of  this  very  difficulty  had  been  increased^  and  the 
difficulty  had  occurred. 


Vicb-Chancbllor  : — I  have  no  doubt  of  the  order  which 
should  be  made  as  to  these  costs.  I  do  not  presume  to  question 
the  decision  in  another  branch  of  the  Court  If  the  title  to 
mortgaged  property  be  mixed  up,  by  the  mortgagee,  with  the 
title  to  other  property,  and  it  becomes  necessary  to  extricate  the 
one  from  the  other,  it  may  be  right,  that,  in  such  a  case,  the  ad- 
ditional costs  should  be  borne  by  the  general  estate  of  the 
mortgagee.  Prima  &cie,  the  rule  must  be  admitted,  that  the 
mortgagor  must  bear  the  costs  of  obtaining  a  reconveyance  of  his 
property.  The  principle  adopted  by  Sir  John  Leach  (which 
certainly  the  Lord  Chancellor  did  not  disapprove  in  Toumsend's 
case{e)  was,  that  where  a  party  mortgages  his  estate,  it  is  incident 
to  the  right  of  the  mortgagee  to  deal  with  the  property  for  his 
own  benefit ;  and,  therefore,  to  deal  with  it  in  the  ordinary  way 
as  other  property.  The  question  came  before  the  Lord  Chan- 
cellor in  lunacy  where  the  mortgagor  had  become  bankrupt,  and 
the  mortgagee  a  lunatic, — ^whether  the  estate  of  the  lunatic,  or 
of  the  bankrupt,  was  to  pay  the  costs  of  procuring  a  conveyance 
of  the  estate,  and  the  Lord  Chancellor  thought  that  the  mort- 
gagor ought  to  pay  the  cost8,(/)  disapproving  of  the  case  of  He 

(a)  1  J.  &  W.  264         (5)  1  Cr.  &  Ph.  U3.      (c)  2  BaQw.  Caa.  211. 

(<Q  1  GoU.  103.  (e)  2  Ph.  348.  (/)  ii»  f«  Manvw,  1  Gr.  ft  Ph.  142. 
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parte  Eichard8,{a)  In  ToivnsencCs  case  the  question  came  again 
before  him,  and,  still  disapproving  of  Mc  parte  Richards^  he 

thought  that,  as  that  case  had  been  twice  followed, 
[*476]    *the  practice  was  settled.    If  the  case  rested  there,  the 

distinction  between  the  case  now  before  the  Court  and 
that  case  would  have  deserved  much  consideration.  In  Re  parte 
Richards  it  was  not  denied,  that,  in  the  case  of  a  mortgagee  leav- 
ing an  infant  heir,  where  an  application  to  the  Court  is  made, 
the  costs  of  completing  the  conveyance  are  borne  by  the  mort- 
gagor. Therefore,  there  are  two  classes  of  cases  opposed  to  each 
other,  in  one  of  which,  (that  of  lunacy,)  the  opinion  of  the  Lord 
Chancellor  is,  that  a  certain  practice  is  established ;  and  in  the 
other  class  of  cases,  a  diflferent  rule  is  pursued,  which  is  in  ac- 
cordance with  what  the  Lord  Chancellor  thinks  is  right,  and 
with  what  was  always  considered  to  be  the  rule  of  the  Court  as 
to  costs  of  the  mortgagor  in  getting  back  his  mortgaged  estate. 
There  is,  then,  a  third  class  of  cases  where,  as  in  this  case,  a  mort- 
gagee has  devised  his  legal  estate  to  trustees,  instead  of  allowing 
it  to  descend  to  his  infant  heir.  The  first  observation  is,  that 
the  mortgagee  has  a  right  to  do  the  best  he  can  to  protect  his 
estate  in  case  of  his  death.  Is  he  bound  to  incur  the  peril  of  al- 
lowing his  estate  to  descend  to  his  heir-at-law,  who  may  possibly 
be  a  person  not  to  be  trusted ;  or,  is  he  not  to  be  allowed,  for 
the  protection  of  his  own  estate,  to  place  the  mortgage,  as  well 
^  his  other  property,  in  the  hands  of  trustees  ?  Can  ifupon  any 
principle  be  said,  that,  if  he  devises  his  estate,  he  must  be  de- 
prived of  the  effect  of  the  general  rule  which  entitles  a  mort- 
gagee, on  having  his  debt  paid  off,  to  be  paid  also  his  costs.  I 
think  his  estate  ought  not  to  be  deprived  of  his  costs  in  such  a 
case ;  and  being  clear  as  to  the  general  principle,  the  representa- 
tives of  the  mortgagee  must,  in  the  present  case,  have  their 
costs  of  the  proceedings  before  they  execute  the  reconveyance. 

(a)  1  J.  ft  W.  264. 
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^Attorney-General  v.  Ward.  [*477] 

1848 :  2lBt,  24th,  25th,  .26th,  and  3]  at  January. 

Upon  an  information  for  the  appointment  of  new  trustees  of  a  Dissenters' meeting- 
house, on  the  ground  that  the  parties  in  possession  had  excluded  persons  who, 
according  to  the  trusts,  were  entitled  to  the  use  of  the  premises,  and  had  admitted 
others  to  the  use  of  the  same  who  were  not  entitled  thereto :  the  Court  made  a 
decree  for  the  appointment  of  new  trustees,  notwithstanding  the  deed  dedar^ 
ing  the  trust  was  not  enrolled  according  to  the  provisions  of  the  Mortmain  Act, 
(9  Geo  2,  c.  36,)  and  notwithstanding  the  defendants  who  had  (permissively)  the 
possession  and  use  of  the  premises  objected,  at  the  hearing,  that  the  deed 
was  void  under  the  statute ;  the  defendant  who  had  the  legal  estate  admitting 
the  trust,  and  submitting  to  act  as  the  Court  should  direct  [1] 

[1]  In  the  State  of  New  York  it  has  been  held,  that  the  Court  of  Chancery  had 
no  power  to  remove  an  oQcer  of  a  religious  corporation,  or  to  disfranchise  a  member 
thereof,  or  to  interfere  with,  or  control  directly  or  indirectly,  the  election  of  its  offi- 
cers, or  to  declare  their  election  void.  Nor  had  the  Court  power  to  disfranchise  a 
member  by  declaring  that  he  did  not  possess  the  necessary  qualifications.  That  it 
might  in  many  cases,  and  by  virtue  of  its  general  jurisdiction  over  them,  enforce 
trusts ;  and  when  such  a  corporation  acted  merely  as  trustee,  and  abused  the  trust, 
it  could  be  divested  of  it ;  but  that  the  Court  could  noc  take  from  such  a  corpora- 
tion its  property,  nor  the  management  of  it  from  the  trustees  duly  elected,  nor  di- 
vest the  hitter  thereof  nor  take  it  out  of  their  possession.  The  Court  might  inter- 
fere to  a  certain  extent  on  account  of  a  misapplication  of  the  funds  of  the  corpora- 
tion. The  trustees  might  be  restrained  from  wasting  the  property  of  the  society,  or 
from  such  management  of  it  as  unreasonably  and  unoonscientiously  deprived  the 
society  or  some  port  of  it  of  the  enjoyment  thereof  The  Court  mig^t  restrain  the 
trustees  from  applying  such  property  to  the  promotion  of  tenets  clearly  opposed  and 
adverse  to  the  fundamental  principles  of  the  faith  and  doctrines  professed  by  the 
churdi  or  society  at  the  time  the  oorporation  acquired  the  property.  But  that  the 
exerdse  of  this  jurisdiction  should  generally  be  restrictive  and  not  mandatory,  the 
Court  might,  upon  the  application  of  a  portion  of  the  corporation  in  such  a  society, 
restrain  the  trustees  fh>m  applying  the  temporalities  of  the  corporation  to  the  sup- 
port of  a  parson  or  mmister  who  had  been  deposed  from  the  ministry  by  the  proper 
ecclesiastical  tribunal  Bobertson  v.  Bullion,  9  Barb.  S.  C.  R.  64.  See  AUomey- 
general  v.  Share,  7  Sim.  309,  h. ;  Shore  v.  Wilson,  9  Clark  k  Fin.  P.  R.  355 ;  Porter 
y.  Clark,  2  Sim.  620;  MiUiganY,  Mitchell,  1  MyL  k  Keen.  446;  3  MyL  k  Craig,  72: 
Ibley  y.  Wonter,  2  Jac.  k  Walk.  245 ;  Attomey-ffeneral  v.  Drummond,  1  Conn,  t 
Law,  210;  Tha  PreOryterian  Congregaiion  v.  JohnsUm,  1  Watts,  k  Sergt.  9 ;  The  Baptist 
Church  V.  Wither^  3  Paige's  Ch.  R.  296 ;  The  Bejormed  Protestant  Dutch  Church 
y.  Mott,  7  Paige's  Ch.  R.  77 ;  Kniskem  y.  The  Lutheran  Church,  1  Sandf  Ch.  R. 
439;  BouHkn  y.  JPLeod,  1  Edw.  Ch.  R.  588 ;  J%«  People  v.  Steele,  2  Barb.  S.  C. 
Bw397. 
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The  Court  will  make  a  decree  for  the  appointment  of  new  trastees  of  lands,  for  a 
charitable  use,  although  the  deed  originally  declaring  the  nee  be  not  enrolled 
under  the  Mortmain  Act,  if  the  trustees  in  whom  the  legal  estate  is  vested 
admit  the  trust,  and  do  not  object  that  the  deed  is  void  under  the  statute,  but 
submit  to  act  under  the  direction  of  the  Court 

Whether  a  deed  vesting  lands  in  trustees  for  a  charitable  use,  not  enrolled  under 
the  Stat  9  Geo.  2,  a  36,  and  therefore  within  that  act  "  null  and  vmd,"  is  ad- 
missible in  evidence,  for  the  purpose  of  showing  upon  what  trusts  the  lands  are 
held,  the  par^  having  the  legal  estate  admitting  that  he  is  a  trustee,  and  claim- 
ing no  beneficial  interest — Quaere, 

Proof  of  twenty-five  years  usage  of  a  Dissenters'  meeting-house  for  worship  by  per- 
sons of  a  certain  religious  society,  is  not,  under  the  Stat.  7^8  Yict  c.  45,  con- 
clusive evidence  that  the  trusts  of  the  premises  are  for  the  benefit  of  that  society^ 
where  such  trusts  are  declared  upon  the  fkoe  of  the  deed  by  which  the  premises 
are  dedicated  to  the  charitable  use,  although  such  deed,  not  being  enrolled,  is 
"  to  all  intents  and  purposes  null  and  void,"  under  the  Mortmain  Act 

This  information  was  filed  in  1889,  at  the  relation  of  Ann 
Meek,  and  several  other  persons,  against  the  defendants.  Ward, 
Elliott,  Young,  Maddison,  Potter,  Rutherford,  Southwell,  Wilson, 
Phillips,  Robson,  and  Scott.  The  information  stated,  that,  in 
August,  1831,  the  Marquis  of  Londonderry  demised  to  the  de- 
fendant Ward,  a  plot  of  ground  at  Shinej-row,  in  the  parish  of 
Houghton-le-Spring,  with  the  meeting-house  and  two  school- 
rooms then  lately  built  thereupon,  for  the  term  of  twenty-one 
years,  at  a  yearly  rent  of  25.  6d. ;  that  the  expenses  of  the  build- 
ings were  defrayed  by  the  voluntary  subscriptions  of  persons  of 
the  society  or  denomination  of  Wesleyan  Methodists  assembling 
for  worship  and  other  religious  purposes  in  that  neigborhood ; 
and  Ward  was  a  trustee  for  that  society. 

The  information  then  stated  a  deed,  dated  in  December,  1881, 
whereby  Ward  assigned  the  premises  to  the  other  ten  defendants 
and  another  person  since  deceased,  for  the  residue  of  the  term, 
upon  trust  for  the  Wesleyan  Methodists,  substantially  the  same 
as  those  admitted  in  the  answer  of  the  defendant  Ward  to  be 
the  trusts  declared  by  the  original  deed.  The  same  deed  of  as- 
signment also  empowered  the  trustees  to  collect  the  pew-rents, 
and  other  rents  and  profits  of  the  premises,  and  apply 
[*478]  the  same,  first,  in  payment  of  the  interest  of  *moneys 
borrowed,  or  to  be  borrowed,  for  improving  or  repairing 
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the  buildings ;  secondly,  in  payment  of  the  taxes  and  other  out- 
goings ;  thirdly,  in  payment  or  reduction  of  the  principal  debt 
or  debts  upon  the  property ;  and  lastly,  as  to  the  surplus,  as  the 
trustees,  the  superintendent  preacher,  the  steward  of  the  society, 
and  the  class-leaders  should  determine :  and  the  deed  empowered 
the  trustees  to  raise  the  money  by  mortgage  of  the  property  for 
the  repair,  maintenance,  or  improvement  of  the  buildings. 

The  information  alleged  that  the  buildings  were,  shortly  before 
the  date  of  the  lease,  repaired  and  enlarged  at  an  expense  of  210^, 
which  was  raised  by  a  loan  from  the  defendant  Elliott  and  one 
Taylor ;  and  that  the  other  trustees  gave  their  joint  and  several 
promissory  notes  to  Elliott,  and  also  to  Taylor,  for  the  sums  they 
respectively  advanced. 

The  information  stated  some  particxdars  as  to  the  discipline 
and  rules  of  membership  of  the  Wesleyan  Methodist  Society, 
under  a  certain  deed  of  1784 ;  and  that  in  1836,  many  members 
of  the  society,  and  in  particular  many  of  those  who  used  to 
assemble  at  the  meeting-house  at  Shiney-row,  seceded ;  and  that 
all  the  defendants  the  trustees  appointed  by  the  assignment  of 
December,  1831,  except  Eobson,  (Rutherford  having  previously 
left  the  society,)  were  among  such  seceders ;  and  such  seceders 
and  others  in  the  neighborhood  were  permitted  by  the  trustees 
(of  whom  the  majority  were  seceders)  to  have  the  use  of  the 
meeting-house  on  the  Sunday  morning,  and  the  persons  who  re- 
mained members  of  the  society  were  allowed  the  use  of  it  in  the 
afternoon  and  evening. 

The  information  alleged,  that  the  defendants  the 
*trustees  who  were  seceders,  pretending  that  the  meet-  [*479] 
ing-house  was  originally  destined  as  a  place  of  worship 
for  the  inhabitants  of  Shiney-row  and  the  neighborhood,  and 
ought  to  be  used  for  that  purpose,  whether  such  inhabitants  were 
Wesley^Bin  Methodists  or  not,  formed  a  scheme  to  carry  their 
views  into  effect ;  and  in  prosecution  thereof  they  executed  a 
deed,  dated  the  2nd  of  July,  1836,  reciting  that  the  society  of 
Wesleyan  Methodists  at  Shiney-row  had,  by  reason  of  such  seces- 
sion, become  so  reduced  as  to  be  nearly  dissolved,  and  that  doubts 
had  arisen  whether  the  majority  of  the  congregation  were  not  by 

VoK  VI.  58 


479  CASES  IN  CHANCERY. 

1848. — Attorney-General  v.  Ward. 

reason  of  such  trusts  excluded  from  the  use  q(  the  premises, 
whereby  the  intentions  of  the  parties  to  the  lease  would  be  frus- 
trated ;  and  thereby,  in  order  to  determine  such  doubts  and  to 
carry  their  object  and  intention  into  effect,  they,  the  parties  of 
the  first  part,  surrendered  the  said  premises  to  Ward  for  the  re- 
sidue of  the  term,  to  the  intent  that  he  might  hold  the  same  in 
such  manner  as  if  the  assignment  of  December,  1881,  had  not 
been  made. 

The  information  alleged  that  Elliott  was  in  receipt?  of  the  rents 
and  profits  derived  from  the  meeting-house,  which  he  retained  in 
respect  of  what  was  due  to  him  on  the  promissory  note ;  and  that 
he,  and  the  other  seceding  defendants,  by  the  authority  and  per- 
mission of  Ward,  would  not  suffer  the  preachers  appointed  by 
the  Wesleyan  Conference,  according  to  the  constitution  of  the 
society,  to  have  the  use  or  occupation  of  the  meeting-house. 

The  information  prayed  that  new  trustees  of  the  premises 
might  be  appointed,  that  an  account  might  be  taken  of  what  was 
due  to  the  mortgagees,  and  that,  (if  necessary,)  upon  a  proper  in- 
demnity, Ward  and  all  other  necessary  parties  might  be 
[*480]  decreed  to  assign  the  meeting-house  *and  premises  to  such 
new  trustees ;  that  the  defendants  might  be  restrained 
from  permitting  any  persons  not  appointed  by  the  Wesleyan  Con- 
ference to  use  the  meeting-house  for  preaching  or  otherwise,  and 
from  interrupting  the  persons  duly  so  appointed,  and  other  per- 
sons being  Wesleyan  Methodists,  in  using  the  same. 

The  defendant  Ward,  by  his  answer,  stated  that  the  site  of  the 
meeting-house  and  schools,  had  been  originally  granted  in  1805, 
by  Sir  Henry  Vane  Tempest,  for  the  benefit  of  his  colliers  and 
their  children,  and  that  the  building  was  erected  principally  by 
the  subscriptions  and  through  the  exertions  of  one  Allan ;  that ' 
Sir  William  Vane  Tempest  demised  the  premises  to  the  defend- 
ant Ward ;  and  that  Allan  having  been  unable  to  make  up  his 
mind  as  to  the  trusts  upon  which  the  premises  should  be  settled, 
the  defendant  Ward,  in  order  to  exclude  any  imputation  of  ne- 
glect on  his  part,  prepared  an  indenture,  which  was  dated  in 
November,  1806,  whereby  the  premises  were  assigned  to  certain 
persons  therein  named,  upon  trust  to  permit  and  suffer  such  per- 
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son  and  persons  as  should  be  appointed  and  sent  by  the  yearly 
conference  of  people  called  Methodists,  as  described  and  establish- 
ed in  and  by  a  deed-poll  of  John  Wesley,  late  of  the  City-road, 
London,  clerk,  deceased,  under  his  hand  and  seal,  bearing  date 
the  28th  of  February,  1784,  and  enrolled  in  the  High  Court  of 
Chancery,  to  ofl&ciate  therein  as  ministers  or  expounders  of  the 
Word  of  God ;  and  in  case  no  such  person  should  be  appointed 
by  the  said  general  yearly  conference  as  aforesaid,  upon  trust  to 
pej  mit  and  suffer  such  person  or  persons  to  officiate  therein  as 
such  ministers  and  expounders  as  should  from  time  to  time  be 
nominated  and  appointed  by  the  said  trustees,  or  the  survivor  of 
them,  or  the  trustees  for  the  time  being  of  the  same  premises,  or 
the  major  part  thereof,  provided  that  such  person  or  per- 
sons so  to  be  respectively  *appointed  as  aforesaid  should  [*481] 
preach  or  teach  no  doctrine  contrary  to  the  New  Testa- 
ment, and  to  what  was  contained  in  the  notes  and  annotations 
thereon,  and  the  several  volumes  of  sermons  written  and  publish- 
ed by  the  said  John  Wesley.  The  defendants  stated,  that,  the 
original  lease  having  expired,  the  new  lease  of  August,  1831, 
stated  in  the  information,  was  gjranted.  The  defendant  stated, 
that  he  believed  the  original  design  of  the  parties  had  been  for 
the  benefit  of  the  colliers  and  their  children  generally,  without 
reference  to  sect  or  persuasion.  He  admitted  that  he  was  a  trus- 
tee, and  claimed  no  beneficial  interest  in  the  premises. 

The  defendants  Young,  Maddison,  Potter,  and  others,  by  their 
answers,  said  that  the  meeting-house  and  schools  were  built  in 
1804  or  1805  by  the  voluntary  subscriptions  of  workmen  em- 
ployed in  the  collieries  and  other  persons  in  the  neighborhood, 
and  that  the  lease  having  expired,  a  new  lease  was  granted  to 
Ward,  in  1831,  as  a  trustee ;  and  they  believed  that  the  grant 
was  made  by  the  Marquis  for  the  religious  instruction  of  the 
workmen  and  their  children,  without  reference  to  sect  or  party; 
that  the  defendants,  after  the  secession,  had  determined  to  resign 
their  trust  to  the  defendant  Ward,  from  whom  they  received  it. 
Tliey  admitted  the  use  of  the  meeting-house  by  the  seceders,  as 
stated  in  the  information.    The  defendant  Elliot  claimed  to  have 
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a  charge  upon  the  premises  for  the  moneys  which  he  had  ad- 
vanced. 

Mr.  Wood  and  Mr.  Lloyd,  in  support  of  the  information,  read 
the  statements  as  to  the  trust  from  the  answer  of  Ward,  and 
tendered,  amongst  other  evidence,  the  deeds  of  November,  1806, 
and  December,  1831,  showing  the  trusts  thereby  declared  of  the 
premises. 

[*482]        Mr.  jBbmiffy,  for  the  defendants  Young  and  others 
objected  to  the  admission  of  those  deeds  as  evidence,  on 
the  ground  that  they  had  not  been  enrolled,  under  the  Mortmain 
Act,  9  Geo.  2,  c.  86.(a) 


The  Vice-Chancellor  reserved  the  objection,  observing  that 
the  other  evidence  in  the  cause  might  render  the  decision  of  the 
point  immaterial. 

Mr.  EoU  and  Mr.  Eldsrton,  for  the  defendant  Ward,  submitted 
to  act  as  the  Court  should  direct 

Mr.  RornvHy  and  Mr.  Olasse,  for  the  defendants  Young  and 
others,  relied  on  the  statute  9  Geo.  2  c.  86,  s.  8,  whereby  gifts  to 
charitable  uses,  not  enrolled  within  six  months  after  execution, 
according  to  the  provisions  of  that  act,  are  declared  to  be  "abso- 
lutely and  to  all  intents  and  purposes  null  and  void :"  Doe  d. 
Wellard  v.  Edwihom,{b)  Doe  d.  Preece  v.  S6wells.{c)  The  act  had 
its  foundation  in  public  policy.  The  principle  of  policy  was 
adverted  to  by  Lord  Hardwicke  in  his  judgment  in  Att,*Oen.  v. 
OraveSj{d)  in  which  he  notices  the  preamble  of  the  statute: 
"Whereas  gifts,  &c.  in  mortmain  are  restrained  by  Magna 
Charta  and  divers  other  wholesome  laws,"  &c.  Although,  there- 
fore, the  parties  had  not  taken  the  objection  by  their  answers, 
they  were  not  excluded  from  raising  it  at  the  hearing.    The  in- 

(a)  See  9  Yes.  490.  (»)' 2  B.  &  A.  96.  (c)  2  B.  &  Ad.  tU. 

(<Q  Amb.  167. 
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formation  must  be  dismissed  with  costs,  inasmuch  as  the  only 
evidence  in  support  of  it  consisted  of  deeds  which  the  Court 
was  bound  to  treat  as  wholly  void. — ^They  cited  AUrOen.  v. 
Gardner.{a) 

Mr.  Wright^  for  the  defendant  Elliot  relied  on  the  same 
defence. 

*Mr.  Wood^  in  reply,  contended,  first,  that  the  objec-  [*488] 
tion,  not  having  been  taken  by  the  answer,  could  not  be 
raised  at  the  hearing:  Dunn  v.  Oalcrc^.{b)  In  AtL  Oen.  v. 
Gardner  the  want  of  the  enrolment  was  alleged  and  proved. 
Secondly,  that  the  evidence  of  what  was  done  from  1606  to 
1881,  showed  a  usage  of  twenty-five  years,  which  was  enough, 
under  the  stat.  7  &;  8  Vict  c.  45,  to  establish  the  present  trust, 
without  evidence  of  the  original  trust. 

[The  Vicb-Chancellor  said  that  it  appeared  to  him  that  the 
statute  had  no  application  to  the  present  case.] 

Thirdly,  Ward,  in  whom  the  legal  estate  is  vested,  did  not 
raise  the  objection,  and  it  was  against  him  only  that  any  relief 
was  asked  in  respect  of  the  property.  As  against  the  other  par- 
ties, the  only  question  was  the  costs  of  the  suit ;  and  the  absence 
of  enrolment  was  no  ground*  to  relieve  them  from  the  liability 
to  costs.  It  was  rather  their  duty,  when  they  were  appointed 
trustees  to  have  seen  that  the  deed  was  duly  enrolled. 

Vick-Chancellor  : — The  premises  in  question  have  been  held, 
subject  to  a  trust  for  the  use  of  a  religious  society,  ever  since  the 
year  1806.  Many  of  the  members  of  that  society  have  lately 
seceded,  and  ceased  to  belong  to  the  society.  The  present  infor- 
mation prays  that  the  property  may  be  assigned  or  conveyed  to 
new  trustees.    The  defendants  who  have  seceded  from  the  society 

(o)  BeSate  the  Yloe-Chaaoellor  Knight  Brooe^  in  April,  1846. 
(6)  2  Sim  &  Sta.  56. 
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contend  that  the  information  ought  to  be  dismissed,  on  the  ground 
that  the  deeds  declaring  the  trust  have  not  been  enrolled  under 

the  Mortmain  Act  I£  this  objection  had  arisen  between 
[*484]    the  *lessor  of  the  premises  and  Ward,  or  between  the 

Attomey-Gteneral  and  the  lessor,  or  the  Attorney-General 
and  Ward,  and  it  had  been  properly  pleaded  and  put  in  issue,  it 
might  perhaps  have  been  sustained ;  but  the  objection  is  in  this 
case  made  by  parties  who  at  one  time  held  the  property  upon 
the  trusts  stated  by  the  information,  and,  having  now  no  legal 
title,  yet  claim  the  right  of  using  the  property  for  purposes  which 
are  certainly  different  from  those  to  which  it  was  originally 
declared  to  be  applicable.  Having  regard  to  the  portion  and 
conduct  of  these  parties,  I  do  not  think  they  can  be  heard  to 
sustain  this  objection. 

The  defendant  Ward  is  in  this  case  the  trustee  of  the  legal 
estate,  and  he  admits  that  he  holds  the  property  upon  trusts 
which  are  declared  by  certain  deeds,  and  submits  to  act  as  the 
Court  shall  direct.  The  trustee  does  not  himself  claim  the  pro- 
perty :  he  is  willing  that  the  trusts  which  he  admits  to  exist 
should  be  executed  under  the  direction  of  the  Court  I  am  not 
aware  of  any  ground  of  public  policy  upon  which  the  Court  is 
bound  to  take  the  objection  of  the  absence  of  an  enrolment,  which 
the  party  ^legally  entitled  to  the  property  does  not  insist  upon. 
Is  the  Court  to  hold,  that,  because  the  deed  of  trust  has  not  been 
enrolled,  Ward,  in  whom  the  property  is  vested  at  law,  is  to 
retain  it.  Ward  himself  not  claiming  any  such  right,  but,  on  the 
contrary,  asking  by  his  answer  for  the  direction  of  the  Court  to 
relieve  him  from  the  trust?  I  see  no  ground  for  such  a  conclu- 
sion. I  shall  refer  it  to  the  Master  to  appoint  new  trustees  of 
the  premises ;  and  the  defendant  Ward,  upon  being  paid  his  costs, 
must  assign  to  such  new  trustees. 

In  deciding  the  question  of  costs  as  to  the  other  parties, 
[^485]     I  shall  exclude  altogether  the  claims  of  lien  made  *upon 

the  property.  The  suit  has  not  in  any  degree  been  occa- 
sioned by  those  claims,  nor  the  costs  enhanced  by  them.  I  shall 
exclude  also  the  supposition  that  Elliott  or  Young,  and  those  who 
have  joined  in  defence  with  him,  can  have  their  costs.    They 
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accepted  a  given  trust,  and  their  conduct,  both  out  of  court  and 
in  court,  has  been  decidedly  inimical  to  the  trust  they  accepted ; 
and  the  re-assignment  to  Ward  was  (to  say  the  least)  an  irregu- 
larity. Their  proper  course  in  1836  would  have  been  to  raise 
no  question  as  to  the  nature  or  validity  of  the  trust  they  had 
accepted,  and  if  (by  arrangement)  they  could  not  get  discharged 
from  the  trust,  to  have  applied  to  this  court,  in  an  amicable  suit, 
for  a  substitution  of  other  trustees  in  their  stead.  If  that  course 
had  been  taken,  much  of  the  costs  of  this  suit  might  have  been 
saved ;  and  I  will  not  give  them  their  costs.  I  think  it  would 
be  severe  to  charge  them  with  any  costs  but  their  own. 

If  the  suit  had  been  brought  before  the  re-assignment  to  Ward, 
I  doubt  whether,  regard  being  had  to  the  probable  intention  of 
the  lessors,  and  the  declaration  of  trust  by  Ward,  I  should  have 
given  costs  against  them  for  seeking  to  be  discharged.  On  the 
other  hand,  if  they  had  remained  trustees,  and  ta^ken  advantage 
of  their  position  to  prevent  the  trusts  they  had  undertaken  to 
perform  from  being  executed,  it  is  probable  they  would  have 
been  charged  with  the  costs  of  the  suit ;  but  having  done  that 
which  was  intended  to  be  a  retiring,  and  that  act  not  having 
been  complained  of  for  three  years,  and  the  suit  not  being 
brought  to  a  hearing  until  nearly  nine  years  from  its  institution, 
I  will  not,  upon  the  question  of  costs,  treat  the  acts  done  by  them 
since  1886  as  the  acts  of  trustees,  although  they  have  not  been 
regularly  discharged. 
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[*186]  *FORD  V.  FOED. 

1848:  16th,  16tb,  and  2lBt  March;  and  10th  April. 

A  testator  entitled  to  a  copyhold  estate  in  remainder  expectant  upon  the  deter- 
mination of  the  life  estate  of  his  wife  in  the  same  premises,  by  his  will  gave  the 
income  of  all  his  property,  wherever  situate,  or  of  whatsoever  kind,  to  his  wife,  for 
her  life ;  and,  at  her  decease  he  gave  all  the  property  then  left  by  him,  and  of 
which  she  was  to  have  the  mcome  for  her  life,  to  bis  children ;  and  on  his  wife*s 
death,  or  second  marriage,  he  directed  bis  trustees  to  receive  the  rents  and 
dividends  arising  from  the  estate  and  effects  he  should  die  possessed  o(  and 
to  apply  the  same  in  the  maintenance  of  his  children  until  the  youngest  should 
attain  twenty-one : — ffeldf  that  the  interest  of  the  testator  in  remainder  in  the 
copyhold  estate  passed  by  his  will. 

The  tendency  of  modem  decisions  is  to  read  the  different  clauses  of  the  same  will 
referentiaily  to  each  other,  unless  they  are  clearly  independent 

Ik  March,  1885,  James  Martimer,  and  Ann  the  wife  of  Isaac 
Eord,  were  admitted  tenants  of  certain  copyhold  premises  at 
Islington  and  Holloway,  held  of  the  manor  of  Clerkenwell,  and 
limited  to  them,  equally  to  be  divided  between  them  as  tenants 
in  common,  and  the  heirs  of  their  respective  bodies  lawfully 
issuing,  with  cross-remainders  between  them  in  tail,  with  remain- 
ders over.  At  the  same  Court,  James  Mortimer  and  Isaac  Ford, 
and  Ann  his  wife,  in  order  to  bar  their  said  estates  tail,  surren- 
dered the  premises,  as  to  one  undivided  moiety,  to  the  use  of 
James  Mortimer,  his  heirs  and  assigns ;  and,  as  to  the  other  un- 
divided moiety,  to  such  uses  as  Isaac  Ford  and  Ann  his  wife 
should  by  deed  jointly  appoint ;  and,  in  defeult  of  such  appoint- 
ment, to  the  use  of  Ann  for  her  life,  with  remainder  to  the  use 
of  Isaac  Ford,  his  heirs  and  assigns.  And  at  the  same  Court 
Ann  was  admitted  tenant  of  the  undivided  moiety  for  her  life, 
subject  to  such  joint  power  of  appointment. 

Isaac  Ford  made  his  will  on  the  Srd  of  March,  1886,  and  died 
the  same  day,  leaving  Ann,  his  widow,  surviving.  The  testator 
was  entitled  to  the  reversion  of  the  moiety  of  the  copyholds  at 
Islington  and  Holloway  under  the  above  limitation,  and  also  to 
a  considerable  leasehold  estate.  He  had  no  freehold  estate. 
Ann,  the  widow,  received  the  rents  and  profits  of  the  moiety  of 
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the  copyhold  estate  until  her  death.  The  principal  question 
in  the  cause  was  whether  the  copyhold  estate  passed  by  the 
will? 

The  will  of  Isaac  Ford,  after  directing  that  his  executors 
should  collect  and  get  in  all  rents,  and  such  debts  and  moneys 
as  might  be  owing  to  him  at  his  decease,  out  of  which 
"^to  discharge  his  just  debts  and  funeral  and  testamentary  [^487] 
expenses  proceeded:  "and  the  remainder  to  place  at 
interest ;  and  the  interest  arising  therefrom,  and  all  other  income 
arising  from  my  property,  wherever  situate  or  of  whatever  kind 
soever,  I  give  to  my  dear  wife,  Ann  Ford  for  the  term  of  her 
natural  life,  unless  she  should  marry  again.  In  that  case  she 
shall  have  nothing  more  to  do  with  the  property  I  hereby  be- 
queath, but  in  lieu  thereof,  shall  receive  an  annuity  of  £60  a 
year,  by  quarterly  payments,  while  she  lives,  to  be  in  bar  of  all 
dower  or  thirds  she  might  otherwise  be  entitled  to  out  of  my 
estates  and  effects,  and  at  her  decease  the  said  annuity  to  fall  into 
the  general  amount,"  for  the  benefit  of  his  children  thereinafter 
named.  "  And  at  the  decease  of  my  said  wife,  I  give  all  the 
property  now  left  by  me,  of  which  she  is  to  have  the  income 
during  her  life  as  before  mentioned,  to  my  children,  Samuel 
Isaac  Ford,  Ann  Ford,  Bichard  Ford,  James  Ford,  Mary  Frances 
Ford,  and  William  Ford,  or  such  of  them  as  may  be  living  at 
my  decease,  together  with  every  child  born  of  the  said  Ann 
Ford  within  nine  months  afterwards,  share  and  share  alike,  after 
the  youngest  child  shall  attain  the  age  of  twenty-one  years ;  but 
it  is  my  desire  that  the  share  of  either  of  my  daughters  shall  not 
be  subject  to  the  debts  or  control  of  any  husband.  And  if  either 
of  my  children  die  before  the  youngest  attains  the  age  of  twenty- 
one  years  without  issue,  then  and  in  that  case  his  or  her  share 
shall  fall  into  the  gross  amount^  to  be  divided  among  the  survi- 
vors. And,  in  the  event  of  my  wife  dying  or  marrying  again, 
I  direct  my  other  trustees  and  executors  to  receive  the  rents  and 
dividends  arising  from  the  estate  and  effects  I  shall  die  possessed 
of,  and  to  pay  and  apply  the  same  in  the  maintenance,  education, 
and  bringing  up  of  all  my  children,  until  the  youngest  of  them 
attains  the  age  of  twenty-one  years."     The  testator  appoint- 

VoL.  VL  54 
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[*488]    ed  *Ann  his  wife,  and  Samuel  Isaac  Ford  hfe  son,  and 
another,  trustees  and  executors  of  his  wiU. 


The  Solicitor' Oencral,  Mr.  Humphry ,  and  Mr.  Lewirij  for  the 
defendant  Samuel  Isaac  Ford,  the  heir-at-law  of  the  testator,  con- 
tended, that  no  more  was  given  to  the  children  in  remainder  than 
the  testator  had  expressly  devised  to  the  widow  for  life ;  for.  the 
words  of  the  will  were  express,  that  the  testator  gave  to  the 
children  the  property  "  now  left  by  me,  of  which"  my  wife  "  is 
to  have  the  income  during  her  life."  The  words  "now  left  by 
me"  could  only  mean  the  property  before  devised  by  him  to  his 
wife.  The  question  then  was,  what  was  comprised  in  the  gift 
to  the  wife  ?  Could  it  be  contended  that  the  reversion  of  the 
property,  of  which  the  widow  was  already  tenant  for  life  by 
another  title,  was  included  in  it  ?  The  will  gave  to  the  widow 
a  life  estate,  but  if  she  married  the  life  estate  was  to  be  cut  down 
to  an  annuity.  How  could  such  a  limitation  apply  to  a  property 
which  would  not  fidl  into  possession  until  the  death  of  the  wife  ? 
If  it  were  said  that  the  wife  might  commit  a  forfeiture,  the 
answer  was,  that  the  lord  of  the  manor,  and  not  the  remainder- 
man, would  have  the  beneJBt  of  that  forfeiture.  If  it  were  sug- 
gested that  the  wife  might  surrender  to  the  husband,  how  could 
the  Court  construe  the  will  by  reference  to  an  event  which  had 
not  occurred  at  the  date  of  the  will,  and  which  it  did  not  appear 
the  testator  had  contemplated,  particularly  as  the  will  was  made 
before  the  late  act,  a^d  at  a  time  when  all  devises  were  specific  ? 
If  the  lands  in  question  were  included  at  all,  not  the  reversion 
only,  but  the  fee  in  possession,  must  be  deemed  to  be  comprised, 

and  then  the  wife,  the  tenant  for  life  by  her  own  title, 
[*489]    *must  be  put  to  her  election ;  but  it  was  a  clear  rule 

that  no  person  could  be  put  to  his  election  by  force  of  a 
general  expression.  The  Court  always  adopted  the  alternative 
of  excluding  the  estate  from  the  devise.  Upon  the  whole  will, 
it  was  an  established  rule  of  construction,  that,  where  the  limi- 
tations were  inconsistent  with  the  nature  of  the  property,  the 
lands  did  not  pass.  And  here  the  limitation  to  the  wife  was  in- 
consistent with  the  nature  of  the  reversion,  which  could  only 
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come  into  posseaaion  on  the  death  of  the  wife.  The  testator  had 
expressly  said,  that  no  more  should  go  to  the  children  than  he 
had  given  to  the  widow.  The  &ct,  that  the  testator  had  lease- 
holds, explained  the  reference  to  rents  which  occurred  in  the 
will.  The  words  "  estate"  and  "  property"  were  not«sufficient> 
looking  to  the  context^  to  carry  a  reversionary  fee.  The  testator 
directed  his  "  executors"  to  get  in  his  rents,  (which  having  ac- 
crued at  his  death  were  personal  estate,)  and  all  moneys  owing 
to  him,  and  to  invest  and  pay  the  produce,  and  the  other  income 
of  his  "  property ;"  so  that  this  was  equivalent  to  a  gift  of  the 
testator's  accrued  rents  and  moneys,  and  his  other  property ;  ifi 
which  case,  property,  being  coupled  only  with  articles  of  per- 
sonal estate,  would  be  construed  to  mean  personal  property  only. 
Thf're  was  not  a  single  expression  throughout  the  will  showing 
that  the  testator  was  dealing  with  anything  more  than  his 
personal  estate,  including  the  leaseholds.  As  to  the  expression 
"  dower  and  thirds,"  the  testator,  who  had  no  legal  knowledge, 
meant  only  the  widow's  thirds.  The  word  "  dower"  could  have 
no  meaning,  for  at  the  time  of  the  will  there  was  no  estate  of 
which  the  widow  was  dowable.  The  only  real  estate  was  the 
copyhold  reversion  in  question,  of  which  the  law  gave  no  dower 
or  free-bench :  Strong  v.  Teatt,{a)  Ooodtitle  d.  Daniel  v. 
*i/i>5,(6)  Welby  v.  Welby,{c)  Soe  d.  JaTnes  v.  Avis,{d)  [*4:90] 
Church  V.  Mundy^{e)  Saumarez  v.  Saumar€Z^{/)  Doe  d. 
JEkirl  and  Countess  of  Cholmondeley  v.  Weaikerhy{ij)  Pocock  v. 
Bishop  of  Lin€oln.{h) 


Vioe-Chakcellor  : — ^The  question  is,  whether  the  remainder 
in  the  copyholds  expectant  upon  the  death  of  the  testator's  wife 
was  included  in  the  testamentary  gift  upon  which  the  question 
in  this  cause  arises  ?  It  is  admitted  that  the  testator  had  lease- 
holds and  general  personal  estate,  besides  the  remainder  in  the 
copyholds,  and  that  the  absolute  interest  in  remainder,  after  the 

(a)  2  Btht.  9H.  (^  6  East,  494.  (c)  2  V.  A  B.  187. 

(d)  4  T.  R.  616.  (e)  16  Vea.  396,  403.  (/)  4  Myl.  A  Cr.  33L 

(jf)  11  Bast,  322.  (A)  3  Bro.  A  Bing.  27. 
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wife's  death,  was  given  to  the  children  in  such  property  of  the 
testator  as  was  included  in  the  first  devise  in' his  will.  It  is  also 
admitted,  or,  if  not,  I  must  decide,  that  the  words  of  the  will, 
simpliciter,  which  at  the  beginning  of  the  will  describe  the  sub- 
ject of  the  gift,  include  the  remainder  in  the  copyholds. 

The  rules  of  construction,  by  which  I  profess  to  be  guided, 
are  simple.  The  first  question  is,  do  the  words  of  the  will,  ac- 
cording to  their  natural  and  legal  meaning,  include  the  remainder 
in  the  copyholds.  If  they  do  include  it,  I  am  bound  to  give 
them  that  ejBFect,  imless  from  the  context  it  appears,  .by  "  declara- 
tion plain  ",(a)  that  the  words  were  used  in  a  different  sense,  or 
unless  the  extrinsic  circumstances  exclude  the  usual  and 
[*491]  legal  meaning  of  the  words.  This  rule,  which  has  *some- 
times  been  lost  sight  of  by  the  ablest  judges,  {Doe  v. 
Airsjib)  Church  v.  Mundy^{c)  is  clearly  laid  down  in  the  older, 
and  also  in  the  most  modern  authorities,  of  which  numerous  in- 
stances are  to  be  found  in  the  late  reports  in  the  Court  of  Ex- 
chequer.  One  of  the  judges  of  that  Court  appears  rarely  to  pass 
by  an  opportunity  of  enforcing  the  necessity  of  adhering  to  it* 
If  the  wife  of  the  testator  had  not  been  the  tenant  for  life  in  the 
copyholds,  but  such  life  estate  had  been  in  a  stranger,  or  if  the 
testator  had  had  no  other  property,  {Church  v.  Mundy^  the  gift 
at  the  beginning  of  the  will  would,  without  dispute,  have  includ- 
ed the  remainder  in  the  copyholds.  It  would  have  included  all 
the  testator  was  entitled  to  at  his  death. 

I  have  already  stated  my  opinion  as  to  the  effect  of  the  first 
description  the  will  contains  of  the  subject  the  testator  is  dealing 
with.  Is  there  anything  in  the  context,  or  in  any  extrinsic  cir- 
cumstance, to  narrow  the  effect  of  the  words? 

In  three  parts  of  his  will  the  testator  uses  different  forms  of 
expression,  by  which  to  describe  the  subject  he  is  in  each  case 
dealing  with.  First,  he  speaks  of  "the  interest  therefrom  and 
all  other  income  arising  firom  my  property,  wherever  situate,  or  of 
what  kind  soever ;"  then,  at  the  decease  of  his  wife,  he  says,  "  I 
give  all  the  property  now  left  by  me,  of  which  she  is  to  have  the 

(a)  OhuMTch  V.  Mwdy,  15  Vea.  406.  ^)  4  T.  B.  605.  (c)  15  Ve&  396. 
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income  during  her  life,  as  before  mentioned."  And,  afterwards, 
in  the  event  of  the  death  or  second  marriage  of  his  wife,  he  di- 
rects his  other  trustees  to  receive  "  the  rents  and  dividends  arising 
from  the  estate  and  effects  I  shall  die  possessed  of" 

*Upon  the  first  I  have  already  expressed  my  opinion,  [*492] 
that  (standing  alone)  it  includes  the  remainder  in  copy- 
holds. Now,  omitting  for  the  present  the  second  gift,  unless  the 
third  be  supposed  to  include  something  more  than  the  first,  we 
have  an  exposition  by  the  testator  himself  of  what  he  supposed 
he  had  done  by  the  first,  that  he  had  given  "  all  the  estate  and 
effects  he  should  die  possessed  of;"  and  this  gift,  it  will  be  observ- 
ed, supposes  the  wife  dead,  in  which  case  the  difiiculty  suggested 
in  argument  will  not  arise.  But  how  can  I  suppose  the  (estator 
intended,  in  this  part  of  his  will,  to  give  to  his  children,  during 
their  minorities,  afl«r  the  marriage  or  death  of  his  wife,  some- 
thing more  than  he  had  given  them  before.  Surely,  if  that  had 
been  intended,  the  testator  would  have  expressly  said  so.  He 
was  providing  for  an  event  not  before  provided  for,  as  the 
minority  of  his  children  afl«r  the  marriage  or  death  of  his 
widow ;  and  I  cannot  give  to  it  an  effect  more  extensive  than  the 
provision  which  was  made  before.  The  proposition,  that  the 
children  took  no  interest  in  the  copyholds,  except  during  their 
minorities,  which  was  urged  upon  me,  and  which  indeed  is  in- 
cluded in  the  proposition,  that  the  third  gift  comprehends  more 
than  the  first,  is  inadmissible  in  this  case.  The  tendency  of 
modern  decisions  (and  good  sense  requires  it)  is  to  read  the  differ- 
ent clauses  in  the  will  referentially  io  each  other,  unless  they  are 
clearly  independent. 

Then,  does  the  introduction  of  the  second  description  (which 
up  to  this  point  I  have  disregarded)  make  any  difference.  Upon 
the  face  of  this  will  alone  it  clearly  does  not ;  and  upon  the  face 
of  the  will  alone  I  must  read  it  as  a  devise  of  all  the  estate  and 
effects  of  which  the  testator  should  die  possessed. 

The  only  question  then  which  remains,  is,  whether 
*the  fact  that  the  wife  was  tenant  for  life  of  the  copy-     [*498] 
holds,  independently  of  the  will,  is  sufficient  to  show 
that  the  remainder  in  the  copyholds  was  not  given  to  the  child- 
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ren,  only  because  the  wife  would  take  nothing  under  that  par- 
ticular gift. 

In  the  absence  of  the  clearest  authority,  I  should  have  great 
difficulty  in  coming  to  such  a  conclusion.  The  argument  must 
be  carried  to  this  length — that  if,  in  the  settlement  of  pro- 
perty by  will  under  a  general  description,  (the  sufficiency  of 
which  to  pass  all  the  testator  had  at  his  death  is  undisputed,)  the 
property  is  limited  to  twenty  persons  in  succession,  the  generality 
of  the  description  must  be  restrained,  and  part  of  the  property 
excluded,  if  any  one  of  the  persons  to  whom  the  property  is 
limited  had  a  previous  interest  in  it  co-extensive  with  that  given 
by  the  will.  The  interest  of  the  children  supplies  enough  for  the 
will  to  operate  upon ;  and  in  such  circumstances  I  cannot,  with- 
out authority,  doubt  what  in  this  case  is  the  meaning  of  the  tes- 
tator's words.  There  is  no  room  for  argument  upon  the  language 
of  the  will,  except  upon  the  words  "as  before  mentioned,"  in  the 
second  gift ;  but  those  are  mere  words  of  reference,  and  are  in- 
sufficient to  cut  down  the  meaning  of  the  earlier  description, 
explained  as  it  is  in  the  clearest  manner  by  the  last  gift. 

[His  Honor  desired  the  counsel  for  the  plaintiflfe  to  confine 
themselves  to  that  part  of  the  argument  for  the  heir-at-law  which 
was  founded  upon  the  cases  of  Strong  v.  Teatt^{d)  Goodtiik  v. 
Miles,{b)  and  Welby  v.  Trc%,(c)  as  being  authorities,  in  specie, 
binding  the  Court  to  a  construction  which  would  exclude  the 
interest  of  the  testator  in  the  copyholds.] 

[*494]  Mr.  SwansUm  and  Mr.  Wilcock  for  the  plaintiffs,  and 
Mr.  Malins  for  defendants  in  the  same  interest,  com- 
mented on  the  special  circumstances  of  the  cases  referred  to,  and 
cited  also  Doe  d.  Moreton  v.  Fosssick^{d)  Attorney'  General  v.  Vigor j{e) 
and  Anon,  2  Ventr.  863,  cited  Feame  Conting.  Rem,  244. 


Vicb-Chancellor  : — ^It  appears  to  me  that  the  circumstances 
relied  upon  by  Lord  Mansfield,  in  Strong  v.  Teatt,  were  so  many, 

(a)  2  Burr.  912.  (6)  6  East,  494.  (c)  2  Veft  A  B.  187. 

(«0  1  B.  A  Ad.  186.  (e)  8  Ves.  266. 
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and  his  reasons  so  special,  that  it  cannot  be  considered  as  furnish- 
ing any  abstract  rule,  opposed  to  the  general  rule  of  construction 
which  I  have  referred  to.  Still  less  is  it  an  authority  binding 
upon  me  in  the  present  case,  in  which  one  simple  fact  alone  is 
offered  as  sufficient  to  overpower  the  plain  and  settled  meaning 
of  the  testator's  words.  In  OoodMtle  v.  Miles^  expressions  were 
found  in  the  will  which  are  wanting  here.  The  devise  in  that 
case  was  of  lands,  "not  settled  in  jointure  upon  my  wife."  Ex- 
pressions like  those  have  been  sometimes  considered  by  judges 
of  high  authority  as  equivocal  and  flexible,  and  as  being  capable 
in  themselves  of  meaning,  land  not  comprised  in  any  settlement, 
or  so  much  of  lands  in  settlement  as  is  not  subject  to  the  trusts 
of  such  settlement.  In  Strode  v.  Bitssen,{a)  the  words  were,  lands 
"out  of  settlement;"  Lord  Cowper,  considering  the  meaning  of 
the  words  as  standing  in  equilibrio,  thought  that  evidence  might 
for  that  reason,  according  to  Lord  Cheyney's  case,{b)  be  admitted 
to  determine  in  which  of  the  two  senses  the  words  were  used. 
No  equivocation  in  or  flexibility  of  meaning  exists  in  this 
case.  Here,  according  to  my  construction  of  the  *will,  [*495] 
the  gift  is  of  all  the  testator  died  possessed  of.  In  The  In- 
corporated Society  v.  R%chard8,{c)  Sir  Edward  Sugden  expresses  his 
disapprobation  of  OoodtUk  v.  M'&5,  and  says  it  has  been  overruled. 
The  case  of  Wdby  v.  WeJby  is  open  to  the  observations  I  made  ijpon 
Strong  v.  Teatt;  and  Mr.  Jarman's  observations  upon  that  case(d)  are 
at  this  day  entitled  to  great  weight,  namely,  that  when  Sir  William 
Grant  decided  the  case  of  WeVby  v.  WeSy,  and  made  the  obser- 
vations which  are  there  found  upon  Church  v.  Mundy,  he  had 
not  before  him  the  numerous  class  of  cases  which  have  since,  in 
every  instance,  decided  that  a  reversion  will  pass  under  general 
words.  I  think  I  shall  hot  expose  myself  to  the  charge  of  pre- 
sumption, by  saying,  that  Sir  William  Grant  was  more  disposed 
than  other  judges,  especially  in  more  recent  decisions,  to  relax 
the  rule  I  proceed  upon,  and  to  disregard  the  strict  meaning  of 
words,  where  he  thought  it  improbable  that  the  testator  could 
have  intended  what  the  words  strictly  interpreted,  would  express. 

(a)  2  Yem.  621.  (Jb)  6  Bep.  68,  a.  (e)  1  B.  &  War.  286. 

(d)  Vol  1,  p.  610. 
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Of  this,  Church  v.  Mundy^  overruled  by  Lord  Eldon,  MiUler  v. 
Eato7i{a)  and  Jones  v.  Ookb€ck,{b)  opposed  to  Holhway  v.  HoUo- 
way^ip)  and  to  the  modern  decisions,  are  examples.  In  the  cases 
of  Say  Y.  Creed{d)  and  Bradley  v.  BarhWj(e)  I  had  occasion  to 
examine  the  authorities,  of  which  the  last-'mentioned  cases  are 
part.  I  refer  to  my  own  decisions  not  as  authorities,  but  to  avoid 
repetition.  I  am  convinced  (and  the  subject  has  occupied  my 
mind  frequently)  that  the  sound  and  settled  rule  of  construction, 
at  the  present  day  is  that  which  I  stated  at  the  close  of  the  argu- 
ment for  the  exceptions,  that  the  words  of  the  will  should 
[*496]  be  taken  to  comprehend  every  *subject  which  falls  within 
their  proper  meaning,  unless  that  meaning  is  excluded 
by  the  context,  or  by  the  circumstances  of  the  case ;  and  that 
mere  conjecture  will  not  do. 


Bateman  v.  Margebison. 

1848 :  April  13th  ^d  19th;  May  6th,  9th^  26th,  and  3l8t;  and  June  Ist   ' 

Where  property  was  conveyed  to  fonr  trustees  for  such  of  the  creditors  ot  a  flrra 
as  should  execute  the  deed,  and  twenty^siz  creditors  (including  the  four  trus- 
tees) executed  the  deed,  a  suit  instituted  seventeen  years  afterwards  by  some 
of  the  creditors^  on  behalf  of  themselves  and  the  oihers,  was  sustamed  against 
the  trustees,  they  objecting  that  it  was  defective  for  want  of  the  other  credi- 
tors as  parties. 

In  a  suit  by  some  of  many  creditors,  on  behalf  of  themselves  and  the  others,  for  an 
account  of  property  which  had  been  vested  in  the  defendants,  the  trustees, 
for  the  benefit  of  such  creditors,  and  one  of  the  trustees  died  after  answer,  the 
other  trustees  are  not  necessary  parties  to  the  bill  of  revivor,  or  rovivor  and 
supplement,  against  the  reprosentaUves  of  the  deceased  trustee. 

The  author  of  the  trust,  or  his  personal  representative,  is  a  necessary  party  to  such 
a  suit;  and  he  is  not  regularly  or  properly  a  party  thereto  by  being  a  defendant 
to  a  bill  of  revivor,  or  revivor  ayd  supplement,  against  the  representatives  of  a 
trustee  who  died  after  the  institution  of  the  suit»  even  though  all  the  trustees  are 
(unnecessarily)  parties  to  such  bill  of  revivor,  or  revivor  and  supplement ;  he 
must  be  made  a  party  to  the  original  bill,  or  to  a  bill  in  which-  the  trustees  are 
all  properly  defendants. 

(a)  Sir  G.  Coop.  272.  (6)  8  Ves  38.  (c)  6  Ves.  399. 

(d)  6  Hare,  580.  (e)  Td.  689. 
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^  ayerment  in  the  bill,  that  a  defendant  had  obtained  a  grant  of  letters  of  ad>  . 
ministration  of  the  estate,  and  was  the  legal  personal  representatiye  of  the  author 
of  the  trust,  is  sufficientlj  proved  by  the  production  of  such  letters  of  adminis- 
tration, notwithstanding  they  appear  to  have  been  granted  on  a  date  subsequent 

.  to  the  institution  of  the  suit 

A  person,  not  a  trustee,  who  is  a  party  to  a  breach  of  trust  committed  by  a 
trustee,  may  or  may  not  (at  the  option  of  the  plaintiff  a  cestui  que  trust)  be 
made  a  defendant  to  a  suit  against  the  trustee  in  respect  of  such  breach. 

Under  an  order  made  at  the  hearing  of  the  cause,  giving  the  plaintiff  leave  to 
amend  his  bill,  by  adding  proper  parties,  with  apt  words  to  charge  them,  or  by 
stating  reasons  to  show  why  particular  persons  should  not  be  parties,  or  to  file 
a  supplemental  bill,  the  plaintiff  may  amend  by  stating  a  grant  of  letters  of  ad- 
ministration to  the  estate  of  a  deceased  person  to  one  who  is  already  a  defendant 
in  the  suit,  and  by  expunging  a  statement  which  the  bill  originally  contained, 

.  that  the  deceased  person  had  died  insolvent,  and  had  no  personal  representative^ 

Thomas  Holmes  and  Wainman  Holmes,  worsted  spinners, 
under  the  name  of  Holmes  &  Son,  being  indebted  to  various 
persons,  Thomas  Holmes,  by  indenture  dated  the  11th  of  Sep* 
tember,  1829,  conveyed  to  John  Blackburn,  Richard  Margerison, 
Pavid  Wilcox,  George  Haight,  and  their  heirs,*  all  his  mills, 
fiMstories,  dwelling-houses,  and  real  estate,  situated  at  Baildon,  in 
Yorkshire,  (subject  to  a  mortgage  to  Hustler  and  Blackburn, 
upon  trust  for  sale,  at  any  time,  according  to  their  discretion ; 
and  the  said  Thomas  Holmes  thereby  also  assigned  unto  the 
9ame  trustees,  their  executors,  &c.,  all  the  stock  in  trade,  goods, 
furniture,  &c,  ready  money,  bills  of  exchange,  securities,  chattels, 
and  effects  in  and  about  the  said  premises,  upon  trust 
to  carry  on,  or  join  in  carrying  on,  the  said  trade  *or  [*497] 
business  of  a  worsted  spinner,  or  to  discontinue  the  same, 
as  they  or  the  survivors  should  deem  most  prudent ;  and,  if  they 
should  not  think  it  prudent  to  carry  on  the  business,  then  to  sell 
and  dispose  of  the  said  effects  and  premises,  and,  after  paying  the 
expenses  of  the  trust,  to  divide  and  distribute  the  residue  of  the 
trust  moneys  amongst  themselves  and  such  other  the  creditors  of 
Thomas  Holmes  and  Wainman  Holmes  as  should  execute  the 
deed  within  a  montlT  firom  the  date  thereof,  in  proportion  to  their 
respective  debts,  and  in  full  discharge  thereof  and  to  pay  the 
surplus  (if  any)  unto  Thomas  Holmes,  his  executors,  &c. ;  and 
the  deed  provided  that  the  shares  of  such  of  the  creditors  as 
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reilised  t9  accept  the  provision  thereby  made  should  be  paid  to 
Thomas  Holmes  and  Wainman  Holmes.  The  deed  was  executed 
by  several  creditors  of  the  firm  of  Holmes  &  Son.  The  trustees 
undertook  the  trusts,  and  subsequently  paid  the  creditors  a  divi- 
dend of  158.  in  the  pound  upon  their  debts.  The  bill  was  filed 
in  1846  by  five  of  the  creditors,  who  executed  the  trust  deed  of 
September,  1829,  on  behalf  of  themselves  and  all  others  the 
creditors  of  Thomas  Holmes  and  Wainman  Holmes,  against 
Margerison,  Wiloock,  and  Haight,  the  executor  of  Blackburn,  and 
Wainman  Holmes ;  and  it  prayed  an  account  of  the  several  debts 
due  to  the  creditors  of  Holmes  &  Son  who  executed  the  deed  of 
September,  1829,  and  an  account  of  the  moneys  which  had  come 
to  the  hands  of  the  trustees  in  respect  of  the  property  thereby 
assigned,  and  that  they  might  be  ordered  to  pay  what  should  be 
feund  due  from  them  in  or  towards  satisfaction  of  the  debts  of 
the  plaintiff  and  the  other  creditors.  The  bill  charged  the  trus- 
tees with  various  breaches  of  trust,  and,  among  others,  with  hav- 
ing paid  or  allowed  larger  sums  to  the  mortgagees  Hustler  and 
Blackburn,  than  they  were  entitled  to.  The  bill  stated  thai 
Thomas  Holmes  had  died  insolvent,  and  that  he  had  no  personal 
representative. 

[^498]  *The  trustees^  by  their  answers,  denying  the  breaches 
of  trust,  alleged  that  their  accounts  had  been  approved 
of  and  adopted  at  meetings  of  creditors,  which  took  place  several 
years  before  the  suit  was  instituted;  and  the  plaintiffs^  with 
knowledge  of  what  had  taken  place,  had  acquiesced  in  such 
settiement  They  also  submitted  that  the  other  creditors,  a  re- 
presentative of  Thomas  Holmes^  and  Hustier,  the  other  mort- 
gagee, were  necessary  parties. 

Wilcock,  one  of  the  trustees,  died  after  his  joint  and  several 
answer  had  been  put  in  with  that  of  the  other  trustees ;  and  a 
bill  was  filed  against  his  representatives,  and  against  the  surviv- 
ing trustees,  to  revive  the  suit,  and  praying  a  subpoena  to  revive 
and  answer  against  the  representatives  of  Wilcock, — praying 
also  general  relie£ 


CASES  m  OHANOEEY.  498 

1848.— Bateman  ▼.  MargoiisoiL 

At  the  hearing  of  the  cause  the  trust  deed  was  produced ;  and 
it  appeared  that  there  were,  in  the  whole,  the  seals  of  twenty-six 
parties  executing  the  deed  as  creditors,  including  the  trustees,) 
or  twenty^wo  parties  to  the  deed  of  the  third  part,  and  that 
some  <rf  the  parties  had  executed  the  deed  for  themselres  and 
partners. 

The  SolicUor-Generai  and  Mr.  Humphry,  for  the  plaintiff. 

Mr.  Bacon  and  Mr.  Bloxam,  for  the  defendants  Margerison  and 
Haigh,  and  the  representatives  of  Wilcock, — ^and  Mr.  Moxon, 
for  the  executor  of  Blackburn, — objectai  that  all  the  creditors 
of  Holmes  &  Son  who  had  executed  the  deed  were  necessary 
partiea  The  deed  was  produced  in  evidence ;  and  by  that  deed 
it  did  not  appear  that  the  creditors  were  so  numerous  as  to  en^ 
title  the  plainti£&  to  sue  as  representing  the  absent 
creditors  *as  well  as  themselves:  they  insisted  also  on  [*499] 
the  other  objections,  for  want  of  parties,  raised  by  the 
answers 


The  Vice-Chakcbllob  overruled  the  objection  as  to  Hustle^ 
the  other  mortgagee.  If  Hustler  were  a  party  to  a  breach  of 
trust  on  the  part  of  the  trustees,  the  creditors  might  pursue  their 
remedy  against  him  in  respect  of  such  participation,  but  they 
were  not  bound  to  do  so. 


The  Solicitor-  Oeneral  referred  to  STnart  v,  Bradstock,(a)  in  which 
a  suit  was  filed  by  some  on  behalf  of  the  rest,  where  the  parties 
interested  were  twenty-seven  in  number,  and  the  deeds  were 
twenty  years  old.  In  this  case  the  time  was  scarcely  less,  and 
the  number,  allowing  for  the  additional  parties  who  might  rea- 
sonably be  considered  as  interested  as  partners  with  the  persons 
who  had  actually  executed,  would  possibly  be  more,  but,  at 
least,  would  be  equal 

April  19t^— The  Yick-Ohancellob  said  the  length  of  timc^ 

(a)  t  Bear.  600. 
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SO  far  as  the  partnerships  were  concerned,  would  tend  to  reduce 
the  number  of  parties ;  for,  as  the  members  of  the  several  firmd 
were  diminished  by  deaths,  the  survivors  only  would  be  inter- 
ested. He  thought,  however,  the  circumstances  were  so  near 
those  of  the  case  cited,  that  he  should  be  following  the  authority 
of  the  Master  of  the  Bolls  in  disallowing  the  objection. 


There  was  no  evidence  as  to  the  intestacy  or  insolvency  of 
Thomas  Holmes ;  but  it  was  stated  at  the  bar,  that  letters  of  ad- 
ministration of  the  estate  of  Thomas  Holmes,  dated  the 
{♦500]  *llth  of  April,  1848,  (two  days  before  the  hearing,) 
had  been  granted  to  the  defendant  Wainman  Holmes ; 
and  his  counsel  submitted  to  appear  for  him  as  well  in  his  repre-> 
sentative  character  as  m  that  of  a  defendant  personally.  The 
other  defendants  objected  to  this  course  being  taken  ;(a)  and  by 
an  order  which;  as  drawn  up,  was  intitled  in  both  causes,  it  was 
ordered  as  follows: — "That  this  cause  do  stand  over,  with 
liberty  for  the  plaintifGs  to  file  a  supplemental  hiil,  or  to  amend 
their  bill  by  adding  proper  parties  thereto,  with  apt  words  tq 
charge  them  as  they  shall  be  advised,  or  by  stating  reasons  why 
any  particular  person  or  persons  should  not  be  parties,  and  to 
bring  on  the  cause  again  to  a  hearing,  as  they  shall  be  advised.^- 
The  plaintifiEs  did  not  amend  the  origins^  bill,  but  amended 
the  bill  which  had  been  filed  upon  the  death  of  WUcock ;  and 
therein  charged,  "  that,  since  the  filing  of  the  original  bill,  letters 
of  administration  of  the  estate  and  effects  of  the  said  Thomas 
Holmes,  deceased,  have  been  granted  by  and  out  of  the  proper 
Ecdesiastical  Court  to  the  said  Wainman  Holmes,  one  of  the  next 
of  kin  of  the  said  Thomas  Holmes,  deceased;  and  the  said 
Wainman  Holmes  thereby  became,  and  has  ever  since  continued 
to  be,  the  legal  personal  representative  of  the  said  Thomas 
Holmes,  deceased."  No  answer  was  required,  and  the  cause 
again  came  on. 

(a)  See  Dyson  v.  MorriSj  1  Hare,  413,  420,  as  to  the  rule  of  the  Oourt  where  a 
part7  not  named  on  the  pleadings  is  willing  to  appear  and  submit  to  a  deoreeC .  It 
Is  not  to  be  inferred  from  the  judgment  in  that  case  (pp.  419,  420)  that  a  plaintiff 
can  set  down  the  catiae^  if  a  defendant  named  in  the  bill  has  not  appeared. 
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May  6ih. — ^Mr.  Bacon^  Mr.  Bbocam,  and  Mr.  Moxon  objected 
that  the  frame  of  the  suit  was  still  imperfect    They 
♦contended  that  the  bill  against  the  representatives  of    [*501] 
Wilcock  was  a  bill  of  revivor  only ;  and  the  repre- 
sentatives of  Wilcock  only  having  answered,  and  the  order  for  . 
revivor  being  made,  the  office  of  the  bill  of  revivor  was  at  an 
end.    It  was  no  longer  a  subsisting  suit,  except  as  against  the 
representatives  of  Wilcock.    The  new  defendantwas  not  a  party 
to  any  suit  in  which  the  original  defendants  were  parties. 

The  SoUcUor-Oenerai  and  Mr.  Humphry  argued,  that  the  bill 
which  had  been  amended  was  not  merely  a  bill  of  revivor ;  that 
it  was  a  supplemental  bill ;  that  all  the  defendants  were  properly 
and  necessarily  parties  to  the  supplemental  bill;  Holland  v. 
Haker  ;{a)  and  that  they  were  not  the  less  parties  because  no  re- 
lief was  prayed  against  them.  The  supplemental  bill  prayed 
general  reliei^ — ^the  representatives  of  Wilcock  had  answered, — 
and  the  cause  stood  for  hearing.  It  was  in  such  a  case  equally 
regular  and  effectual  to  amend  the  supplemental  bill  as  the  origi* 
nal  bill ;  and  it  was  more  accurate,  inasmuch  as  the  fact  to  be 
introduced  was  a  &ct  which  had  occurred  after  the  institution  of 
the  suit 


May  9 A. — ^The  Yice-Chancsllob  said  that  he  did  not  under- 
stand for  what  reason  the  original  defendants  had  been  made 
parties  to  the  supplemental  bill  against  the  representatives  of 
Wilcock.  He  was,  however,  of  opinion,  that  the  fiswjt,  that  the 
other  defendants  had  been  made  parties  to  that  bill,  did  not  ren- 
der it  sufficient  for  the  plaintifEs  to  amend  that  bill,  in  order  to 
supply  the  defect  in  the  suit  It  was  the  original  bill  which  was 
defective,  by  the  absence  of  the  author  of  the  trust  as  a 
party  to  it  There  was  no  defect  in  the  supplemental 
*bill ;  and  it  appeared  to  him,  therefore,  that  the  order  [*602] 
to  amend  must  be  considered  as  applying  to  the  original, 
and  not  to  the  supplemental  bill ;  and  that^  if  the  defect  was  to 

(fl)S  Hare,  es. 
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be  sapplied  by  amendment,  it  was  the  original  and  not  tbe  sap- 
plemental  bill  which  ought  to  have  been  amended. 


An  order  was  made,  by  consent,  that  the  order  of  the  19th  of 
April  should  be  varied,  by  making  it  an  order  for  leave  to  the 
plaintiff  to  amend  both  their  original  and  supplemental  bills,  or 
either  of  them,  by  adding  proper  parties  thereto,  with  apt  words 
.  &a,  (as  in  the  former  order ;)  and  that  the  plainttSs  should  be  at 
liberty  to  amend  their  said  bilis,  or  either  of  them,'aooordingly^ 
notwithstanding,  the  amendments  already  made  under  the  said 
order :  the  cause  to  stand  over,  the  plaintifb  paying  the  costs  of 
the  day. 

The  plaintifb  then  amended  the  original  bill,  by  introducing 
the  statement  of  the  grant  to  Wainman  Holmes  of  letters  of  ad- 
ministration of  the  estate  of  Thomas  Holmes,  instead  of  the  chai^ 
that  he  died  insolvent,  and  had  no  personal  representative,  and 
amended  the  bill  of  revivor,  or  revivor  and  supplement,  by  ex- 
punging the  words  ^' since  the  filing  of  the  original  bill,"  in  the 
passage  added  by  the  £>rmer  amendment 

May  26. — ^The  defendants  the  trustees,  or  some  of  them,  moved 

that  the  original  and  supplemental  bills,  respectively  amended 

under  the  order  of  the  9th  of  May  might  be  taken  off 

[*603]    the  file  of  the  court,  or  that  they  *might  respectively  be 

restored  to  the  same  state  as  the  same  were  respectively 

in  before  such  amendments. 


Mr.  Bacon  and  Mr.  Bbxam,  for  the  motion,  contended  that  ihe 
amendments  which  had  been  made  were  not  ^^ithin  the  terms  of 
the  leave  which  the  Court  had  given ;  the  amendment  neither 
added  a  party  (for  Wainman  Holmes  was  previously  a  party) 
nor  stated  reasons  why  any  particular  person  should  not  be  a 
party,  which  were  the  only  alternatives  the  Court  had  given  to 
the  plaintifib  in  the  form  of  amendment  The  amendment  stated 
a  new  fact,  inconsistent  with  the  allegations  on  the  original  re- 
cord; and  that  fact,  instead  of  showing,  as  the  order  permitted, 
why  a  certain  person  ought  not  to  be  a  party,  showed,  on  the 
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oontraxy,  why  he  ought  to  be  a  party;  and  the  amendment, 
moreover,  struck  out  a  part  of  the  original  record.  Such  amend- 
ments at  the  hearing  were  now  treated  as  irregularities :  Watts  v. 
HydeJifl)  The  plaintifGs  had  no  other  course  than  that  of  making 
the  present  motion :  CHbson  v.  Ingo,{b)  The  case  of  PoioeU  v. 
OodcereBHc)  was  also  mentioned. 


The  y igs-Ghakcellob,  without  calling  upon  the  counsel  for 
the  plaintifb,  refused  the  motion,  with  costs. 


At  the  hearing, 

May  31d£. — ^Mr.  Bacon^  Mr.  Bbxam,  and  Mr.  Moxon^  for  the  de* 
fendants  the  trustees,  and  representatives  of  deceased  trustees, 
contended  that  the  hill  could  not  be  supported  by  proof  of  any 
&ct  which  occurred  after  the  original  bill  was  filed,  and 
was  introduced  by  amendment :  *  Wray  v.  ffiUchtnsonj{d)  [*504] 
PxOdngton  v.  WigrnaH.(c)  The  case  of  Humphreys  v. 
HumpkreysfJ)  was  not  an  authority  to  the  contrary ;  for  that  case 
was  overruled  by  Lord  Hardwicke,  in  Brovm  v.  nigden.{g) 


Vice-Chancellor  : — ^The  cases  cited  are  all  cases  in  which 
the  plaintiff  sought  to  add  by  amendment  facts  which  occurred 
after  the  filing  of  the  original  bill,  and  to  obtain  relief  founded 
upon  such  new  fects.  In  the  present  case,  the  title  of  the  plain- 
tifi&  to  the  relief  which  they  seek  in  this  suit  is  in  no  respect  de- 
pendent upon  the  £su;t,  that  the  defendant  Wainman  Holmes  has 
become  the  legal  personal  representative  of  Thomas  Holmes.  If 
it  be  found  necessary,  in  the  progress  of  a  cause,  that  the  estate 
of  a  deceased  person  should  be  represented  in  the  suit,  and  that 
representative  can  only  be  created  by  going  to  the  Ecclesiastical 
Court,  the  bill  must  always  be  dismissed  at  the  hearing,  i^  as  it 
is  contended  in  this  case,  letters  of  administration,  obtained  after 
the  institution  of  the  suit,  are  not  sufficient  to  enable  the  Court 

(a)  2  Ph.  506.  (&)  6  Hare,  156.  (c)  4  Haie,  557. 

((0  2  HyL  ft  K.  236.  (e)  2  Madd.  24Q.  CO  3  P.  Wms.  349. 

ig)  1  Atk.  29L 
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to  make  a  decree  binding  tlie  estate  winch  is  so  represented. 
That,  however,  has  not  been  the  practice.  I  am  not  called  upon 
to  say  what  the  effect  of  the  objection  might  be  in  the  case  of  a 
sole  plaintiff  averring  that  he  was  administrator  of  a  deceased 
person,  and  suing  in  that  character,  if  it  appeared  he  was  not 
such  administrator.. 


JwnA  1. — ^The  Court  made  a  decree  for  an  account 


[*505]  *Wyllie  v.  Ellice. 

1848 :  January  28th ;  February  26tlL 

A  party  entering  upon,  and  taking  the  rents  and  profits  o(  an  in&nVs  estate^ 
may  be  sued  at  law  as  a  trespasser,  or  in  equity  as  the  bailiff,  guardian,  and 

.  trustee  of  the  infimt,  at  the  election  of  the  plaintifH 

Where  it  appeaiB  that  several  persons  entered  on  and  held  the  estate  of  an  in&nt^ 
one  of  such  persons  cannot  be  sued  by  the  infant  in  equity  as  his  bailiff  guar- 
dian, or  trustee,  for  an  account  of  the  rents  and  profits  of  the  estate,  without 
making  parties  to  the  suit  the  others  of  such  persons. 

By  the  effect  of  the  37Ui  General  Order  of  August,  1841,  the  answer  put  in  by  a  de- 
fendant to  an  original  bill,,  although  it  extends  to  matters  retained  in  the 
amended  bill,  does  not  preclude  the  defendant  fix)m  demuning  generally  to  such 
amended  bill,  by  oyerruling  the  demurrer,  as  it  would  have  been  held  to  do  be- 
fore that  Order  was  made. 

The  original  bill  was  filed  in  March,  1847,  by  William  Mor- 
iaon  Wyllie,  against  the  surviving  trustees  and  the  representa- 
tives of  deceased  trustees  appointed  by  the  will  of  Gteorge  Mor* 
ison,  for  an  account  of  the  rents  and  profits  of  an  estate  called 
Courland  Castle,  in  the  Island  of  Tobago,  and  of  the  hire  and 
compensation-moneys  for  certain  slaves.  The  plaintiff  claimed 
one-fourth  part  of  such  rents,  profits,  and  proceeds,  firom  the  year 
1827,  as  heir-at-law  of  his  mother,  one  of  the  tenants  in  common 
of  the  property  in  question,  imder  a  settlement  made  in  June, 
1808.  The  case  made  by  the  plaintiff  is  more  fully  set  forth 
below,  in  stating  the  contents  of  the  re-amended  bill.  The  re- 
presentatives of  the  three  other  tenants  in  common  were  defend- 
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ants  to  the  original  bilL  The  defendant  Edward  Ellice,  one  of 
the  trustees,  put  in  his  answer  to  the  original  bill.  The  bill  was 
then  amended,  and  the  same  defendant  put  in  his  answer  to  the 
amended  bill.  The  bill  was  then  further  amended,  and  by  this 
amendment  the  names  of  all  the  defendants  other  than  Edward 
Ellice  were  struck  oat 

The  re-amended  bill  stated  a  settlement  of  the  18th  of  June, 
1808,  whereby  George  Morison  conveyed  the  Courland  Castle 
estate,  and  twenty-four  slaves  to  Ellen  Morison  for  her  life,  with 
remainder  to  Martha,  Mary,  Magdalen,  and  Eleonora,  her  four 
children,  and  their  respective  heirs  and  assigns,  as  tenants  in 
common ;  that  George  Morison  died  in  December,  1814,  having, 
by  his  will,  appointed  John  Morison,  John  Beid,  Edward 
Ellice,  and  Charles  Boss,  devisees  in  trust  of  all  his  real 
^estate,  and  his  executors ;  that  the  trustees  accepted  the  [^506] 
trusts,  and  entered  into  possession  and  receipt  of  the 
rents  and  profits  of  the  real  estate  of  George  Morison,  the  testa- 
tor, and  also  of  the  Courland  Castle  estate,  and  acted  in  the 
execution  of  the  said  trujsts  &om  the  time  of  the  decease  of  John 
Beid  to  the  decease  of  John  Morison,  anc}.  that  Edward  Ellice  and 
Charles  Boss  had  always  acted,  and  stiU  continued  to  act,  in  the 
execution  of  the  said  trusts ;  that  shortly  after  the  death  of  the 
testator  a  suit  was  instituted  in  this  court,  and  the  same  was  still 
pending;  for  the  administration  of  the  trust  estate  so  devised  and 
bequeathed ;  but  the  Courland  Castle  estate  formed  no  part  of 
the  subject  of  that  suit 

The  bill  also  stated  that  Ellen,  the  mother,  died  in  1827 ;  and 
that  in  August  1818,  Martha,  one  of  the  children,  intermarried 
with  William  Wyllie,  the  plaintiff's  father ;  and  that  Martha^ 
the  plaintiiF's  motJier,  died  intestate  in  March,  1822;  leaving  the 
plaintiff,  then  an  infant,  her  only  son  and  heir-at-law. 

The  bill  stated  that  John  Beid  died  in  1818,  and  John  Morison 
died  in  February,  1885. 

The  bill  stated  that  the  Courland  Castle  estate  adjoined  one 
of  the  devised  estates  called  Les  Coteaux,  and  that  the  two  estates, 
Courland  Castle  and  Les  Coteaux,  had  always  been  cultivated 
together,  and  the  whole  of  the  slaves  were  commonly  located  on 

Vol.  VL  66 
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the  latter  estate ;  that  the*  profits  and  produce  of  the  two  estates 
had  always  been  mixed  and  blended  by  the  said  trustees ;  and 
that,  in  order  to  determine  the  sxmi  payable  to  Ellen,  the  mother, 
during  her  life,  a  valuation  and  appraisement  had  been  made, 
aooording  to  which  2262L  10s.  a  year  had  been  paid  by  the  trus- 
tees, for  the  rent  or  hire  of  the  Courland  Castle  estate 
[*507]  and  slaves,  to  Ellen,  until  her  death,  and  which  *pay- 
ments  had  been  allowed  to  the  defendants,  EUice,  in  Us 
discharge  in  the  suit  o^Morison  v.  Morison. 

The  biU  referred  to  the  act  8  &  4  Will  4,  a  78,  for  the  Aboli- 
tion of  Slavery  in  the  Colonies,  and  alleged  that  the  twenly-four 
slaves  on  the  Courland  Castle  estate  had  considerably  increased 
in  number,  and  that  the  said  trustees  omitted  to  register  them,  or 
to  claim  compensation  for  them,  and  that  owing  to  such  neglect 
some  other  person  registered  such  slaves  and  obtained  the  com- 
pensation money ;  that  the  plaintiff  came  of  age  in  December, 
1841,  and  had  but  recentiy  discovered  the  settiement  of  June^ 
1808,  which  had  been  in  the  possession  of  Edward  Ellice ;  and 
that  the  plaintiff  had  never  received  anything  in  respect  of  his 
interest  in  the  said  Courland  Castie  estate  or  slaves. 

The  bill  charged  that  Edward  Ellice  had  continued,  firom  the 
decease  of  Ellen,  the  mother,  and  still  was^  by  himself  or  his 
agents  or  managers,  in  possession  and  receipt  of  the  rents  and 
profits  of  the  plaintiff's  share  in  the  Courland  Castle  estatei 
slaves,  and  apprenticed  laborers,  and  that  he  had  received,  or  by 
his  neglect  permitted  some  other  person  to  receive,  the  said  com- 
pensation-money ;  that  Inglis,  EUice,  &  Co.  were  the  London 
agents  of  the  said  trustees,  and  that  the  blended  produce  of  Les 
Coteaux  and  Courland  Castle  estates  was  received  by  Edward 
Ellice  and  his  co-trustees,  or  Inglis,  Ellice,  k  Co.,  and  was  in- 
cluded in  or  accounted  for  by,  the  said  trustees  in  the  said  suit ; 
and  their  discharge  included  payments  made  by  the  trustees 
for  the  rent  and  hire  of  the  Courland  Castie  property :  that 
John  Beid  was  the  agent  of  the  trustees  in  Tobago  until  his 
death,  when  William  Gordon  was  appointed  manager,  under  an 
order  in  the  cause;  that  Alexander  McGregor  was  aftei> 
wards  appointed  by  the  trustees  joint  manager  with  GordoDi 
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^without  the  autlioiity  of  the  Court :  thai  the  trnatees  [*508] 
also  afterwards  appointed  other  managers,  named  Carrie 
and  Chadband ;  that  Edward  Ellice  was  appointed  consignee  in 
1819,  and  so  continued  until  1830 ;  that  the  said  agents,  mana- 
gers, and  consignees  did  not,  as  to  their  dealings  with  the  Cour- 
land  Castle  property,  act  under  any  authority  given  to  them  by 
the  will  of  the  testator,  or  by  the  Court ;  that  in  1828  an  appraise* 
ment  was  made  of  the  slaves  attached  to  the  Courland  Castle 
property,  then  thirty-six  in  number,  at  the  sum  of  £1476.  The 
bill  charged  that  no  act  of  William  Wyllie,  the  plaintiff  *8  &ther, 
who  was  the  plaintiff's  guardian,  and  next  &iend  in  the  said  suit 
of  Jforifon  v.  Morison^  could  prejudice  or  affect  the  right  of  the 
plaintiff  to  the  relief  sought  by  this  suit  in  respect  of  the  Cour- 
land Castle  property. 

The  bill  charged  that,  under  the  circumstances,  the  plaintiff 
being  an  in&nt  at  the  time  when  he  became  entitled  in  possession 
in  respect  of  his  one-fourth  share  or  interest  in  the  Courland 
Castle  estate  and  premises,  and  when  Edward  Ellice  was  in  such 
possession  or  receipt  of  the  rents,  profits,  and  proceeds  thereof 
the  defendant,  Edward  Ellice,  ought  to  be  considered,  and  he  in 
&ct  and  in  equity  constituted  himself,  and  became  and  was, 
bailiff,  guardian,  or  trustee,  for  the  benefit  and  on  the  behalf  of 
the  plaintifl^  for  and  in  respect  of  the  plaintiff's  one-fourth  part, 
share,  or  interest  in  the  Courland  Castle  estate,  slaves,  and  pre- 
mises ;  and  that  the  said  defendant,  having  once  entered  upon 
or  remained  in  possession  of  the  plaintiff's  interest  in  the  Cour- 
land Castle  estate,  slaves,  and  premises,  and  made  himself  bailiff^ 
guardian,  or  trustee,  in  respect  thereof  for  the  plaintiff  could  not 
in  equity  throw  up  and  discharge  himself  firom  the  duties  and 
liabilities  of  his  said  office,  and  was  bound  and  ought 
to  have  continued  therein  ♦until  plaintiff  should  attain  [*509} 
his  age  of  twenty-one  years,  and  until  he  could  account 
with  the  plaintiff  and  surrender  to  him  his  interest  in  the  said 
estate,  slaves  and  premises,  or  until  he  could  be  otherwise  legally 
discharged  fix>m  his  said  office. 

The  bill  prayed  that  the  defendant  Edward  Ellice  might  be 
declared  to  be  the  baili£^  guardian,  or  trustee  of  the  plaintiff  in 
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respect  of  the  plaintiff's  interest  in  the  Conrland  Castle  estate^ 
slaves,  and  premises,  and  that  he  might  be  decreed  to  account 
with  liie  plaintiff  accordingly,  and  pay  to  the  plaintiff  what  shall 
be  found  due  to  him  upon  such  account 

The  defendant  Edward  Ellice,  who  was  the  only  defendant  to 
the  amended  bill,  demurred,  for  that  the  three  other  daughters 
of  Ellen  Morison,  Mary,  Magdalen,  and  Eleonora,  or  their  respec- 
tive heirs  if  they  were  dead,  were  not  parties  to  the  bill. 


Mr.  BomiUy  and  Mr.  Brett^  in  support  of  the  demurrer  for  want 
of  the  other  cestui  que  trusts  as  parties, — the  cause  assigned  on 
the  record.  They  also  insisted  upon  the  absence  of  the  other 
trustees,  under  the  will  of  George  Morison,  as  a  ground  of  de- 
murrer ore  tenus. 

Mr.  BoU  and  Mr.  W.  Morris^  in  pupport  of  the  bill. 

The  questions  argued  were,  first,  whether  the  defendant,  having 
answered  the  original  and  amended  bill,  was  not  precluded  &om 

demurring  to  the  re-amended  bill ;  Aikmson  v.  Han- 
[*610]     way^(a)  EUice  v.   Ooodson^Q))  EsdatU  v.  Molyrteux  ;(c)  or 

whether  this  objection  to  answer,  and  demurrer  to  the 
same  record,  was  not  obviated  by  the  87th  General  Order  of 
August,  1841,  or  if  not,  by  the  fact  that  the  bill  had  been  so 
changed  by  the  amendment^  as  against  the  defendant,  as  to  entitle 
him  to  meet  it  with  a  new  defence :  Ritchie  v.  Aylwin^{d)  Cresy 
V.  Bevan,{fi)  I^  for  either  reason,  it  was  still  open  to  the  defend- 
ant to  demur,  whether  the  other  parties  interested  in  the  rents 
and  profits  of  the  Courland  Castle  estate  and  slaves,  as  tenants 
in  common  with  the  pladntifi^  were  necessary  parties ;  WiUiams 
V.  PoweO^{f)  Mare  v.  Malajcky^{^  TumieT  v.  niU;{h)  or  whether 
the  other  trustees  charged  by  the  bill  to  have  acted  with  the  de- 
fendant EUice  in  the  trusts  of  the  will  of  George  Morison,  and 

(a)  1  Oox,  360.  (5)  3  M7I  k  Cr.  663.  (c)  2  ColL  636. 

(»Q  15  Vm.  79.  (e)  13  Sim.  354.  (/)  2  PhilL  389. 

is)  1  MjL  ft  Cr.  559.  ^)  11  Sim.  1. 
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in  the  blending  of  the  Conrland  Castle  property  with  the  devised 
property,  were  necessary  parties :  Lenaghan  v.  Smiih,{a)  HaU  y. 


Yics-Chancbllob  : — ^The  bill  in  this  case,  as  it  was  original- . 
ly  framed,  sought  to  charge  the  defendant  Edward  Ellice,  and 
&e  other  trustees  under  the  will  of  George  Morison,  in  fevor  of 
all  the  cestui  que  trusts  of  the  Courland  Castle  estate,  and  all  the 
cestui  que  trusts  were  parties  to  the  suit  Answers  were  filed 
to  the  bill  by  the  defendant  Edward  Ellice,  and  (as  was  stated 
at  the  Bar)  by  some  of  the  other  parties;  and  the  bill  has  since 
been  amended  by  making  it  a  bill  against  the  defendant 
Edward  *Ellice  only,  who  has  thereupon  demurred  for  [*511] 
want  of  parties. 

The  case  upon  this  bill  (as  I  understand  it)  is  this ;  that  the 
defendant  Ellice,  (whether  alone  or  jointly  with  others,)  imlaw- 
fully  and  without  authority,  entered  upon  the  plaintiff's  estate 
and  held  the  same,  and  received  the  rents  and  profits  during  his 
in&ncy,  and  thereby  became  accountable  to  the  plaintiff  as  bailiff, 
guardian,  or  trustee  for  what  he  received  belonging  to  the  plain- 
tiff; and  that  he  has,  in  the  circumstances  stated  in  the  bill,  con- 
tinued liable  for  subsequent  rents  and  profits,  and  relief  is  prayed 
accordingly.  The  bill,  in  &ct,  insists,  that  having  once  occupied 
the  Courland  Castle  estate  as  bailiff  guardian,  or  trustee  for  the 
plaintiff,  the  trustees  could  not  lawfully  give  up  such  occupation, 
and  that  they  remain  still  liable.  Some  criticisms  were  applied 
to  the  words  "bailiff  guardian,  or  trustee"  in  the  bill.  I  will 
dismiss  that  pait  of  the  argument  with  the  observation,  that  the 
words  "  baili£^  guardian,  or  trustee,"  as  I  understand  them  in 
this  bill  are  synonymous  expressions ;  but  (whether  that  be  so 
or  not)  the  attempt  to  charge  the  defendant  Ellice  in  any  event 
as  trustee  will  be  sufficient  for  the  present  purpose. 

I  do  not  intend  to  enter  upon  the  question  which  was  elabor- 
ately argued  before  me  in  Boddy  v.  L^wrt^i^  in  January,  1842, 


(a)  2  FbflL  801.  (6)  2  CoIL  670. 

(e)  See  1  Hare^  602,  zl ;  aee  alao  3  Haie,  6;  8  Beftv.  260. 
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and  in  which  a  great  number  of  cases  were  cited — the  queBtion, 
what  the  dicnmstances  are  which  will  entitle  an  in&nt^  after 
twenty-one,  to  proceed  by  bill  in  this  Court  for  an  account 
against  a  party  who  has  entered  upon  the  infant's  estate  and  re- 
ceived the  rents  and  profits  during  his  minority.  I  will 
[*612]  refer  only  *to  Newburgh  v.  Bkkerstaffeia)  and  Doe  t. 
Keen.{b)  In  this  case,  according  to  the  bill,  the  trustees 
under  George  Morison^s  will  (in  the  trusts  of  which  it  appears 
that  the  plaintiff  had  such  an  interest  as  made  him  a  necessary 
party  to  the  suit  of  Morison  y.  Maruion)  did  not  enter  xxpotk  the 
Courland  Castle  estate  adversely  to  the  infant.  On  the  contrary, 
the  Courland  Castle  estate  was  annexed  by  the  trustees,  in  culti- 
vation and  management^  to  Les  Coteaux  (one  of  the  devised 
estates ;)  the  slaves  of  the  two  were  worked  together,  the  rents 
and  profits  blended  and  mixed,  and  the  right  of  the  plaintiff  and 
the  other  parties  interested  under  the  deed  of  June,  1808,  was 
acknowledged  throughout :  and,  as  I  understand,  (though  this 
is  not  necessary  to  my  argument,)  the  Courland  Castle  estate, 
though  not  mentioned  in  the  bill  in  Morison  v.  Morison,  was  the 
subject  of  charge  and  discharge  in  the  Master's  Office.  I  shall 
therefore  assume,  in  the  plaintiff's  feivor,  that  the  defendant 
Ellice  was,  or  that  EUice  and  his  co-trustees  were,  accountable 
to  the  plaintiff  for  the  rents  and  profits  of  Courland  Castle. 
But,  upon  the  question  whether  the  plaintiff  can  sue  Ellice 
alone,  another  point  must  be  considered.  Admitting  that  the 
plaintiff  may  sue  Ellice  as  bailiff,  guardian,  or  trustee,  I  appre- 
hend he  is  clearly  not  bound  to  do  so ;  he  may  elect  to  treat  him 
as  a  trespasser,  and  to  pursue  his  rights  elsewhere.  K  Mr. 
Ellice  (as  the  bill  says)  entered  upon  the  plaintiff's  land  unlaw- 
fully and  without  authority,  Mr.  ElUce  cannot  (unless  under  spe* 
cial  circumstances)  have  a  right  to  say  the  plaintiff  shall  not  treat 
him  as  a  trespaser,  but  shall  sue  him  in  equity  and  not  else* 
where.  It  is  only  by  electing  between  two  remedies  that  the 
plaintiff  brings  Mr.  Ellice  here.  Then  the  qoeatioa 
[*51S]    arises,  whether,  if  the  plaintiff  elects    to  treat  his 

(a)  1  Yem.  295.  (»)  t  T.  &  986;  390;  s&dJSVmbLBq.  28S. 
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entry,  not  as  adveiBe  but  as  ihat|  of  a  bailiff,  guardian,  or 
trustee,  he  most  not  adopt  the  case  which  actuallj  occurred;  and 
i^  in  ftct,  Mr.  Ellioe  entered  or  held  Courland  Castle  on  the 
plaintiff's  behalf  not  alone,  but  jointly  with  others,  as  stated  in 
the  bill,  whether  the  plaintiff  so  electing  must  not  treat  all  as 
bailiflb,  ag^its,  or  trustees,  and  not  any  separately  ?  I  do  not 
find  any  case  directly  touching  this  point  But,  upon  principle, 
it  appears  to  me  that  such  must  be  the  rule  of  the  Court  The 
plaintiff  may  treat  a  party  who  enters  upon  his  land,  being  the 
estate  of  an  infant,  and  receives  the  rents  and  profits  without 
authority,  as  a  trespasser.  Equity,  at  the  election  of  the  owner 
of  the  estate,  will  permit  him  to  treat  the  party  in  possession  as 
bailiff  guardian,  or  trustee.  But  if  the  owner  elects  to  take  his 
equitable  remedy,  it  must,  I  conceive,  be  upon  equitable  terms, 
and  those  terms  must,  I  think,  in  the  circumstances  stated  in  this 
bill,  require  that  all  parties  jointly  liable  with  EUice  should  be 
made  accountable  with  him. 

It  may  not  be  immaterial  on  the  question,  whether  the  other 
trustees  ought  to  be  parties  in  this  case,  to  advert  to  the  jGact 
which  appears  on  the  bill,  that  some  moneys  have  been  accoun-^ 
ted  for  in  the  suit  of  Moriaon  v  Moriaon^  in  respect  of  the  rent 
and  hire  of  the  Courland  Castle  estate  and  slaves.  It  is  not^ 
however,  necessary  that  I  should  rely  upon  this  ground  for  re- 
quiring the  other  trustees  to  be  brought  before  the  Court  in 
this  suit 

It  ]fl  also  objected  by  the  defendant,  that  the  other  cestui  que 
trusts,  Mary,  Magdalen,  and  deonora^  or  their  representatives, 
are  necessary  parties  to  this  suit  Upon  this  point,  (which  is 
the  ground  of  demurrer  assigned  upon  the  record,)  I 
think  the  demurrer  cannot  *be  sustained.  I  cannot  find  [*614] 
in  the  bill  any  averments  showing  whether  the  other 
cestui  que  trusts,  or  any  of  them  were  infimts  or  not  at  the  death 
of  Ellen  Morison^  the  mother,  nor  whether  their  shares  of  the 
Courland  Castle  property  have  been  accounted  for  to  them  or 
not;  nor  whether  they  were  interested  in  the  devised  estates; 
nor  whether  they  were  parties  in  the  suit  of  Moriaon  v  Mcriaon; 
nor  any  other  aUegation  showing  their  poaitioni  except  that  they 
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were  respectiyelj  entitled   to  one-fourth  of  Courland  Castle 
estate. 

Now,  if  Mary,  Magdalen,  and  Eleonora  were  not  in&nts  at  the 
death  of  Ellen  Morison,  their  mother,  the  tenant  for  life  of  Cour- 
land Castle,  they  could  not  have  sustained  a  bill  in  equity  for  re- 
lief of  the  nature  sought  in  this  suit ;  and  if  they  were  infants, 
they  were  not  bound  to  proceed  in  equity.  In  the  absence, 
therefore,  of  all  special  circumstances,  the  other  cestui  que  trusts 
are  not  amenable  to  the  jurisdiction  of  the  Court,  as  between 
Ellice  and  themselves;  and  if  that  be  so,  they  might  demur,  if 
they  were  made  parties,  and  i^  as  against  thorn,  the  bill  would 
be  demurrable,  the  plaintiff  cannot  be  compelled  to  make  them 
parties  to  the  suit  It  may  be  said,  indeed,  that  the  ground  upon 
which  I  have  held  that  the  trustees  should  all  be  parties,  extends 
to  the  cestui  que  trusts;  but  a  decision  to  that  effect  would  be 
to  hold  that  Mr.  Ellice,  by  the  wrongful  acts  which  are  alleged, 
might  deprive  the  plaintiff  of  his  equitable  remedies  against 
himself  which  plainly  cannot  be. 

Then,  as  to  the  questions  of  form :  it  was  said  that  Mr.  EUice, 
having  answered  the  original  bill,  could  not  demur  to  the 
amended  bill.  To  this  objection  two  answers  were  given ;  Firsts 
it  was  said  that  the  original  bill  was  so  completely 
[*516]  changed  by  the  amendments,  *that  the  answer  upon  the 
record  to  the  original  bill  was  not  an  answer  to  the 
amended  bill.  Secondly,  that  the  87th  General  Order  of  August^ 
1841,  has  taken  away  the  groimd  of  the  objection,  tiiat  the  an- 
swer will  overrule  the  demurrer. 

If  the  original  bill  had  been  so  changed  as  the  argument  for 
the  defendant  supposes,  there  would  certainly  be  no  question 
that  the  defendants  should  be  allowed  the  same  discretion  as  to 
the  form  of  his  defence,  as  if  he  came  entirely  upon  a  new  reo- 
ord;  but  I  am  not  prepared  to  admit  that  any  such  change  has 
been  made  on  this  record.  The  answer  of  Mr.  Ellice  was  his 
several  answer  to  the  bill;  and  whatever  be  there  admitted  as 
his  own  act^  whether  alone  or  jointiy  with  his  co-trustees  is  an 
answer,  in  part,  to  the  amended  bill  I  cannot  admit  that  an  at- 
tempt to  charge  him  alone  by  an  amended  bill,  the  originid  bill 
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haying  sought  to  charge  him  in  a  suit  in  which  other  persons 
were  partiei^  is  such  a  variation  of  the  subject  of  the  suit,  that 
the  former  proceedings  are  to  be  disregarded  in  feonsidering  the 
form  of  the  defence  to  the  amended  bill. 

I  am  however,  satisfied  that  the  87th  Order  of  August,  1841, 
applies  to  the  present  case,  and  is  an  answer  to  the  objection 
foimded  upon  the  &ct  that  the  defendant  has  answered  the  origi- 
nal bill  The  ground  of  the  general  proposition  is,  that  the 
amended  bill  is  the  original  bill  amended  and  written  upon ;  and 
if  that  be  so,  the  answer  to  the  original  bill,  and  the  answers  to 
the  amended  bill,  must  be  taken  together  as  one  answer  to  the 
entire  record.  It  is  evidently  the  practice  so  to  regard  it ;  for  if 
a  defendant  should,  in  his  answer  to  an  amended  bill,  repeat  his 
answer  to  matters  which  he  had  answered  before,  such  repetition 
would  be  subject  to  exception  for  impertinence. 

*The  87th  Order  was  made  for  the  purpose  of  reliev-  [*516] 
ing  defendants  from  the  difficulty  which  previously 
existed  in  framing  their  defence  by  demurrer  or  plea,  owing  to 
the  strictness  of  the  rule  that  prevented  them  from  answering  any 
part  of  the  bill  to  which  the  demurrer  or  plea  properly  exten- 
ded. K  the  87th  Order  was  required  for  the  relief  of  defendants 
in  cases  where  the  answer  and  demurrer  or  plea  were  contained 
in  the  same  instrument,  a  fortiori  would  it  be  necessary  in 
cases  where  the  bill  is  amended,  after  answer,  and  where  the  de- 
fence  is  to  be  made  by  a  further  instrument,  which,  with  the  for- 
mer answer,  is  to  constitute  only  one  record.  The  case  cannot 
be  stated  more  strongly  for  the  plaintiff  than  by  supposing  that 
the  material  &cts  stated  in  the  amended  bill  are  covered  by  the 
answers  already  put  in  by  the  defendant  Under  the  87th  Order, 
the  defendant  may  notwithstanding  demur  to  the  amended  bill ; 
and,  for  the  reasons  which  I  have  stated,  I  allow  the  demur* 
rer. 
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[*517]  *CoLE  V.  Coles. 

1848 :  30th  June ;  Ist  Juljr. 

The  daoaes  of  the  statute  for  the  reUef  of  maolvent  debtoifi,  whieh  provide  that» 
in  caae  the  insolvent  shall  be  entitled  to  any  copyhold  or  customary  estate,  the  as- 
signment to  or  certified  copy  of  the  appointment  of  the  assignee  shall  be  en- 
tered on  the  court  rolls  of  the  manor,  and  that  the  assignee  shall,  with  aQ  oon* 
venient  speed,  make  sale  of  all  the  estate  and  efif^cts  of  the  insolvent,  are  not 
mandatory,  but  are  directoiy  only. 

9^e  omission  of  the  assignees  of  an  insolvent  debtor  to  sell  or  take  possession,  of 
the  copyhold  estate  of  the  msolvent  or  to  cause  an  entry  of  the  assignment  or 
copy  of  the  appointment  of  the  assignee  to  be  made  on  the  court  roller  or  to 
possess  themselves  of  the  copies  of  court  roll  for  a  period  of  nineteen  years  after 
the  insolvency,  whereby  the  Insolvent  is  enabled  to  retain  the  property  and  bold 
himself  out  as  the  owner,  and  mortgage  it  for  value  to  a  person  who  had  no 
actual  knowledge  of  the  insolvency,  does  not  constitute  an  equitable  ground 
Hot  giving  such  mortgagee  a  charge  in  priority  to  the  title  of  the  assignee. 

An  appointment  of  a  person  daiming  to  be  a  creditor  of  an  insolvent  debtor,  as- 
signee of  his  estate  and  efBscts  in  the  place  of  a  deceased  assignee,  on  condi- 
tion that  the  person  so  appointed  shaH  prove  his  debt  by  affidavit  on  taking  out 
his  appointment,  such  debt  having  been  afterwards  proved  accordingly,  is  a  valid 
appointment^  entitling  the  party  so  appointed  to  sustain  a  suit  for  the  purpose 
of  reoovering  property  clumed  as  part  of  the  estate  of  the  insolventi 

Joseph  Ellis,  the  devidee,  under  the  will  of  his  father,  of  a 
copyhold  tenexAent  held  orthe  manor  of  Launton,  in  the  county 
of  Oxford,  (to  which  the  fether  had  been  admitted  in  1770,)  in 
September,  1824,  took  the  benefit  of  the  act  then  in  force  for  the 
relief  of  insolvent  debtors,  and  thereupon  conveyed  and  assigned 
all  his  real  and  personal  estate  to  the  provisional  assignee,  who, 
in  November  following,  duly  conveyed  and  assigned  the  same 
estate  to  one  Powell,  the  permanent  assignee,  for  the  benefit  of 
himself  and  the  other  creditors  of  the  insolvent  The  schedule 
filed  by  the  insolvent  mentioned  the  copyhold  tenement  as  being 
part  of  his  estate,  and  stated  where  the  copies  of  court  roll 
were. 

Fb^ell,  the  assignee,  permitted  the  insolvent  to  continue  in 
the  occupation  and  enjoyment  of  the  copyhold  tenement,  out  of 
eompasskm  (as  was  alleged  by  the  plaintiff  in  this  cause,^)  and  he 
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also  allowed  the  copies  of  court  roll  to  remain  in  the  possession 
or  power  of  the  insolvent  No  entry  of  either  of  the  assignments 
to  the  assignees  of  the  insolvent,  pursuant  to  the  7th  section  of 
the  statute  1  Geo.  4,  c.  119,  (the  statute  then  in  force,  which 
corresponds  with  the  20th  section  of  the  statute 
*7  Geo.  4,  c.  57,  and  the  47th  section  of  the  1  &  2  Vict  [*518] 
a  110,)  was  made  on  the  rolls  of  the  manor,  until  the 
year  1843,  after  the  death  of  the  insolvent  Powell  died  in  1828. 
No  steps  were  taken  for  the  appointment  of  another  assignee 
until  1848,  and  the  insolvent  continued  in  possession  of  the 
copyhold  tenement  until  his  death.  The  insolvent  was  admitted 
tenant  to  the  premises  at  a  Court  holden  in  August,  1889. 

In  February,  1840,  the  defendant,  John  Coles,  who  had  na 
knowledge  of  the  insolvency,  lent  the  insolvent  602.  upon  mort- 
gage of  the  copyhold  tenement;  and  the  insolvent  then  made  a 
conditional  surrender  of  the  premises  to  John  Coles,  as  such 
security,  before  two  tenants  of  the  manor,  according  to  the  cus- 
tom, and  delivered  to  the  plaintiff  the  copies  of  court  roll,  of  the 
admissions  of  his  &ther  in  1770,  and  himself  in  1839.  This  sum, 
with  interest  and  further  charges,  amounting  in  the  whole  to 
about  10021,  was  due  to  the  defendant,  John  Coles,  at  the  death 
of  the  insolvent,  which  took  place  in  December,  1842. 

On  the  30th  of  March,  1843,  the  Court  for  the  Relief  of  Insol- 
vent Debtors  appointed  the  plaintiff  assignee  of  the  estate  and 
effects  of  the  deceased  insolvent,  in  the  place  and  stead  of  Powell| 
by  an  order  in  the  following  form : — "  That  William  Cole,  credi- 
tor &C.,  shall  be,  and  the  said  William  Cole  is  hereby  appointed, 
new  assignee  of  the  estate  and  effects  of  &c.,  upon  the  said 
William  Cole  proving  his  debts  by  affidavit  on  taking  out  his 
appointment"  In  the  montlf  of  April,  1843,  the  plaintiff  made 
and  filed  an  affidavit  of  his  debt,  according  to  the  terms  of  the 
order.  No  conveyance  or  assignment  was  made  to  the  plaintiff 
by  any  representative  of  Powell ;  but  soon  after  the  appointment 
of  the  plaintiff  as  assignee,  notice  was  given  to  the 
steward  of  the  manor  of  *the  {proceedings  in  the  insol-  [^519] 
vency,  and  the  assignments  under  the  same ;  and  the 
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steward  lefdsed  to  admit  the  defendant,  John  Coles,  on  his  pie« 
senting  the  conditional  surrender  of  February,  1840. 

On  the  7th  of  July,  1848,  the  plaintifi^  after  calling  a  meeting 
of  the  creditors,  caused  the  copyhold  premises,  to  be  offered  for 
sale  by  auction,  at  which  the  defendant,  John  Coles,  attended, 
and  was  the  highest  bidder,  claiming  at  the  same  time  to  be  a 
mortgagee  of  the  property.  He  subsequently  insisted  upon  a 
right  to  deduct  the  amount  of  his  mortgage  debt  from  the  pur* 
chase-money. 

The  bill  was  filed  by  William  Cole,  the  assignee,  for  specific 
performance  of  the  contract  by  payment  of  the  purchase-money. 
The  bill  charged  that  the  defendant  knew  of  the  insolvency  be- 
fore the  time  of  his  pretended  mortgage ;  that  nothing  was  due 
on  the  mortgage ;  and  that  the  defendant  never  in  &ct  advanced 
money  to  the  insolvent  The  bill  minutely  inquired  into  the 
particulars,  and  put  the  defendant  to  strict  proof  of  the  allied 
loan.    At  the  hearing, 

The  Yice--Chancsllob,  upon  the  opening  of  the  cause,  said, 
that  the  proper  course  would  be  to  direct  the  usual  reference  of 
title  to  the  Master. 

It  was  then  stated,  and  agreed  on  both  sides,  that,  assuming 
the  plaintiff  to  have  been^  before  the  bill  was  filed,  duly  appoin^ 
ed  assignee  of  the  estate  of  the  insolvent  in  the  place  of  Powell, 
(which  the  defendant  did  not  admit,)  the  only  questions  between 
the  parties  were,  first,  whether  the  defendant  was  entitied  to  re- 
tain the  amount  of  his  mortgage  debt  out  of  the  purchase 

money;  and,  secondly,  the  costs  of  the  suit?  All 
[*520]    *objections  to  the  titie,  elcept  that  arising  out  of  the 

defendant's  claim,  being  waived,  the  questions  were  ar- 
gued :  PaarroU  v.  SweeikmdSfl) 

Mr.  C,  P.  Cooper  and  Mr.  Simpson^  for  the  plaintiff! — ^The  di- 
xections  in  the  Lisolvent  Debtors  Act  concerning  entering  the  a8- 

(a)  8  Myl  ft  K.  665. 
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ognment  on  the  rolls  of  a  manor,  and  as  to  the  time  and  mode 
of  selling  the  estate,  are  merely  directory:  Doe  v.  Olenfield,(a) 
Doe  V,  Evans  fi>)  Mather  v.  Ptiestmen.{c)  The  circumstanoe,  that 
the  defendant  wa?  deceived  by  the  insolvent,  and  induced  to  ad- 
vance money  on  the  mortgage,  was  the  defendant's  own  fault,  for 
he  might  have  searched  the  Insolvent  Lists. 

Mr.  Shaptoi^  for  the  defendant. — ^The  plaintiff  has  not  shown 
a  title  tp  maintain  the  suit,  inasmuch  as  his  appointment  as  a^ 
signeewas  only  conditional  on  his  proving  his  debt,  and  there  is 
no  such  officer  as  a  conditional  assignee.  And,  in  order  fully  to 
invest  the  plaintiff  with  his  character  of  assignee,  the  property 
should  be  vested  in  him.((2)  The  legal  estate  was  vested  in 
Powell,  the  former  assignee ;  Doe  v.  Qlenfieid  ;(c)  and,  upon  his 
death,  the  same  vested  in  the  heir  or  devisee.  It  is  true  Hie  14th 
section  of  the  statute  1  Geo.  4,  a  119,  provided  that,  in  case  of 
the  death  of  the  assignee,  the  Court  might  appoint  a  new  assignee, 
and  that,  by  his  appointment,  the  estate  should  vest  in  him ;  but 
that  statute  was  repealed  in  1826  by  the  statute  7  Geo.  4,  c.  67, 
except  as  to  the  powers  given  to  the  Court ;  and  the 
provision  as  to  vesting  the  *property  of  insolvents  or  [*621] 
their  assignees  by  their  appointment,  was  only  renewed 
as  to  new  insolvencies.  Secondly,  the  assignees  of  the  insolvent's 
estate  have  not  in  this  case  taken  the  steps  necessary  in  order  to 
acquire  the  priority.  The  authorities  referred  to  for  the  position, 
that  the  clauses  in  the  Insolvent  Debtors  Act  concerning  registra- 
tion and  sale  are  merely  directory,  are  cases  relating  to  the  right 
of  the  assignees  against  the  insolvent  or  those  claiming  as  volun* 
teers  under  him.  Even  this  may  be  questioned  on  the  authority 
of  Seark  v.  Law,{/)  in  which  case  it  was  held,  that  the  directions 
of  the  statute  81  Geo.  4,  c.  126,  as  to  the  mode  o(  transferring 
turnpike  bonds,  are  mandatory  and  essential.  Those  authorities 
have  no  application  to  the  case  of  a  purchaser  for  value,  bona 

(a)  1  Bing.,  N.  S.,  729.  (b)  1  Cr.  &  M.  460.  (c)  9  Sim.  352. 

(d)  Owen  v.  Owmj  1  Atlc  496;  Ibiey  v.  Woniner,  2  J.  ft  W.  248;   Warburton  v. 
Sandys,  14  Sim.  631. 

(e)  1  Bing.,  N.  a,  731.  (/)  16  Sim.  96. 
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fide,  and  without  notice.  The  principal  of  the  enactment  requir- 
ing the  assignee  to  enter  on  the  rolls  his  title  to  copyholds,  is  to 
protect  purchasers,  as  appears  fix>m  the  analogous  provisions  found 
in  the  statutes  5  4  6  Vict  a  116,  s.  8, 1  &  2  Will  4,  c.  56,  ss.  26 
and  27,  and  6  Geo.  4,  c  16,  s.  64.  There  was  in  this  case,  on 
the  part  of  the  creditors  of  the  insolvent,  or  the  assignee  who  re- 
presented them,  such  gross  negligence  in  allowing  the  insolvent 
to  occupy  and  enjoy  the  property  from  his  insolvency  in  1824 
until  his  death  in  December,  1842,^n  not  possessing  themselves 
of  the  copies  of  court  roll, — ^in  not  selling,  and  in  not  entering 
their  title  on  the  rolls,  that  the  title  of  the  defendant  as  mortgagee 
ought  to  prevail :  Evans  v.  BickneU^{a)  WhiSyread  v.  Jordan,{b) 
Lastly,  on  the  question  of  costs.  Whatever  the  decision  of  the 
Court  may  be  on  the  principal  question,  of  the  right  of  the  de- 
fendant as  mortgagee,  the  plaintiff  who  has  impeached  by  his  bill 

the  existence  and  truth  of  the  defendant's  debt,  and  has 
j]*522]    *wholly  failed  on  that  part  of  his  case,  ought  to  pay  the 

costs  of  that  part  of  the  suit :  OlascoU  v.  Lang,{c) 


Vick-Chancellor  : — ^It  does  not  appear  to  me  that  there  is 
any  difficulty  in  regard  to  the  form  in  which  the  appointment  of 
the  plaintiff  as  the  new  assignee  has  been  made.  The  Court  for 
the  Belief  of  Insolvent  Debtors  are  empowered  to  make  the  ap- 
pointment ;  and  I  must  assume  that  the  creditors  are  satisfied  with 
the  course  which  has  been  taken,  and  that  the  plaintiff  is  well 
appointed.  With  regard  to  the  assignment  of  the  legal  estate, 
the  statute  1  Greo.  4,  c.  119,(^  enacts,  that^  upon  the  appointment 
of  a  new  assignee,  the  estate  of  the  former  assignee  shall  imme- 
diately vest  in  him.  But  if  neither  the  plaintiff  nor  the  defend- 
ant have  the  legal  estate,  the  plaintiff  has  the  earlier  and  better 
equitable  title.  The  mere  possession  of  the  legal  estate  is  not 
material  in  this  case,  which  is  a  suit  for  specific  performance,  and 
in  which  the  question  in  whom  the  legal  estate  is  vested  raises 
only  a  question  of  conveyance. 

(a)  6  Tea.  1Y4.  (&)  1  T.  &  0.  380.  (c)  2  PhiL  310. 

{d)  Sect  14,  and  7  Gea  i,  0.  67,  a.  38. 
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This  is  certainly  a  hard  case  upon  the  defendant ;  but  I  do  not 
see  anything  in  the  circumstances  which  affords  a  ground  for 
rendering  him  equitable  relief  The  insolvent  was  permitted  to 
appear  ostensibly  the  owner  of  the  property,  but  he  did  not  thereby 
acquire  any  new  title.  The  insolvent  or  the  defendant  himself 
may  have  continued  in  possession  of  the  property  for  nineteen 
years  and  a  half,  but  that  would  not  give  the  party  who  so  re- 
tained possession  a  defence  at  law  against  an  ejectment ; 
and  this  is  a  case  in  which  equity  *must  follow  the  law.  [*523] 
The  &ct,  that  the  title-deeds  of  an  estate  have  been  left 
in  the  possession  of  a  party  to  whom  they  did  not  belong,  is  not 
alone  a  ground  of  equity  in  &vor  of  a  third  party,  who  has  been 
thereby  deceived.  Copies  of  court  roll  .are  not  strictly  within  the 
description  of  title-deeds.  All  the  information  which  they  could 
afford  may  be  found  on  the  court  rolls ;  and  there  is,  thereforei 
still  less  reason  for  giving  weight  to  the  circumstance,  that  the 
copies  were  under  the  control  of  the  insolvent^  than  if  the  instru- 
ments were  properly  title-deeds.  The  defendant,  moreover,  might 
have  searched  the  lists  of  insolvent  debtors.  I  cannot  say  there 
has  been  that  gross  negligence  on  the  part  of  the  assignee  as 
should  induce  a  Court  of  equity  to  interpose  on  behalf  of  a  mort- 
gagee to  postpone  the  creditors  of  the  insolvent. 

The  provisions  of  the  statute  which  relate  to  the  entry  of  the 
assignment  on  the  court  rolls,  where  the  insolvent  is  entitled  to 
any  copyhold  estate,  and  to  the  sale  of  the  estate  of  the  insolvent 
with  all  convenient  speed,  point  out  the  duties  to  be  performed 
by  the  assignee,  as  an  of&cer  of  the  court  for  the  benefit  of  the 
creditors.  But  I  think  those  provisions  are  directory  only,  and 
that  it  is  not  open  to  any  third  person  to  dispute  the  validity  of 
the  title  of  the  assignee  on  the  ground  that  the  steps  so  directed 
to  be  taken  have  been  delayed  or  omitted. 

The  defendant  then  insists  that  the  plaintiff  ought  to  pay  the 
costs  of  the  suit)  or  so  much  as  have  been  occasioned  by  his  de- 
nial of  the  debt  claimed  by  the  defendant^  to  be  charged  upon  the 
estate.  I  do  not  understand  the  bill  as  doing  more  than  chal- 
lenging the  claim  of  the  defendant,  and  putting  him  to  establish 
his  alleged  mortgage.    The  bill  does  not  charge  the  defendant 
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p524]    with  *any  fraud.    It  is  nothing  but  the  common  case  of 
a  disputed  claim. 


Declare  that  the  pluntiff  is  well  appointed  aasignee  of  the  estate  and  effects  of 
Joseph  Ellis ;  and  the  defendant^  hj  his  counsel,  waiving  a  reference  as  to  the  title 
to  the  estate,  decpee  that  the  agreement  of  the  *lth  of  July,  1843,  be  specifically 
performed  and  carried  into  execution.  Let  the  plaintiff  convey,  assign,  or  surren- 
der the  premises  to  the  defendant,  or  to  whom  Ac. ;  and  let  the  Kaster  settle  such 
conveyance,  assignment,  or  surrender,  in  case  the  parties  differ  about  the  same ; 
and  upon  the  plaintiff  executing  such  conveyance,  assignment,  or  surrender,  let  the 
defendant  pay  to  the  plaintiff  the  sum  of  1401.,  the  remainder  of  the  purchase  mo- 
ney, with  interest  at  U.  per  cent  from  the  2nd  day  of  March,  1844,  and  the  costs 
of  the  suit  to  be  taxed,  &c.    Liberty  to  apply. 


Affirmed  by  the  Lord  Chancellor,  Nov.  16th,  1848. 


Smith  v.  Smith. 

1849:  16th  February. 

If  a  defendant,  who  has  been  examined  by  the  plaintiff  as  a  witness  in  the  caoae^ 
submits  to  a  decree  against  himself,  notwithstanding  such  examination,  the  &ct 
of  that  examination  having  been  had  cannot  be  sustained  by  the  other  defendants 
who  have  not  been  examined,  as  an  objection  to  a  decree  against  them. 

A  SUIT  against  trustees  and  executors.  The  plaintiff  examined 
two  of  the  defendants,  the  trustees,  as  witnesses  in  the  cause. 

The  SolicHor-Omercd  and  Mr.  AmphkU,  for  the  plaintiff^ 

Mr.  Kenyan  Parker  and  Mr.  Hardy ^  for  a  defendant^  another 
trustee,  submitted  that  the  bill  must  be  dismissed.  The  Court 
eould  not  make  a  decree  against  the  defendant^  who  had  be^n 

examined  as  a  witness  for  the  plaintiff;  and  the  decree 
[*525]    could  not  be  made  ^against  the  other  trustee  alone: 

Champion  v.  Chximpion.ifi) 

(a)  16  Sim.  101. 
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'       '  l»    I  ■         III  ■ I  ■  ,  ■  ,  |!  ■     .  _^     ■  ■         -»     -     ■ 

•    The  trustees,  who  had  been  examined,  dif  not  object  to  the 
fleciee  being  made,  as  against  themselves.  ^^  ^    .  . 

Vjck-Chancellor : — ^The  defendants. who  TiavehTlfe^n  :e3;- 
^unined  as  witnesses  by  the  plaintiff  were,  prima  &cie,.  disdiarged 
from  liability  in  this  suit  by  the  (k)nrse  so  taken  by  the  plaintiff 
But  the  examination  of  those  defendants  does  not  neoeasajily* 
affect  the  other  defendant  The  only- objection  which  ^d9^  so 
&r  as  he  is  concerned,  is,  that  the  dei^ree  cannot  bemade'ij^^QaAst 
him  unless  it  be  also  made  against  the : co-defendants.^  If^tbeit^ 
fhe  defendants,  who  might  take  the  objection  that  they  are  dis- 
ehai^ged  from  the  suit  by  the  mere  &ct  of  their  examination,  ap- 
pear, and  submit  to  the  decree  of  the  Court,  and  thereby  take 
upon  themselves  a  renewed  liability  in  the  suit,  it  is  not  open  to 
the  other  defendant  to  object  that  they  ought  not  to  do  so;  and, 
in  that  case,  the  examination  does  not  preclude  the  Court  from 
niaking  the  decree.  The  defendant  who  has  taken  the  objection 
tsannot  have  anticipated  the  course  taken  by  the  plaintiff;  he  can* 
not,  therefore,  have  been  misled  by  it  in  the  conduct  of  the  suit 


♦Salisbitry  v.  Salisbuby.  [*526] 

1848 :  5th,  tth,  and  10th,  July. 

Where  a  husband  oovenanted  bj  hia  marriage  aettlement,  to  give,  devise,  be- 
queath, and  secure  to  his  widow  an  annuity  for  her  life  after  his  decease,  to 
be  levied,  raised,  and  paid  to  her  by  his  heirs,  executors,  or  administrators,  and 
the  husband  afterwards  died  intestate— -It  was  held,  on  the  authority  of  Cfrouch 
Y.  StraUonf  that  the  widow's  share  of  the  husband's  personal  estate,  under  the 
Statute  of  Distributiona,  was  not  to  be  taken  by  her  as  a  performance  of  his  cove- 
nant) either  wholly  or  pro  tanto. 

Xhe  settlement  made  in  1848,  prior  to  the  marriage  of  Thomas 
fialisbuiy,  the  intestate,  with  Elizabeth,  his  wife,  recited,  that, 
upon  the  treaty  for  the  said  intended  marriage,  it  was  agreed  that 
the  said  Thomas  Salisbury  should,  in  the  event  of  the  said  Eliza- 
beth surviving  him,  secure  to  her,  during  the  term  of  her  natural 
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life,  an  annuity  or  yearly  sam  of  60021  at  tiie  least ;  and  con- 
tained  a  covenant,  by  Thomas  Salisbury  with  the  said  Elizabeth| 
that,  after  his  decease,  his  heirs,  executors,  or  administrators 
should  levy  and  raise,  out  of  his  real  and  personal  estate,  one 
annuity  or  yearly  sum  of  500t,  by  equal  half-yearly  paymentSi 
to  commence  and  be  made  within  six  months  after  his  decease^ 
and  should  pay  the  same  annuity  of  5002.,  when  and  as  the  same 
should  become  due  and  payable,  inta  the  proper  hands  of  the 
said  Elizabeth,  or  unto  her  oiUer,  (signified  as  therein  mentioned,) 
for  her  separate  use,  independent  of  any  fiiture  husband.  And 
the  said  Thomas  Salisbury  covenanted  with  the  said  Elizabeth, 
that  he  would,  by  his  last  will  and  testament  in  writing,  give, 
devise,  bequeath,  and  secure  to  her  the  said  annuity  of  6001  at 
the  least,  as  aforesaid. 

Thomas  Salisbury  died  in  1847,  intestate;  and  the  said  Eliza^ 
betb,  his  widow,  was  his  administratrix.  The  bill  was  filed  by 
the  only  child  of  the  marriage,  and  prayed  a  declaration  that  the 
provision  made  by  the  settlement  for  the  defendant  was  in  bar 
of  any  daim  which  she  might  be  entitled  to  make  upon  the  efr> 
tate  of  the  intestate  as  his  widow,  and  that  she  was  not  entitled 
to  be  paid  thereout  any  sum  beyond  the  annuity  of  600i ; 
or  that  it  might  be  declared  that  the  covenants  in  the 
[*627]  *settlement,  on  the  part  of  the  intestate,  had  been  per- 
formed and  satisfied  by  the  share  of  the  personal  estate 
of  the  intestate  to  which  the  defendant  became  entitled  as  his 
widow,  imder  the  Statute  of  Distributions,  if  such  share  were 
greater  or  equal  in  value  to  the  annuity  of  5001 ;  and,  in  case 
such  share  were  less  in  value  than  the  annuity,  that  the  said 
covenants  had  been  performed  so  &r  and  for  so  much  as  the  said 
share  would  extend  to ;  and  that  it  might  be  declared  that  the 
defendant  was  not  entitled  to  be  paid  the  annuity  of  6002L  out  of 
the  intestate's  personal  estate,  in  addition  to,  and  independently 
o^  her  share  as  his  widow,  under  the  Statute  of  Distributions. 

The  administratrix,  by  her  answer,  admitted  that  the  personal 
estate  of  the  intestate  amounted  to  about  21,0002L,  and  claimed 
her  annuity  of  600Z.,  and  also  her  widow's  share  of  the  residuary 
estate,  under  the  Statute  of  Distributions.    After  providing  for 
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the  paymeBt  of  the  annuity,  the  Master  found,  that  the  infiemt 
plaintiff  and  the  administratrix  were  the  next  of  kin,  and  parties 
.  entitled,  under  the  statute,  to  the  personal  estate  of  the  intestate, 
and  that  the  debts  were  paid«  On  the  hearing  for  further 
directions, 

The  SoUcikT'OeneTal  and  Mr.  AUton^  for  the  plaintiffl 

Mr.  B6U  and  Mr.  Sidney  Srmih^  for  the  defendant 

On  behalf  of  the  plaintiff,  it  was  contended,  that  the  distribu- 
tive share  of  the  personal  estate  left  by  the  intestate,  to  which  the 
widow  would  be  entitled  under  the  statute,  was  a  per- 
formance of  the  covenant,  either  wholly  *or  in  part ;  and  [*623] 
that,  if  the  performance  was  partial  only,  it  must  be 
taken  pro  tarUo,  This  was  the  settled  law,  in  case  of  a  covenant^ 
to  leave  a  gross  sum,  or  a  fixed  sun[i  of  money  ^equivalent  to  the 
value  of  an  annuity,  at  the  death  of  the  covenantor,  and  there 
was  no  sound  distinction  between  the  case  of  an  annuity  and  an 
ascertained  sum.  There  might  be  partial  performance.  It  was 
not  necessary  for  this  purpose  that  there  should  be  a  satisfaction. 
In  the  case  of  Comh  v.  StraUon^{a)  the  point,  whether  an  annuity 
should  not  be  governed  by  the  same  rule  as  was  applicable  to  a 
gross  sum,  was  not  argued.  It  was  assumed  by  the  Court,  as 
well  as  by  counsel,  that,  as  to  the  annuity  or  life  interest  of  the 
administratrix  in  the  fund  which  she  did  not  take  absolutely,  the 
administratrix  was  entitled  to  the  benefit  of  that  part  of  the. 
covenant,  without  regard  to  her  distributive  share ;  and  Lord 
Bosslyn  held,  that  the  covenant  was  entire,  and  that  he  could 
not  take  that  to  be  a  satis£EU3tion  of  part  of  a  covenant,  which  did 
not  even  pretend  to  satisfy  the  rest ;  and,  therefore,  it  followed, 
that  the  covenant  was  not  satisfied :  it  was  not  argued  that  it 
vas  either  wholly  or  partly  performed. 

On  the  part  of  the  defendant,  it  was  said,  that  the  argument 
on  the  other  side  would  have  had  more  force,  if  it  had  been  poe- 

(a)  4  Vea  391. 
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sible  (which  it  was  not)  for  the  case  to  have  been  put»  on  the 
part  of  the  plaintiff^  as  a  case  of  satis&ction.  Where  satis&ction 
could  be  insisted  upon,  the  covenant  was  so  moulded  in  con- 
struction  as  to  make  it  fit  the  act  which  was  done — ^the  intestacy. 
But  where  the  proposition  was,  that  the  act  covenanted  to  be 

done  was  actually  performed,  there  was  no  scope  for  any 
[*529]    departure  firom  the  strict  terms  of  the  covenant    *rhe 

plaintiff  might,  with  some  plausibility,  have  contended, 
that  the  obligation  was  satisfied ;  but  it  was  impossible  to  say 
that  the  terms  of  the  present  covenant  had  been  performed.  The 
other  cases  cited  were,  EUmdy  v.  Widmoreyioi)  Lee  v.  IfAranda^Qi) 
Garthahore  v.  Ghalte,{c)  Kirhman  v.  Kirkman,{d)  Ooldsmid  v. 
Ooldsmidyi^  Brougkton  v.  Ernngtxm^{f)  Haynes  v.  Mtco,{g)  Barret 
Y.  Beck/Qrd,{h)  Devese  v  Pontet{i) 


Vice-Chancellor  : — The  rule  adopted  in  the  decisions  upon 
this  question  appears  to  me  to  be  purely  arbitrary.  Lord  Eldon, 
in  Oarthshore  v.  Schaliej{k)  has  referred  the  case  to  a  principle; 
but,  in  the  absence  of  that  explanation,  it  would  be  difficult  to 
see  why  the  right  of  the  widow  to  her  distributive  share  should 
be  excluded  by  her  right  under  another  contract.  In  the  case, 
however,  of  a  covenant  to  pay  a  gross  sum,  the  question  as  Sir 
Thomas  Plumer  has  said,  in  Ooldsmid  y.  Goldsmid,{l)  is  no  longer 
open.  Lord  Eldon,  in  reasoning  on  the  case  of  Oarthshore  v. 
Chaliey  noticed,  as  the  ground  of  his  decision,  that  this  Court  had 
infiised  into  the  construction  of  the  husband's  contract  consider^ 
ations  which  a  Court  of  law  could  not  He  said,  that  the  case  of 
Blavdy  v.  WidTnore^  and  the  cases  following  it,  "  were  distinct 

authorities  that^  where  a  husband  covenants  to  leave, 
[*580]    or  to  pay  at  his  death,  a  *sum  of  money  to  a  person  who, 

independent  of  that  engagement,  by  the  relation  between 
them  and  the  provision  of  the  law  attaching  upon  it,  will  take  a 
provision,  the  covenant  is  to  be  construed  with  reference  to 

-  (a)  1  p.  Wms.  324.  .(&)  1  Yes.  sen.  1 ;  a  C.  3  Atk.  419.  (c)  10  Ve&  1. 

((2)  2  Bro.  G.  G.  96.  (e)  1  Swanat  211.  (/)  7  Bro.  P.  C.  46L 

ig)  1  Bro.  0. 0. 129.  (^)  1  Tea.  sen.  619.  (t)  1  Ooz,  188. 

Cfc)  10  Yes.  L  (f)  1  Swmwt  217. 
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that"(d)  It  has  been  argued,  however,  that,  though  this  is  the 
rule  as  to  a  gross  sum,  yet  the  case  of  a  covenant  to  pay  an 
annuity  stands  upon  diiSerent  grounds,  and  is  governed  by  a 
different  principle.  Upon  this  point,  CbwcA  v.  Stratton  is  reUed 
upon.  I  cannot  understand  why  the  rule,  which  is  applied  in  ' 
the  case  of  a  gross  sum,  should  not  also  be  applicable  to  an 
annuity. 


July  10/A.— Vice-Chakcellob  :— Taking  Blandy  v.  Widmore 
and  Lee  v.  D^Aranda  as  binding  authorities,  and  taking  the 
principle  of  those  decisions  to  be  such  as  is  stated  by  Lord  Eldon 
in  Oarthshore  v.  Chaltej  and  by  Sir  Thomas  Plumer  in  Ooldsmid 
v.  OoMsmidy  I  should  (if  Couch  v.  Stratton  were  out  of  the 
way)  conclude  that  intestacy  was  a  performance  of  the  contract 
as  well  in  the  case  of  an  annuity  as  in  the  case  of  a  gross  sum  of 
money. 

The  relation  between  the  parties  exists  in  this  case,  by  refer- 
ence to  which  a  very  siugular  construction  is  given  in  this  Court 
to  a  contract,  the  language  of  which  would  otherwise  have  no 
such  effect ;  and  in  the  case  of  the  annuity,  as  in  the  other  case, 
the  effect  of  the  intestacy  is  to  put  the  annuitant  in  that  position 
with  respect  to  her  demand  against  the  estate  of  the  intestate,  as, 
by  the  terms  of  the  contract,  it  ought  to  be  in,  at  the  moment 
when  the  obligation  of  the  husband  actually  to  perform 
*the  contract  arises,  that  is  to  say,  at  his  death.  But  [*581] 
then  the  question  arises,  is  not  Couch  v.  StraUon  an  au- 
thority the  other  way  ?  In  that  case,  Blandy  v.  Widmore  and 
Lee  V.  D^ArandoL  were  both  cited,  and  the  case  was  argued  by 
counsel  of  no  common  eminence.  In  that  case  it  seems  to  have 
been  admitted,  and  the  judgment  proceeded  on  the  assumption, 
that  the  rule  adopted  by  the  Court,  in  the  case  of  a  covenant  to 
pay  a  gross  sum,  did  not  apply  to  the  case  of  an  anntiity.  Lord 
Eldon  afterwards  gave  great  consideration  to  the  case,  and  did 
not  express  any  dissatisfaction  with  that  judgment.  I  must 
follow  the  authority  of  Cov/ch  v.  Stratum^  which,  if  it  has  not 

.(<4 10  Vea.  18. 
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nettled  the  law,  can  only  be  altered  by  liie.Loid  Chancellor.  I 
treat  the  case  as  one  in  which  performance  and  not  satis&ction 
is  to  be  shown. 


Booh  v,  Callkn  * 

1847 :  20th  and  2fod  December.    1848 :  12th  January ;  0th  Febroaiy. 

▲  bequest  bj  the  yrfil  of  the  teatairiz  of  an  annoity  to  her  "  mrrasit,^  £.  H^  and 
a  bequest  hy  a  codicil  three  years  afterwards,  of  an  annuity  of  the  same  amount 
to  her  "  servant,"  K  H. — Held  to  be  cumulative,  the  word  servant  not  expressing 
the  motive,  but  being  descriptive  only. 

Notwithstanding  the  principal  question  in  the  suit  be  the  right  of  the  plaintiifil  lo 
two  annuitiefl^  one  of  which  only  has  been  paid,  the  defendant,  on  a  decree 
being  made  for  the  arrears  of  the  unpaid  annuity,  cannot  set  up  the  Statute  of 
Limitations  as  limiting  the  period  of  the  account^  if  the  benefit  of  the  statute  be 
not  claimed  upon  the  pleadinga 

An  annuity  given  by  a  will,  forming  no  charge  upon  land,  but  being  personal 
only,  is  not  within  the  Statute  of  Idmitations,  8  ft  4  WiH  4^  a  27,  &  42. 

An  executor,  in  a  suit  for  the  arrears  of  an  annuity  under  a  will,  disputing  the 
title  of  the  plaintiff  to  the  annuity  as  a  question  of  law,  but  admitting  assets  suf- 
ficient to  pay  funeral  and  testamentary  expenses  and  legacies,  may  be  decreed 
to  pay  the  costs  of  the  suit  in  addition  to  the  arrears,  and  is  not  entitled  to 
«  decree  for  an  account  of  the  assets  prior  to  any  decree  being  made  for  costs. 

Sarah  Child,  by  her  will,  dated  in  February,  1828,  be- 
queathed as  follows :  '^  I  give  and  bequeath  unto  my 
[*582]  *daughter-in-law,  Mrs.  Emma  Child,  all  my  wearingr 
apparel,  or  so  much  as  she  shall  think  proper  to  select ; 
and  such,  part  thereof  as  she  shall  not  think  worth  her  acceptance, 
I  give  and  bequeath  the  same  to  my  servant  girl,  Elizabeth 
Hughes.  I  also  give  and  bequeath  unto  the  said  Elizabeth 
Hughes  the  sum  of  202^  a  year,  to  be  paid  to  her  by  my  executor 
hereinafter  named,  immediately  after  my  decease."  The  testa- 
trix then  gave  the  residue  of  her  personal  estate  to  her  friend, 
Charles  Foyer  Callen,  upon  trust  far  sale,  and  to  invest  the  sur^ 

*  See  note,  p^  11 
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plus  prooeeds,  after  payment  of  her  debts,  funeral  and  testamen- 
tary  expenses,  and  the  legacies  given  by  the  will,  or  which  the 
testatrix  mig^t  thereafter  give  by  any  codicil  thereto,  upon  trusts 
therein  mentioned,  for  the  benefit  of  her  grandson ;  and  the 
testatrix  appointed  the  said  Charles  Foyer  Callen  her  executor. 
In  March,  1881,  the  testatrix  made  a  codicil  to  her  wiU,  in  the 
following  words : — "  I  bequeath  to  my  servant,  Elizabeth  Hughes, 
twenty  pounds  per  annum,  for  her  natural  life."  The  testatrix 
afterwards  made  two  other  codicils  to  her  will,  both  of  which 
contained  bequests  to  her  said  grandson. 

The  testatrix  died  in  18S2.  Elizabeth  Hughes,  the  annuitant 
under  her  will,  intermarried  with  William  Boch,  in  the  lifetime 
of  the  testatrix.  The  executor  paid  to  William  Boch  and  his 
wife  one  annuity  of  201,  but  reftised  to  pay  them  more. 

WiUiem  Boch  and  Elizabeth  his  wife  filed  their  bill,  in  1847, 
for  a  declaration  of  their  right  to  the  second  annuity,  an  account 
of  the  arrears,  and  payment  of  the  annuity  out  of  the  assets  of 
the  testatrix.  The  executor,  by  his  answer,  submitted  that  the 
plaintiffe  were  entitled  to  one  annuity  only,  but  admitted  assets 
more  than  sufficient  to  satisfy  the  debts,  and  ftmeral 
and  testamentary  *expeiises  and  legacies  of  the  testatrix.  [*588] 
The  question  was,  whether  the  gifts  of  the  two  annuities 
were  cumulative,  or  whether  the  latter  was  substituted  for  the 
former. 


Mr.  Campbell  and  Mr.  R  W.  Mbore^  for  the  plaintiff,  cited 
Hur$t  V.  JBeach^{a)  Suisse  v.  Lord  Lowther^(p)  Lee  v.  Pain,(c) 
and  argued  that  the  gifts  of  the  two  annuities  were  cumulative. 

Mr.  BoU  and  Mr.  TerreUj  for  the  defendant,  argued  that  the 
latter  gift  was  in  substitution  for  the  former. 


Dee,  2S^nd. — ^Yicb-Chancbllob  : — ^There  is,  in  this  case,  an 
interval  of  three  years  between  the  date  of  the  gift  by  the  will 
and  that  by  the  codidL    The  testatrix,  no  doubt,  intended  that 

(a)  6  Hadd.  361.  (»)2Hare^42i.  (c)4HaN^S0k 
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the  second  gift  should  take  effect;  but  the  question  is,  whether 
it  is  to  take  effect  in  addition  to,  or  be  substituted  for  the  first  [1] 
The  rule  laid  down  by  Sir  John  Leach,  in  Hurst  r.  Beach^{(i)  is 
certainly  technical  and  artificial :  it  is,  that,  where  legacies  are 
given  by  two  different  instruments^  it  is  intended,  prima  fiusie, 
that  eac^  shall  take  effect ;  but  that  where,  in  both  instruments, 
the  amount  is  the  same,  and  the  same  motive  is  assigned,  there 
a  Court  of  Equity  raises  a  presumption  against  a  double  gift^ 
which,  however,  is  a  presumption  that  may  be  rebutted  by  evi- 
dence. In  this  case  there  is  no  evidence  to  affect  the  question, 
which  must  stand,  therefore,  entirely  upon  the  words  of  the  wilL 
The  amount  is  the  same  in  both  gifts,  and  in  both  there  are  the 

words  "  my  servant."  Am  I  to  take  these  words  as 
[*584]    *words  of  description,  or  as  expressive  of  the  motive  of 

the  gift  ?  I  think  they  can  only  be  taken  as  words  of 
description,  and  that,  therefore,  both  gifts  must  take  effect  The 
plaintiff  must  have  their  costs. 

On  the  minutes  of  the  decree  two  questions  were  raised :  firsts 
to  what  period  the  account  of  the  arrears  should  be  carried  back; 
secondly,  whether  the  admission  of  assets  extended  to  the  costs 
of  the  suit,  or  whether,  before  a  decree  could  be  made  for  pay- 
ment of  the  costs,  there  must  not  be  an  account  taken  of  the 


1848 :  Jan  \2ih, — ^Mr.  OampbeU,  for  the  plaintifib,  contended,  that 
the  account  of  the  arrears  of  the  annuity  should  be  carried  back 
to  the  time  it  first  became  payable.  After  the  death  of  the  tes- 
tatrix, the  executor  was  bound,  in  the  execution  of  his  trust,  to 
pay  the  annuity.  There  was  no  Statute  of  Limitations  which 
interposed  as  a  bar.    It  was  not  a  charge  upon  land,  as  in  Frcm- 

(a)  6  Hadd.  351. 

[1]  For  cases  in  which  legacies  by  different  instraments  bavB  been  held  aocuma- 
lative,  see  Windham  v.  Windham^  Finch,  267  ;  CUffe  ▼.  Oibbans^  2  Ld.  Raym.  1324 ; 
Pit  V.  Pidgeon,  Oh.  Ca.  301 ;  Masters  v.  Masters,  1  P.  Wm.  423;  Jihy  v.  Iby,  1  Cox, 
163 ;  Wright  v.  JSnglefield,  Ambler,  468 ;  Bboky  v.  Hatton,  1  Bro.  0.  a  390  j  Ourry 
y.POe,  2  Bra.  Oh.  G.  225;  Sbdges  v.  Peacock,  3  Yes.  Jr.  136;  Bmyon  y.  Benym, 
VI  Yes.  34, 
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da  V.  QTov€Ty{(£)  nor  was  it  within  the  stat  S  &  4  Will.  4^  c.  27, 
8.  42,  nor  had  sect  40  of  the  same  statute  any  application  to  the 
case.  Even  if  the  Statute  of  Limitations  had  been  a  bar  to  the 
plaintiff'  claim  to  any  part  of  the  arreara,  it  was  not  open  to  the 
defendant  in  this  case,  for  the  benefit  of  the  statute  had  not  been 
daimed  by  his  answer;  and  where  the  defence  of  the  statute  is 
not  raised  upon  the  pleadings,  it  cannot  be  set  up  at  the  hear- 
ing: Lord  Eedesdale,  Tr.  PI.  221,  Srd  ed.,  273,  4th  ed.;  Prince 
y.  Heylin,i^)  2  Wms.  Saund.  62,  n.  (6.)  The  admission  of  assets 
in  the  answer  subjected  the  defendant  to  the  decree,  as  well  for 
costs  as  for  the  annuity :  Phikmihropic  Society  v.  H6bis(m,{c) 

*Mr.  TerreUj  for  the  defendant,  argued,  that  section  [*585] 
42  of  the  Stat.  S  &  4  Will  4,  c  27,  limited  the  right  of 
the  plaintiflfe  to  the  arrears  of  the  annuity  for  six  years  before  the 
filing  of  the  bill ;  and  that,  in  the  form  of  this  suit,  it  was  not 
necessary,  in  order  to  be  protected  by  this  defence,  that  the  de- 
fendant should  claim  the  benefit  of  the  statute  by  his  answi^r. 
The  only  issue  upon  the  pleadings  was,  whether  the  plaintMfe 
were  entitled  to  two  annuities  or  to  one  only.  There  was  no  issue 
joined  upon  the  amount  due :  that  was  a  question  of  Recount 
which  could  only  arise  when  the  question  of  right  had  been 
determined.  It  was  now,  when  the  account  came  to  be  directed, 
the  proper  time  to  advert  to  the  statute  as  expressing  the  limit  to 
which  the  account  should  extend.  On  demurrer,  although  no 
mention  was  made  of  the  Statute  of  Limitations  on  the  pleadings, 
yet  the  defendant  might  avail  himself  of  the  statute  as  showing 
that  the  plaintiff  had  no  title. 


Vicb-Chanoellob  : — ^It  would  be  obviously  improper  to  per- 
mit a  defendant,  at  the  hearing  of  a  cause,  to  insist  upon  the 
Statute  of  Limitations,  if  he  has  not  set  up  that  defence  upon  the 
pleadings.  If  the  statute  be  pleaded,  the  plaintiff  may  be  able 
to  show  circumstances  taking  the  case  out  of  the  statute,  which 
he  cannot  be  expected  to  do  if  the  objection  be  not  taken.    Is 

(a)  6  Bane,  39.  (b)  1  Atk.  493.  (e)  2  IC7I.  &  K.  35*7. 

Vol.  VL  59 


585  CASES  IN  CHANCERY. 


1848.--RobertS(m  v.  Southgate. 


the  Court,  in  suoli  a  case,  to  refer  it  to  the  Master  to  inquire  whe- 
ther the  statute  ought  to  be  allowed  as  a  bar  to  the  claim,  before 
the  decree  is  made  ?  With  regard  to  the  case  of  a  demurrer,  the 
distinction  is,  that  the  decision  upon  the  demurrer  does  not  con- 
clude the  right. '  It  merely  determines  the  law  appliea- 
[*586]  ble  to  a  certain  state  of  facts,  which  maj  be  *varied  by 
the  evidence,  if  the  claim  be  further  prosecuted,  after 
the  demurrer  is  disposed  of. 

The  Statute  of  Limitations  does  not,  however,  apply  in  this 
case.  This  is  not  a  charge  upon  land,  within  the  42nd  section.(a) 
The  parties,  moreover,  stand  in  the  situation  of  trustee  and  cestui 
que  trust,  in  which  case  the  Lord  Chancellor,  in  PhiUipo  v.  Mun^ 
nings,{b)  held,  that  the  statute  did  not  affect  the  case.  It  is  not^ 
however,  necessary  to  resort  to  that  principal ;  for  this  is  a  mere 
personal  annuity,  not  within  the  only  clause  of  the  statute  under 
which  the  defendant  could  claim  any  benefit. 


EoBERTSOK  V,  Southgate.* 

1847 :  20th,  2l8t,  and  22nd,  December.    1848 :  12th  January. 

A  joint  fiat  in  bankruptcy  was  issued  against  two  partners,  pending  a  suit 
by  one  of  them  against  the  other  and  a  third  person  who  had  previously  retired 
from  the  business,  to  set  aside  the  partnership  agreement  on  the  ground  of  fraud 
and  misrepresentation  on  the  part  of  both  defendants,  and  for  re-pa3rment  of  the 
moneys  which  the  plaintiff  had  brought  into  the  concern  under  that  agree- 
ment The  assignees  obtained  leave  from  the  Court  of  Review  to  prosecute 
the  suit  against  the  retired  partner,  and  they  proceeded  by  supplemental  bill,  in 
which  the  creditors'  assignees  were  plaintifib  and  the  official  assignee  and  the  re- 
tired partner  were  defendants : — Edd^  that  the  creditors'  assngnees,  who  repre- 
sented not  only  the  original  plaintiff  on  whose  behalf  relief  was  sought,  but 
also  the  bankrupt  partner  who  was  an  original  defendant  against  whom  relief 
was  sought,  could  not  sustain  the  suit  against  the  retired  partner. 

Semblej  that,  in  such  a  case,  the  suit  might  have  been  prosecuted  by  assignees  ap- 
pointed to  represent  the  separate  estate  of  the  plaintiff  in  the  original  suit 

Whether  if  it  had  appeared  in  evidence  in  the  suit,  that  the  defendant  the  retired 

(a)  3  A  4  Will.  4,  c.  27.  (6)  2  MyL  &  Or.  309. 

♦  See  note,  p.  12: 
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partner,  was  alone,  or  otherwise,  answerable  for  the  frand,  the  Court  conld,  in 
each  a  case,  have  made  a  conditional  decree,  imposing  terms  upon  the  plaintifis, 
as  representmg  the  bankrupt,  who  was  originally  charged  as  defendant,  qucere. 

Vice-Chancellor  : — ^In  January,  1842,  and  thenceforth  down 
to  September,  1842,  James  Webb  Southgate  and  fienry  South- 
gate,  father  and  son,  were  partners  as  library  and  book 
auctioneers,  *in  Fleet-street,  under  the  firm  of  Southgate  [*587] 
&  Son.  On  the*  6th  of  September,  1842,  on  which  day 
William  Millar  Robertson,  the  plaintiff  in  the  original  suit,  at- 
tained his  age  of  twenty-one  years,  James  Webb  Southgate  re- 
tired from  the  partnership ;  and,  in  pursuance  of  an  agreement, 
made  in  the  preceding  month  of  April,  1842,  and  dated  the  20th 
of  April  1842,  varied  by  other  articles,  dated  September,  1842, 
a  new  partnership  was  commenced  between  Henry  Southgate  and 
the  plaintiff,  Robertson,  for  fourteen  years.  The  affairs  of  this 
new  partnership  were  unprosperous ;  and,  on  the  16th  of  Decem- 
ber, 1843,  Robertson  filed  his  original  bill  against  the  two  South- 
gates.  The  bill,  as  it  was  afterwards  amended,  alleges  that  the 
plaintiff  was  induced  to  enter  into  the  new  partnership  by  certain 
false  and  fraudulent  representations  of  the  two  Southgates,  or  of 
Henry  Southgate  in  concert  with  James  Webb  Southgate,  re- 
specting the  affairs  of  the  old  partnership.  The  bill  prays  that 
the  agreement  of  the  20th  of  April,  1842,  might  be  declared 
fraudulent  and  void,  and  that,  as  between  the  plaintiff  and  the 
two  Southgates,  it  might  be  declared  that  no  partnership  had  ever 
existed  between  the  plaintiff  and  Henry  Southgate,  and  for  the 
payment  to  the  plaintiff  of  moneys  of  which,  according  to  the 
allegations  in  the  bill,  he  had  been  defrauded. 

The  defendants  appeared  to  the  bill.  But,  before  either  defend- 
ants had  answered,  and  on  the  4th  of  January,  1844,  a  fiat  in 
bankruptcy,  issued  against  the  plaintiff  and  Henry  Southgate, 
under  which  they  were  duly  declared  bankrupts ;  and,  on  the 
23rd  of  January,  1834,  Harmer  and  Woodman,  the  plaintiff  in 
the  supplemental  bill,  were  duly  appointed  creditors'  assignees, 
and  the  defendant  Turquand  official  assignee,  of  the  estate  and 
effects  of  the  bankrupts. 

*By  an  order  of  the  Court  of  Review,  of  the  11th  of    [*538] 
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June,  1845,  liberty  was  given  to  the  assignees  to  prosecute 
the  suit  of  Robertson  v.  SotUhgaie;  and  in  March,  1846,  a  sup- 
plemental suit  was  instituted,  in  which  the  creditors'  assignees 
are  the  plaintiff  and  James  Webb  Southgate  and  Mr.  Turquand, 
the  official  assignee,  are  the  defendants.(a)  The  supplemental 
bill  is  purely  formal.  It  states  the  institution  and  pendency  of 
the  suit  of  Bdbertson  v.  Southgate,  the  bankruptcy,  the  appoint- 
ment of  assignees,  the  order  of  the  11th  of  June^  1845,  and  prays 
that  the  plaintiff  in  the  supplemental  suit  may  have  the  benefit 
of  the  proceedings  in  the  original  suit,  and  the  same  relief  against 
James  Webb  Southgate  as  if  no  bankruptcy  had  occurred. 
The  bill  was  amended,  under  an  order  of  the  7th  of  November, 
1846.  On  the  20th  of  March,  1846,  James  Webb  Southgate 
filed  his  answer  to  the  amended  bill ;  and  on  the  20th  of  August^ 
1846,  he  filed  his  answer  to  the  supplemental  bill.  Evidence 
was  gone  into,  and  the  cause  was  heard  on  the  20th,  21st,  and 
22nd  of  December,  1847. 

On  the  part  of  the  defendant  James  Webb  Southgate,  two 
grounds  of  defence  were  taken:  first,  on  the  frame  of  the  suit; 
and,  secondly,  on  the  merits.  If  the  former  be  decided  in  the 
plaintiff'  jBstvor,  it  will  not  be  necessary  that  I  should  give  any 
opinion  on  the  second;  but,  having  been  requested  by  both 
parties  to  express  my  opinion  upon  both  the  above  points,  I  have 
thought  it  right  to  consider  the  whole  case. 

In  order  to  explain  the  view  I  take  of  the  bill,  it  is  necessary 
only  that  I  should  state  generally  that  the  defendant  James  Webb 
Southgate,  amongst  other  grounds  of  defence,  denies 
[*539]  having  personally  made  any  *misrepresentation  what- 
ever respecting  the  affiairs  of  the  old  partnership. 
Indeed,  he  denies  having  made  any  representation  whatever  on 
the  subject.  To  this  the  reply  is,  that  misrepresentations  were 
made  by  Henry  Southgate ;  and  that  Henry  Southgate,  if  not  ex- 
pressly authorized  by  James  Webb  Southgate  to  make  them,  was 
in  law  his  agent  in  the  treaty  for  the  retirement  of  James  Webb 
Southgate  &om  the  old  partnership,  and  the  formation  of  the 

(a)  See  Robertson  v.  iSb«%a«e,  5  Hare,  223. 
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new  partnership  between  Bobertson  and  Henry  Southgate,  and, 
consequently,  that  James  Webb  Southgate  civilly,  if  not  morally, 
is  liable  to  Bobertson  or  his  estate  for  any  injury  he  may  have 
sustained  by  the  misrepresentations  of  Henry  Southgate. 

Now,  the  moment  the  case  was  so  far  opened  as  to  enable  me 
to  understand  the  bearing  of  its  different  points  upon  each  other, 
it  struck  me  that  the  frame  of  the  suit  did  or  might  raise  a  great 
difficulty  in  the  way  of  the  plaintiff  in  the  supplemental  suit, 
admitting  for  argument's  sake,  that  Bobertson  might,  in  the  origi- 
nal suit,  have  been  entitled  to  relief  against  both  the  Southgates, 
so  and  in  such  manner  that  Henry  Southgate,  as  between  him- 
self and  James  Webb  Southgate,  was  liable  for  the  whole  or 
part  of  the  damage.  The  plainti&  in  the  supplemental  suit, 
being  the  assi^ees  of  both  bankrupts,  represent  Henry  South- 
gate  for  all  purposes,  whether  for  claim  or  liability ;  unless  that 
be  so,  Henry  Southgate  is  not  a  party,  and  the  suit  cannot  pro- 
ceed. Henry  Southgate,  therefore,  not  being  represented  upon 
the  record  otherwise  than  by  the  joint  assignees  of  Bobertson 
and  Henry  Southgate,  is  a  co-plaintiff  with  Bobertson.  He 
is  a  co-plaintiff  with  Bobertson  the  injured  party,  adopting  the 
statements  in  the  original  bill,  that  by  the  misrepresentations 
of  himself  and  James  Webb  Southgate  a  fraud  was  com- 
mitted upon  Bobertson,  in  respect  of  which  he  is  en- 
titled to  *relief  against  himself  or  his  estate.  This,  in  [*540] 
,the  most  fskvorable  way  of  putting  it,  creates  a  technical 
difficulty  in  the  plaintiff's  way.  And,  if  the  statement  of  James 
Webb  Southgate  be  true,  that  he  personally  made  no  representa- 
tions, or  none  that  were  untrue,  relating  to  the  affairs  of  the  old 
partnership ;  and  that,  if  any  misrepresentations  were  made  by 
Henry  Southgate,  they  were  made  without  his  knowledge  or 
privity — ^if,  I  say,  that  suggestion  be  true,  the  objection  to  the 
frame  of  the  bill  becomes  one  of  more  difficulty  and  substance ; 
for,  upon  that  hypothesis,  Henry  Southgate  would,  as  between 
himself  und  James  Webb  Southgate,  be  the  party  ultimately 
liable,  however,  as  between  Bobertson  and  the  two  Southgates, 
Bobertson  obtaining  a  decree  against  the  two,  might  have  taken 
out  execution  against  James  Webb  Southgate  alone.    If  no 
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baokruptcy  had  occurred,  Henry  Southgate  could  not,  in  tlie 
case  I  have  supposed,  have  sued  as  plaintiff  jointly  with  Bobert- 
soQ  against  James  Webb  Southgate.  At  least,  if  he  could  do  so, 
in  the  case  of  a  fraud  practised  upon  Bobertson  by  himself  and 
James  Webb  Southgate,  jointly,  it  would  be  upon  the  terms  of 
contributing  his  due  proportion  of  the  loss  sustained  by  Robert- 
son. But  if  the  case  be,  that,  as  between  himself  and  James 
Webb  Southgate,  he  was  the  only  party  concerned  in  the  fraud, 
which  as  between  himself  and  James  Webb  Southgate,  would 
make  him  a  wrongdoer  against  James  Webb  Southgate  as  well 
as  against  Bobertson,  he  would  as  between  himself  and  James 
Webb  Southgate,  be  bound  to  make  good  the  whole  loss  sustained 
by  Bobertson.  The  same  reasoning  would  apply  if  Henry  South- 
gate  had  remained  solvent,  and  Bobertson  only  had  become 
bankrupt ;  and  the  same,  I  conceive,  if  there  had  been  separate 
fiats  against  Henry  Southgate  and  Bobertson,  and  separate 
sets  of  assignees:  for,  to  whatever  extent  Henry  Southgate,  if 
solvent,  would,  as  between  himself  and  James  Webb 
(*541]  *Southgate  have  been  bound  to  make  restitution  to 
Bobertson  for  damage  sustained  by  the  fraud  of  Henry 
Southgate,  to  the  same  extent  must  his  assignees  in  bankruptcy  be 
barred  from  suing  James  Webb  Southgate,  except  upon  terms  of 
making  contribution  to  the  extent  of  such  liability.  This,  at  least,' 
is  the  most  &vorable  way  of  putting  the  case  for  the  assignees: 

The  utmost  I  could  do  would  be  to  make  a  conditional  decree 
upon  the  assignees,  as  representatives  of  Henry  Southgate,  i  e. 
they  paying  so  much  as  may  be  found  due  from  his  estate  in 
respect  of  the  loss  sustained  by  his  fraudulent  representations, 
and  which  in  effect  is  the  same  thing  as  charging  James  Webb 
Southgate  with  that  part  of  the  loss  only  with  which,  as  between 
himself  and  Henry  Southgate,  he  ought  to  be  charged ;  and  that 
would  be  nothing,  if,  as  between  himself  and  James  Webb 
Southgate,  Henry  Southgate  be  ultimately  liable  for  the  whole. 

I  do  not,  by  this  course  of  observation,  give  any  opinion  upon 
the  abstract  question,  whether,  in  the  case  of  a  fraudulent  breach 
of  trust  by  two  trustees,  a  bill  for  contribution  will  lie  by  one 
charged  in  execution  with  the  whole,  against  the  other.    I  say 
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only,  that  if  either,  for  the  purpose  of  undoing  his  own  fraud  in 
favor  of  the  injured  party,  may  sue  the  other,  it  must  be  upon 
equitable  terms,  as  between  the  wrongdoers.  The  course  which 
I  should  have  thought  the  assignees  ought  to  have  taken  was, 
to  have  different  assignees  appointed  to  represent  the  separate 
estate  of  each  bankrupt ;  for,  although  in  proceedings  under  the 
bankruptcy,  the  Court  might  direct  or  permit  the  creditors'  as- 
signees to  take  one  side  of  the  argument,  and  the  official  assignee 
the  other,  and  restrain  each  from  taking  a  formal  objection,  it 
has  no  jurisdiction  to  restrain  James  Webb  Southgate 
*from  objecting  that  Henry  Southgate,  in  this  case,  is  [*542] 
a  plaintiff  and  not  simply  a  defendant  with  himself 
Indeed,  the  supplemental  bill  makes  no  such  case,  nor  is  it  sug- 
gested that  the  suit  was  framed  imder  any  order  of  the  Court  in 
bankruptcy,  directed  to  the  point  I  am  now  considering.  It  was 
said,  indeed,  that^  upon  the  occasion  of  that  Court  being  applied 
to,  to  authorize  the  prosecution  of  those  suits  by  the  assignees^ 
the  attention  of  the  learned  judge  was  called  to  the  point,  and 
that  he  (as  Mr.  Greene  told  me)  thought  there  was  nothing  in  it. 
I  have  read  the  short-hand  notes  of  his  Honor's  judgment,  and  I 
do  not  so  understand  it  It  is  true  that  he  did,  during  part  of 
the  discussion,  suggest  that  one  section  of  the  assignees  might 
take  one  side  of  an  argument,  and  the  remaining  assignees  take 
another ;  but  he  afterwards  (as  I  read  the  notes)  gives  the  parties 
a  very  solemn  caution  against  the  possible  difficulties  in  which 
a  suit,  framed  as  this  is,  might  involve  them. 

I  shall  now  proceed  to  make  some  observations  upon  the  actual 
case  to  which  those  observations  are  to  be  applied. 

[His  Honor  then  stated  the  pleadings  and  evidence  in  the 
cause,  and  concluded,  that,  upon  the  case  then  before  the  Court, 
the  plaintiflfe  had  not  made  out  any  case  for  charging  the  defend- 
ant, James  Webb  Southgate.] 

If,  against  my  opinion,  any  ground  for  charging  James  Webb 
Southgate  should  be  thought  to  exist,  it  appears  to  me,  that,  as 
between  Henry  Soutbgate  and  James  Webb  SouthgatCi  the 
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former  was  the  party  ultimately  liable ;  and  that  I  ought  not,  in 
a  case  so  circumstanced  to  deprive  James  Webb  Southgate  of 
any  advantage  he  can  derive  from  the  objection  taken  to  the 
frame  of  the  bill.  « 

[*543]        *The  case  was  argued  by  Mr.  Kenyan  Parker  and  Mr. 
Oreene,  for  the  plaintiffe ;  Mr.  Romilly  and  Mr.  HdUsU^ 
for  the  defendant,  James  Webb  Southgate ;  and  Mr.  Tripp,  for 
the  official  assignee. 


Bell  v.  Alexander 

1846:  December  Ist  and  12^.    1847  :  July  2nd  and  8th. 

A  deed,  dated  the  2nd  of  April,  1813,  made  between  a  mother  and  her  two 
fllegitamate  children,  recited,  that,  by  a  prior  deed  of  the  28thof  Norember,  1804^ 
a  tnut  fund  had  been  appointed  by  the  mother  to  one  of  such  children,  subject  to 
a  power  of  revocation,  which  was  thereby  expressed  to  be  exercised,  as  to  one 
moiety,  in  favor  of  the  other  child.  The  recited  deed  of  the  28th  of  Novem- 
ber, 1804,  was  not  produced,  and  no  evidence  of  it  (beyond  such  recital)  was 
given.  The  deed  of  the  2nd  of  April,  1813,  was  in  another  suit  dedaied  not  to 
be  a  valid  appointment,  being  in  &vor  of  persons  whom  the  Court  held  not  to 
be  objects  of  the  power  reserved  in  the  recited  deed  of  the  28th  of  November, 
1804;  and  in  a  suit  by  other  persons  claiming  under  legitimate  children,  and 
appointees  of  the  same  mother  by  an  instrument  later  in  date  than  that  of 
April,  1813,  the  Court  decreed  the  transfer  of  the  fhnd  to  the  parties  repre> 
senting  such  legitimate  children,  and  refused  to  direct  any  inquiry  aa  to  the  re- 
cited ^[ypointment  of  the  28th  of  November,  1804. 

As  to  the  effect  which  would  have  been  given  to  the  recital  of  the  deed  of  the  28th 
of  November,  1804,  if  the  title  of  the  plamtiff  in  the  last  suit  had  been  founded 
upon,  or  had  been  derived  under  or  through,  the  deed  of  the  2nd  of  April,  1813, 
which  redted  that  of  the  28th  of  November,  1804,  qacare. 

The  Attorney-general  does  not,  as  a  party  in  the  cause,  sufficiently  represent  the 
estate  of  an  illegitimate  person  who  died  intestate,  so  as  to  enable  the  Court  to 
dispense  with  a  legal  personal  representative  of  such  person,  duly  constituted  in 
the  Ecdesiastical  Court,  as  a  party. 

The  plaintifib  were  the  assignees  of  one-third  of  the  fund  of 
42O01  Consols,  which  was  the  subject  of  the  suit  of  Dover  y. 
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Alexander.{a)  The  bill  stated  the  deed  .qf  the  24:th  of  November, 
1804,  whereby  Elizabeth  Whatton  acquired  a  life-interest  in  the 
stock  in  question,  with  a  general  power  of  appointment ;  and  it 
also  stated  a  deed-poll  of  the  29th  of  May,  1813,(6)  whereby 
Elizabeth  Whatton  appointed  the  fund  (subject  to  her  own  life- 
estate)  to  her  three  legitimate  sons,  John,  William,  and  George. 
The  plaintiff  claimed  the  share  of  William,  by  assignment  &om 
him. 

The  trustee  of  the  fund  declined  to  transfer  it  with- 
out *the  direction  of  the  Court,  in  consequence  of  the  [*544] 
notice  he  had  received  of  the  recital  which  appeared  in 
a  deed  of  the  2nd  of  April,  1813,  that  Elizabeth  Whatton  had, 
by  an  indenture  dated  the  28th  of  November,  1804,(c)  exercised 
her  general  power  of  appointment  in  f&vor  of  her  illegitimate 
son,  eharles  Watkinson  Arkinstall.  Charles  Watidnson  Arkin- 
stall  was  dead,  intestate  and  unmarried.  The  Attorney-General 
was  made  a  defendant,  as  claiming  the  fund  on  behalf  of  the 
Crown,  by  virtue  of  the  alleged  appointment  of  the  28th  of 
November,  1804.  » 

Mr.  Wray  appeared  for  the  Attorney -General ;  and  Mr.  WHIooek^ 
Mr.  Baibff  and  Mr.  Wl  Morris^  for  different  defendants. 

It  was  objected,  that  a  personal  representative  of  Charles 
Watkinson  Arkiustall  ought  to  be  before  the  Court 

Mr.  BomiUy  and  Mr.  Blunt^  for  the  plaintiff,  argued  that  the 
alleged  interest  of  the  deceased  illegitimate  son  was  sufficiently 
represented  for  the  purpose  of  the  suit  by  the  Attorney-General 
The  plaintiffs  denied  the  existence  of  any  such  instrument  as 
the  pretended  appointment  of  the  28th  of  November,  1804 ;  but> 
even  if  any  evidence  of  such  an  instrument  were  produced,  the 
whole  interest  of  the  appointee  was  now  vested  in  the  Crown. 
No  letters  of  administration  would  be  granted,  except  to  a 

(a)  2  Hare,  2'r6. 

(ft)  ThiB  ctoed  is  not  mentioaed  in  2>0var  v.  AJlMcmd9r,  nbi  sap. 

(e)  2  Hare,  2*76^  a  (&) 
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nominee  of  the  Crown ;  and  any  grant  of  the  estate  to  another 
party  would  be  made  by  the  Crown,  subject  to  the  debts  of  the 
intestate. 

Viob-Chancellor. — How  is  the  Court  to  know  in 
[*546]  *this  suit  that  Charles  Watkinson  Arkinstall  was  illegi* 
timate  2  Is  there  any  case  in  which  the  Court  has  de- 
termined a  question  affecting  the  personal  estate  of  a  deceased 
person,  dispensing  with  the  presence  q£  a  representative  of  that 
estate,  constituted  by  the  Ecclesiastical  Court  in  the  ordinary 
way,  on  the  ground  that  such  perscxi  was  illegitimate,  and  his 
estate  claimed  by  the  Crown? 

Mr.  Bomilly  saidy  that  in  this  cause  the  plaintiffs  stated,  and 
all  the  defendants  admitted,  the  illegitimacy  of  Charles  Watkiik- 
son  Arkinstall.  On  the  point  whether  the  question  with  refer- 
ence to  the  alleged  appointment  could  be  determined  in  the 
absence  of  the  legal  personal  representative,  the  cases  of  Jones  y. 
Ooodchildy{a)  Middkton  y.  Spicer^(p)  MegU  y,  Johns(m^{c)  and 
Eutherford  v.  Jl£aulej{d)  were  cited 


The  Yioe-Chancbllob  held,  that  a  legal  personal  representa- 
tive of  Charles  Watkinson  Arkinstall  was  a  necessary  party. 


1847 :  July  2nd  and  8ih, — John  QeorgoBayley,  the  administrar 
tor  ad  litem  of  the  estate  of  Charles  Watkinson  Arkinstall,  was 
made  a  defendant,  by  amendment 

Evidence  was  given,  on  behalf  of  the  defendants  daimmg 
under  the  alleged  deed  oi  the  28th  of  November,  1801, 

[*546]  of  ineffectual  searches  for  that  instrument.  *The  deed 
of  the  2nd  of  April^  1818,  was  produced,  and  put  in 

evidence  as  an  old  deed,  without  further  proo£ 


Mr.  BomiUy  and  Mr.  BlurU^  for  the  plaintLBb. 

(o)3P.Wm8,33,  (6)lBwKO.a201.  fc)  2  Doofi^  6tt 

(tO  ^  Hagg.  £a  Rep.  213. 
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Mr.  Bagshaw,  Mr.  WiOcock,  Mr.  Olasse,  and  Mr.  White  for 
other  parties. 

Mr.  Lbydj  for  the  administrator  ad  litem  of  Charles  Watkin- 
son  Arkinstall,  submitted^  that  the  recital  of  the  appointment 
of  the  28th  of  November,  1804,  in  the  deed  of  the  2nd  of  April, 
1818,  oaght  to  be  taken,  either,  at  this  distance  of  time,  as  evi- 
dence of  the  appointment^  or  at  least  as  a  sufficient  ground  for 
directing  an  inquiry  of  the  fiact  whether  such  an  appointment 
had  been  actually  made :  Ward  v.  QamonSj{a)  Bringhe  v.  Oood- 
sonSp)  The  decision  of  the  Court  in  Dover  v.  Ahxar^derf^  that 
the  after-bom  illegitimate  child  cannot  take  under  the  deed  of 
the  2nd  of  April,  1818,  casts  the  entire  fund  upon  the  appointee 
of  the  28th  of  November,  1804,  inasmuch  as  it  invalidates  the 
revocation  attempted  to  be  made  by  the  later  instrument 

Mr.  Wray^  for  the  Attomey-Gteneral. 


Viob-Chancellor  : — Under  the  trusts  of  a  settlement,  dated 
the  24th  of  November,  1804,  a  sum  of  4200i  Consols  stood 
limited,  after  the  death  of  Elizabeth  Whatton,  in  trust  for  her 
appointees  by  deed  or  will ;  and,  in  default  of  any  ap- 
pointment ♦by  her,  in  trust  for  her  sole  and  separate  [*547] 
use.  Elizabeth  Whatton,  on  the  29th  of  May,  1813, 
by  a  deed-poll  of  that  date,  duly  executed  and  attested  in  manner 
required  by  the  settlement  of  the  24th  of  November,  1804,  for 
the  appointment  of  the  Consols  therein  mentioned,  appointed  the 
same,  immediately  after  her  decease,  to  her  three  sons,  John^ 
William,  and  George.  Eliizabeth  Whatton  haa  since  died,  and 
her  three  sons  survived  her.  The  plaintiflfe  are  derivatively  the 
purchasers  of  the  one-third  share  of  William,  and  the  object  of 
the  suit  is  to  obtain  the  distribution  of  the  fhnd  between  the 
plaintifife  and  the  parties  entitled  to  the  remaining  two-thirds, 
under  John  and  Gteorge,  the  other  appointees,  by  the  deed  of  the 
29th  of  May,  1818.    The  right  of  the  plaintiflfe  and  of  those 

(a)  VI  Ym.  134.  (d)  6  Bing.  K.  C.  YSO.  ((;)  2  Hare,  278. 
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other  persons  is  decided,  subject  to  a  claim  set  up  by  the  defend- 
ant John  GreorgeBayley,  who  is  the  administrator  of  one  Charles 
Watkinson  Arkinstall,  in  whose  right  Bayley  claims  to  be  in- 
terested in  the  Aind  in  dispute,  under  an  appointment  by  deed, 
dated  the  28th  of  November,  1804,  alleged  to  have  been  execute 
ed  by  Elizabeth  Whatton  in  his  favor. 

The  deed,  or  alleged  deed,  of  the  28th  of  November,  1804,  is 
not  produced,  nor  has  any  evidence  been  gone  into  which  suffi- 
cienUy  explains  why  it  is  not  produced ;  and  the  only  evidence 
which  has  been  tendered  to  prove  the  existence  of  such  a  deed 
is  a  recital  in  a  deed  of  the  2nd  of  April,  1818,  executed  by 
Elizabeth  Whatton. 

At  the  close  of  the  argument  I  was  impressed  with  the  idea 
that  the  deed  of  the  2nd  of  April,  1813|  was  in  some  way  con- 
nected with  the  title  of  the  plaintiff  in  this  suit,  so  that  they 
could  not  make  out  their  title  without  drawing  under  my  notice 
the  deed  of  the  2nd  of  April,  1813.  I  do  not,  however,  after 
reading  the  papers,  understand  that  such  is  the  case.  The 
[*548]  plaintifiS  *make  out  their  title  wholly  under  the  settle- 
ment of  the  28th  of  November,  1804,  the  appointment  of 
the  29th  of  May,  1818,  and  the  several  assignments  fix)m  Wil- 
liam Whatton,  the  appointee;  and  the  deed  of  the  2nd  of  April, 
1818,  is  first  introduced  by  the  defendant  Bayley  for  the  sake 
of  the  recital  it  contains  of  a  previous  deed  of  the  28th  of  No- 
vember, 1804,  upon  which  Bayley  relies. 

I  am  not  called  upon  to  express  any  opinion  of  the  way  in 
which  the  case  must  have  been  dealt  with  if  the  deed  of  the  2nd 
of  April,  1818,  had  been  the  plaintiflfe'  evidence,  or  part  of  their 
case ;  but  that  not  being  so,  (and  the  recital  not  proving  the 
deed,)  the  question  is,  whether  this  is  a  case  for  allowing  the  de- 
fendant Bayley  te  perfect  by  further  proceedings  the  case  he 
ought  to  have  proved  at  the  hearing. 

In  considering  this  I  have  felt  bound  to  refer  to,  and  consider 
the  proceedings  in,  Dover  v.  Alexander^  which  are  noticed  in,  and 
made  part  of,  the  pleadings  in  this  cause,  and  were  argued  upon 
at  the  bar.  Those  proceedings  appear  to  me  to  show,  conclu- 
sively, that  the  parties  claiming  under  Charles  Watkinson  Ar- 
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kinstall  had  the  most  distinct  notice  of  the  case  they  would  be 
bound  to  establish  at  the  hearing  of  this  cause,  in  order  to  en- 
title themselves  to  relief;  and  I  cannot  but  conclude  they  have 
not  gone  into  the  necessary  evidence,  only  because  they  have 
none  to  adduce.  But  whether  the  absence  of  any  such  evidence 
has  or  has  not  arisen  from  that  cause,  it  is  not  a  case  in  which  I 
can  see  any  ground  for  aSbrding  the  defendant  the  indulgence 
which  is  asked. 


*WlSDEN  V.  WiSDEN.  [*549] 

1849 :  January  18th  and  25tlL 

The  solicitor  of  the  plaintiffs  in  the  cause  was  served  with  a  subpoena  to  attend 
and  be  examined  before  commissioners  as  a  witness  for  the  defendants,  and 
he  thereupon  attended  and  delivered  to  the  commissioners  a  written  refusal  to  be 
examined,  on  the  ground  of  his  being  professionallj  employed  by  the  plaintiflb: 
EM,  that  such  document  was  not  properly  returned  by  the  commissioners,  and 
ought  not  to  have  been  set  down  as  a  demurrer. 

That  a  witness  who  has  attended  to  be  examined,  in  pursuance  of  a  subpoena,  can- 
not then  refuse  to  be  examined,  on  the  ground  of  irregularity  in  the  service 
of  the  subpoena. 

That  it  is  not  necessary  to  serve  the  other  parties  in  the  cause  with  a  notice  of 
motion  that  a  witness  be  ordered  to  attend  and  be  examined,  though  the  rea- 
son assigned  by  the  witness  for  his  refutel  to  be  examined  was,  that  he  was  pro- 
fessionally concerned  as  solidtor  for  such  other  parties. 

A  coMHissiOK  was  issued  to  examine  witnesses  on  behalf  of 
the  defendants ;  and  Mr.  John  Dunford,  a  solicitor,  was  served 
with  a  subpoena  ad  testificandum  and  duces  tecum,  in  obedience 
to  which  he  attended  at  the  Old  Ship  Tavern,  at  Brighton,  on 
the  13th  December,  1848.  The  witness  there  saw  one  of  the 
commissioners,  and,  after  delivering  to  him  the  following  letter 
addressed  to  the  commissioners,  left  the  place  without  having 
been  sworn : — 

"  Gentlemen, — ^I  beg  to  inform  you  that  I  am  the  solicitor  for 
the  above-named  plaintifGs  in  this  cause,  and  I  claim  my  protec- 
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tiozx  from  being  examined  as  a  witness  on  the  part  of  the  defend- 
ants, on  the  ground  of  professional  confidence ;  and  even  if  I 
.  were  disposed,  mjr  clients  will  not  allow  me  to  make  the  disclo- 
sure. 

"  As  witness  my  hand  this  18th  of  December,  1848. 

"  Yours,  &c., 
•  "John  Dunford." 

The  commissioners,  in  dieir  return^  treated  the  letter  as  a  de- 
murrer bj  the  witness ;  and  it  was  accordingly  set  down  for 
argument  as'  a  demurrer. 

Mr.  (7.  P.  Cooper  and  Mr.  Olasse^  for  one  defendant;  and  Mr. 
Sampson,  for  another  defendants 

The  Vicb-Chancellor  said  that  the  letter  was  not 
£*560]     *a  demurrer ;  a  mere  refusal  of  a  witness  to  be  sworn  in 
that  manner  could  not  be  treated  as  a  demurrer. 


The  defendants  then  severally  moved  that  the  witness  might 
be  ordered  to  attend  before  the  examiner  in  London,  to  be  ex- 
amined upon  interrogatories  to  be  exhibited  on  behalf  of  the 
defendants,  and  to  pay  the  costs. 


Mr.  C.  P.  Cooper^  Mr.  Olasse,  and  Mr.  Simpson^  for  the  several 
motions. 

Mr.  Shdbeare,  for  the  witness  Dunford,  objected,  first,  that  the 
plaintiflfe  in  the  case  ought  to  have  been  served  with  the  notice 
of  motion ;  secondly,  that  the  subpoena  had  not  been  served  up- 
on the  witness  in  due  time,  and  that  the  service  was  invalid  ac- 
cording to  sect  1  of  the  General  Order  XVI.  of  May,  1845 ;  and, 
thirdly,  that  professional  confidence  was  a  ground  of  protection 
^pon  which  the  witness  was  justified  in  insisting. 

The  Yice-Chakgsllor  held,  that  it  was  not  necessary  to 
serve  the  plaintiff  with  notice  of  the  motion  ;(a)  and  that,  having 

(a)  See,  on  this  point,  7^ppin$  ▼.  (hatea^  snpra,  pp.  23,  2i. 


CASES  IN  OHANOEBY.  5fi0 

1M9.— ^fTlfldm  T.  Wiaden. 

• 

attended  the  oommissioneTS  in  obedience  to  the  subpoena,  the 
witness  could  not  then  object  to  be  examined,  on  the  ground  of 
irregularity  in  the  service.  His  Honor  also  (guarding  himself 
against  being  understood  to  express  any  opinion  as. to  the  ez« 
tent  to  whi(^  the  witness  was  or  was  not  protected  from  ezamir 
nation  by  his  clients'  privilege,  and  which,  as  the  privi- 
lege fot  the  client,  it  was  the  duty  of  the  witness  to  [*551] 
insist  upon)  held,  that  the  reason  assigned  by  the  wit- 
ness for  re&sing  to  be  examined  generally  was  insufficient  If 
it  were  allowed  to  prevaO,  a  party  might,  by  employing  a  solici- 
tor who  was  acquainted  with  &cts  necessary  to  be  proved  in  a 
cause,  exclude  the  opposite  party  fix)m  the  benefit  of  his  testi- 
mony as  to  matters  to  which  no  privilege  could  possibly  apply. 
It  was  incumbent  upon  the  witness  to  have  submitted  to  be 
sworn,  and  to  have  heard  the  interrogatories  put  to  him,  and 
then  he  might  have  claimed  protection  as  to  tiiose  questions  to 
which  tiie  privilege  applied. 


The  witness  was  ordered  to  attend  before  the  Examiner,  to  be  examined  npon 
interrogatories  to  be  exhibited  on  behalf  of  the  defendanta,  at  sach  time  as  the  Ex- 
aBUBer  shofold  appoint,  and  to  pay  the  ooata  of  the  motiaoa. 
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Gaunt  v.  Johhbon. 

1848:  July  18th. 

Jl  witneaSr  who  had  attended  before  the  Examiner,  but  had  refbsed  to  be  ezam* 
ined  unless  he  were  paid  the  expenses  of  some  former  attendances,  ordered, 
upon  motion,  to  attend  and  be  examined,  and  to  pay  the  costs  of  the  motion. 

The  Solicitor- Oeneral  moved  that  Mr.  Thomas  Brace  Wavell 
might  be  ordered  to  attend  before  Mr.  Plumer,  the  Examiner, 
on  a  day  named  in  the  notice  of  motion,  or  at  such  other  time 
as  the  Examiner  should  appoint,  and  give  his  evidence  on  the 
matters  in  question  in  the  cause,  or  that  in  de&ulthe  might  stand 
committed. 

The  motion  was  made  upon  the  certificate  of  the  Examiner, 
that  the  witness  attended  before  him,  on  &c.,  to  be  examined  as 
a  witness  in  the  suit  on  the  part  of  the  defendant  Johnson,  and 
that  he  refused  to  be  sworn  unless  he  was  paid  the  sum  of  1021 
lOs.  for  expenses  and  loss  of  time  in  attendance,  on 
[*552]  two  occasions,  at  ^Newport,  as  a  witness  in  the  cause. 
It  appeared  by  the  affidavits,  that  some  small  payments 
had  been  made  to  the  witness  on  the  occasions  referred  to,  and 
something  more  had  been  tendered,  but  considerably  less  than 
the  amount  of  his  demand. 


Mr.  Bagshawe,  for  the  witness,  opposed  the  motion.  The  Ex- 
aminer had,  upon  the  statement  of  the  witness,  ordered  him  to 
retire.  He  should  have  overruled  the  objection;  the  examination 
would  then  have  proceeded,  and  the  present  motion  have  been 
unnecessary.    He  submitted  that  no  costs  should  be  given* 


The  Yige-Changellob  made  the  order  for  the  attendance 
of  the  witness,  and  that  he  should  pay  the  costs  of  the  motion. 
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Cboss  V.  Sprigg. 

1849 :  Febnuuy  11th  and  26th ;  March  9th. 

Merely  voluntary  declarations  indicating  the  intention  of  a  creditor  to  forgive  or 

release  a  debt,  if  they  are  not  evidence  of  a  release  at  law,  do  not  constitute  a 

release  in  equity.  [1] 
Unless  there  be  a  consideration,  or  some  equitable   ground  of  distinction,  equi^ 

in  such  a  case  follows  the  law. 


A  SUIT  for  the  adpiinistratiozx  of  the  estate  of  the  testator, 
Thomas  Cross.  A  reference  was  directed  to  inquire  whether  the 
defendant  John  Gilbert  was  liable  to  pay  any  part  of  the  lOOOi 
appearing,  by  the  report,  to  be  due  from  him,  as  surety  for 
William  Gilbert,  and,  if  so,  to  certify  the  amount  due  for  princi- 
pal and  interest  The  Master  found  that  the  testator  lent  Wil- 
liam Gilbert.  lOOOt  upon  his  bond,  dated  the  8rd  of  December, 
1838,  for  the  purpose  of  establishing  him  in  business,  in  partner- 
ship with  another  person ;  that  John  Gilbert  and  one 
West  were  sureties  in  the  bond,  each  *for  333i  6^.  8cL  [*558] 
and  interest,  with  a  condition  that  no  proceedings 
should  be  taken  to  enforce  payment  against  John  Gilbert  and 
West,  until  three  months'  notice  should  have  been  given  to  them, 
their  executors  &c. ;  that  in  September,  1840,  William  Gilbert 
and  his  partner  dissolved  their  partnership,  and  their  creditors 
agreed  to  accept  a  composition  of  Us.  in  the  pound  on  their 
debts;  that  the  testator  agreed  to  become  surety  for  the  pay- 
ment of  such  composition,  and  agreed  with  William  Gilbert  to 
relinquish  and  give  up  the  bond  debt,  and  all  interest  that  had 
accrued  thereon,  and  promised  him  to  deliver  up  the  bond  to  be 
cancelled,  but  did  not  do  so,  because,  as  he  told  William  Gilbert, 
he  oould  not  find  such  bond ;  that  the  testator  never  applied  for 
payment  of  the  principal  or  interest  on  the  bond,  and  a  short 

[1]  The  Lord  Chanoellor,  on  appeal,  held,  that  the  transaction  between  the 
obligor  and  obligee  amounted  to  such  a  contract  as  would  have  the  effect  of  giving 
time  to  the  prindpal,  and  that  oonsequentlj'  the  sureties  in  the  bond  were  dia* 
charged.     Cross  y.  Sjpngg^  2  Hall  &  T.  233. 
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time  before  his  death  he  gave  William  Gilbert  602^  and  told  him 
that  such  som  and  all  other  moneys  which  he  had  received  from 
him,  (the  testator,)  and  had  not  repaid,  were  to  be  considered  as 
gifts.  And  the  Master  found,  that,  under  the  circumRtances 
aforesaid,  the  defendant  John  Gilbert  was  not  liable  to  pay  any 
part  of  the  said  10002^  and  interest 
Several  exceptions  were  taken  to  this  report(a) 

The  only  evidence  with  respect  to  the  bond,  except 
[*554]  the  *affidavits  of  the  said  William  and  John  Gilbert, 
was  the  affidavit  of  a  clerk  of  the  firm  of  Sewell  &  Cross, 
in  which  the  testator  was  a  partner,  who  deposed  that  the  tes- 
tator, Cross,  at  several  different  times  before  his  decease,  told 
the  deponent  that  he  never  intended  William  Gilbert  to  pay  the 
amount  of  the  bond,  as  he  (the  testator)  always  considered  it  a 
gift,  or  expressed  himself  on  several  different  occasions  before 
his  decease  in  words  to  that  effect ;  that,  in  the  course  of  a  con- 
versation which  was  held  between  the  deponent  and  the  defend- 
ant Harriet  Clara  Sprigg,  the  widow  and  administratrix,  relative 
to  the  affairs  of  the  said  testator,  shortly  after  his  death,  the  said 
Harriet  Clara  Sprigg  told  the  deponent,  that  her  late  husband, 
the  testator,  said  to  her,  while  he  was  ill  in  bed,  that  William 
(meaning  William  Gilbert)  was  not  to  be  called  on  for  the  money 
in  respect  of  the  bond,  meaning,  as  the  deponent  believed  the 
money  secured  by  the  bond  of  the  3rd  of  December,  1888 ;  and 
that,  for  the  reasons  aforesaid,  the  deponent  believed,  that  the 
testator  had  wholly  relinquished  or  given  up  the  bond  debt^  be- 
fore his  decease,  to  the  said  William  Gilbert.  The  deponent 
said,  that  the  testator,  for  many  years  before  his  death,  kept  a 
private  ledger,  in  which  were  contained  entries  relative  to  his 

(a)  Master  Fairer,  to  whom  the  oaae  was  referred,  delivered  a  written  note  of  his 
reaaona  for  oyerroling  the  objectiona  to  the  report,  in  which  he  thus  stated  the 
grounds  of  his  condosion :  "  Being  of  opinion  that  the  testator  did  promise  and 
agree  to  and  with  William  Gilbert  to  give  up  the  bond  debt,  I  consider  that  that 
promise  and  agreement  necessarily  involves  ^ying  time  to  William  Gilbert^  although 
the  promise  or  agreement  might  not  be  valid  in  a  legal  point  of  view.  I  overrule 
the  objection  upon  the  ground,  that  the  ads  and  conduct  of  the  testator  necessarily 
gave  time  to  the  prindpaL'*  See^  on  this  point,  the  argument  in  Matkmtoah  v. 
WyaU,  3  Hare,  662. 
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property  and  the  debts  due  to  him,  and  that  among  such  debts 
there  was  included  the  said  bond  debt ;  but  the  deponent  be- 
lieved that  such  bond  debt  was  erased  from  the  said  private 
ledger  by  the  testator  some  time  before  his  death.  The  book 
was  not  produced. 


The  SoUdtor-Oeneral  and  Mr.  Olasse,  in  support  of  the  excep- 
tions. 

Mr.  Teed  and  Mr.  ffaUet,  in  support  of  the  Master's  report 


♦Vice-Chancellor  : — The  question  raised  by  the  ex-  [*555] 
ceptious  in  this  case  was,  whether  William  Gilbert,  the  • 

obligor  in  a  bond  for  10002.,  was  liable  for  the  amount  of  such 
bond  to  the  defendant  Harriet  Clara  Sprigg,  the  widow  and  admin- 
istratrix of  Cross,  the  obligee  in  the  bond  and  the  testator  in  the 
cause;  and  this  general  question  resolved  itself  into  two — first, 
whether  the  testator's  declarations  justified  the  conclusion,  that 
he  had  abandoned  all  intention  of  recovering  upon  the  bond,  and 
intended  that  the  obligor  should  no  longer  be  liable  upon  it;  and, 
secondly,  if  that  were  answered  in  the  affirmative,  what  were  the 
consequences  in  respect  to  the  liability  of  the  obligor? 

Assuming  the  first  question  to  be  answered  in  the  affirmative, 
I  had  no  hesitation  in  holding,  at  the  close  of  the  argument,  that 
the  debt  remained  at  law,  and  to  that  opinion  I  adhere.  I  was 
also  of  opinion,  that,  if  the  debt  remained  at  law,  it  must  remain 
in  equity,  unless  some  special  grounds  were  laid  for  a  diffisrent 
conclusion;  and  I  was  of  opinion,  that  a  mere  intention  on  the 
part  of  the  testator,  which  he  might  at  any  time  have  changed, 
not  to  sue  upon  the  bond,  would  not  give  such  an  equity.  But, 
as  the  case  of  Flower  v.  Marten(a)  appeared  to  have  escaped  the 
recollection  of  counsel,  I  requested  that  the  exceptions  might  be 
spoken  to,  by  one  counsel  on  a  side,  with  reference  to  some  of 
the  principles  which  the  Lord  Chancellor  laid  down  in  that  case, 
and  upon  which  the  cases  there  referred  to 'were  decided.    This 

<<i)  2  UyL  k  Cr.  459. 
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was  accordingly  done,  and  I  have  now  to  state  the  grounds  upon 

which  I  have  come  to  the  conclusion,  that  the  obligor,  having,  in 
this  case,  no  defence  at  law,  has  none  in  equity. 

[*656]        *In  Wdcett  v.  Baby, {a)  Baby  was  indebted  to  the  testa- 
tor, Mr.  Piggott,  on  a  bond  for  securing  83521  bs,    Mr. 

Piggott  made  his  will,  and  appointed  the  appellant,  Mary,  his  ex- 
ecutrix and  residuary  legatee,  and  died  about  two  years  after- 
wards. In  his  last  sickness,  and  a  few  days  only  before  his  death, 
he  said  to  the  appellant,  Mary,  "  I  have  Baby's  bond,  which  I 
keep ;  I  don't  deliver  it  up,  for  I  may  live  to  want  it  more  than  he; 
but  when  I  die,  he  shall  have  it ;  he  shall  not  be  asked  or  troub- 
led for  it"  After  the  death  of  the  testator,  Baby  asked  Mary  to 
•make  him  a  present  of  the  bond,  but  did  not  pretend  to  have  any 
right  to  it;  her  answer  was,  "  You  may  be  easy — ^it  is  safe  in  my 
hands ;"  she  afterwards  added, "  If  I  marry,  I  will  deliver  the  bond 
to  you  the  night  before."  Mary  havii^g  afterwards  put  the  bond 
in  suit.  Lord  Macclesfield,  upon  Baby's  bill,  ordered  the  bond  to  be 
cancelled,  and  the  House  of  Ijords  confirmed  that  decree.  The 
circumstances  of  that  case  bring  it  within  the  principle  examined 
by  the  Vice-Chancellor  in  Padmore  v.  Ounning,{b)  and  to  that 
principle  the  decision  in  Wehett  v.  Baby  is  referred  by  the  Lord 
Chancellor  in  the  case  of  Bym  v.  Godfrey.  It  would  have  been  a 
fraud  in  the  residuary  l^atee  to  enforce  the  bond.  The  decisioA 
did  not  proceed  upon  the  ground  of  release. 

Bidiards  v.  Syms{c)  decided  that  a  creditor,  whose  debt  was  se- 
cured by  a  bond  and  mortgage,  released  the  debt  by  delivering 
up  the  bond  and  mortgage  with  the  declared  intention  of  releas- 
ing the  debt;  but  that,  I  apprehend,  was  considered  by  Lord 
Hardwicke  as  a  legal  and  not  merely  as  an  equitable  discharge, 
and,  moreover,  was  a  difierent  thing  from  the  mere  declaration 
of  intention  to  forgive  a  debt.  Lord  Hardwicke  seemed, 
[*557]  *first,  to  be  of  opinion,  that  it  was  an  equity  which  could 
only  be  enforced  if  the  creditor  was  plaintiff;  but  he 
afterwards  said  it  was  otherwise,  for  that  the  law  was  with  the 
debtor. 

(«)  2  Bro.  P.  a  386,  TomL  ed.  ^)  7  Sim.  644.  (e)  2  Eq.  Oa.  Ab.  61t. 
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In  Aston  v.  Pj^ia)  cited  in  a  note  on  Mien  v.  Smyth^  and  com- 
mented upon  by  the  Lord  Chancellor  in  Bym  v.  Godfrey  and  in 
Mkn  y.  Smyth,  the  following  entry  was  made  in  the  books  of  the 
testator,  the  payee  of  a  note :  "  Pye  pays  no  interest,  nor  shall  I 
ever  take  the  principal  unless  greatly  distressed."  The  testator 
died.  The  case  came  before  Lord  Kenyon,  at  the  Rolls,  upon 
the  question,  whether  the  debt  was  subsisting,  and  Lord  Kenyon 
sent  the  parties  to  law.  It  does  not  appear  that  Lord  Kenyon, 
or  Lord  Loughborough  noticing  this  case,  thought  that  the  maker 
of  the  note  could  have  any  equity,  if  the  law  was  against  him^  as 
it  was  held  to  be. 

Bym  y.  6hdfrey{b)  is  the  next  case.  In  that  case  the  testator 
held  a  promissory  note  for  200Z.  He  frequently  told  his  executor 
that  he  never  meant  to  call  for  payment  of  the  note,  and  made  a 
statement  to  that  effect  the  day  before  his  death.  Lord  Lough- 
borough said,  that  the  case  relied  upon  was  not  a  release,  so  that 
he  could  say  that  the  debt  was  gone  by  the  act  of  the  party  to 
whom  the  money  was  due ;  nor  was  it  a  legacy ;  and  the  bill  was 
dismissed,  so  fiir  as  it  prayed  that  the  note  might  be  cancelled. 
In  that  case  Lord  Loughborough  referred  to  WekeU  v.  Baby 
and  Aston  v.  Pye,  and  the  case  of  Bickard  v.  Syms  before  Lord 
Hardwicke,  to  which  I  have  already  referred. 

The  next  case  is  Mien  v.  Smyth.{c)  In  that  case  the  question 
was,  whether  a  legatee  wa^  entitled  to  his  legacy  discharged  of 
a  debt  he  owed  the  testator.  Letters  and  declaration»of 
the  testator  were  given  in  evidence,  and  also  *accounts  [*658] 
of  the  testator,  and  memoranda  in  his  handwriting ;  and, 
upon  the  evidence,  the  Court  held,  that  the  debt  was  discharged. 
The  judge  who  decided  this  case  was  the  same  who  decided  Bym 
V.  Godfrey,  which  was  cited ;  and  it  is  not  to  be  assumed,  that 
he  intended,  in  Sden  v.  Smyth,  to  act  upon  a  different  principle 
from  that  upon  which  he  decided  Bym  v.  Godfrey.  In  Eden  v. 
Smy(h  the  Lord  Chancellor  did  that  which,  perhaps,  would  be 
considered  questionable  at  the  present  day :  he  went  into  the 
inquiry,  what  the  testator,  at  the  time  of  making  his  will,  con- 

(a)  6  Yes.  360,  n.  (5)4yefl.e.  (c)  5  Yea  34L 
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sidered  or  intended  to  consider  his  fortune  as  consisting  o^  as 
distinguished  from  what  it  actually  consisted  o£  But  it  is  unne* 
cessaiy  to  rely  upon  this,  for  it  is  manifest  that  Lord  Lough- 
borough's judgment  did  not  proceed  upon  any  distinction  between 
legal  and  equitable  discharges  of  a  debt  His  judgment  was,  that 
the  debt  was  gone  at  law. 

Beeves  y.  Brym£r{a)  is  a  most  important  case.  Nothing  could 
be  more  explicit  or  certain  than  the  intention  of  the  obligee  to 
discharge  the  obligor.  Lord  Alvanley  thought  it  a  hard  case, 
and  desired  to  find  the  means  of  holding  the  obligor  discharged. 
But  he  would  do  nothing,  except  give  the  parties  leave  to  proceed 
at  law.  JSden  v.  &nyA  and  Aston  v.  Pye  were  cited,  and  Lord 
Alvanley's  observations  show  that  be  considered  Eden  v.  Smyth 
as  proceeding  upon  the  same  grounds  as  I  have  done. 

Gilbert  v.  WethereOi}))  is  not  a  very  clear  case.  It  was  a  trans- 
action between  &ther  and  son.  The  father  had  lent  the  son 
10,0002.  and  took  his  promissory  note  for  it ;  an  account 
[*559]  W£^  afterwards  settled  between  them,  *by  which  it  ap- 
peared, that  more  than  90002.  was  due  upon  the  note. 
Further  transactions  took  place,  by  which  it  was  said  the  son 
became  further  indebted  to  his  fether.  The  father,  shortly  before 
his  death,  burned  the  promissory  note  in  the  presence  of  a  wit- 
ness, saying  at  the  time,  "  Now  Thomas  owes  me  11,000Z."  Sir 
John  Leach  said,  that,  the  circumstances  under  which  the  note 
had  been  destroyed  amounted  to  an  equitable  release  of  the  debt^ 
but  that  the  sum  of  9000t  and  upwards,  which  remained  due  by 
the  account  stated,  must  be  considered  as  an  advancement.  None 
of  the  preceding  cases  were  cited ;  and  this  is,  I  believe  the  first 
case  in  which  the  proposition  is  laid  down,  (if  it  be  there  laid 
down,)  that  voluntary  transactions  on  the  part  of  an  obligee, 
which  at  law  are  inoperative,  create  an  equity  in  favor  of  the 
debtor  to  be  discharged  fix)m  his  debt  But  the  case  cannot  be 
an  authority  for  any  abstract  proposition ;  for  Sir  John  Leach 
held,  that  the  transaction  converted  the  debt  into  an  advanoe- 

(a)  6  Vea  616.  (6)  2  S.  &  a  254. 
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ment    It  is  impossible  to  treat  that  case  as  not  depending  upon 
the  relation  between  the  obligor  and  the  obligee. 

The  only  case  which  has  made  me  doubt  my  conclusion  is 
that  of  Flower  v.  Marteny{ci)  which  contains  language  on  the  part 
of  the  Lord  Chancellor,  expressive,  it  is  said,  of  his  opinion,  that 
where  a  creditor  by  his  conduct  shows  an  intention  to  abandon 
his  rights  as  a  creditor,  and  ta*eat  the  debt  as  a  gift  to  the  debtor, 
equity  will  not  permit  the  debt  to  be  enforced.  If  I  understood 
the  case  as  deciding  any  such  abstract  proposition,  I  should  un- 
hesitatingly follow  it,  but  I  do  not  understand  that  such 
is  the  effect  of  the  judgment.  *The  cases  which  the  [*560] 
Lord  Chancellor  adverts  to  as  governing  his  decisions, 
are  Wdcett  v.  Baby  and  Eden  v.  Smyth,  which  certainly  estab- 
lishes no  such  abstract  proposition ;  and  the  judgment  of  the 
Lord  Chancellor  throughout,  by  a  pointed  reference  to  the  pecu- 
liar circumstances  attending  the  creation  of  the  debt,  and  the 
relation  in  which  the  debtor  and  creditor  stood  to  each  other 
shows  that  he  did  not  found  his  judgment  upon  any  such  pro- 
position. The  case  before  me  is  the  case  of  a  creditor  declaring 
(not  to  his  debtor)  his  intention  not  to  sue  upon  a  bond ;  for  I 
have  no  evidence  of  the  alleged  erasure  of  the  bond  in  the  testa- 
tor's books,  and  I  do  not  propose  to  make  that  erasure  the  suV 
ject  of  inquiry,  as  it  would  nol^  alter  my  opinion  if  it  were  proved ; 
and  if  the  case  rested  here,  I  should  hold  that  the  debtor  remained 
liable  on  his  bond. 

But  it  was  said,  that  the  defendant  Harriet  Clara  Sprigg  ad- 
mits that  she  heard  the  testator  say,  that  the  bond  was  not  to  be 
enforced,  and  that  she  as  residuary  legatee  for  life,  is  within  the 
principle  of  Wekettv.  Baby.  The  utmost  extent  to  which  that 
observation  would  carry  the  case  is  this,  that  Harriet  Clara  Sprigg 
could  not  during  her  life  claim  the  interest  of  the  bond ;  but  that 
is  not  the  question  I  have  now  to  decide. 

The  ground  on  which  I  proceed  is,  that,  if  in  this  case  obligor 
has  no  defence  at  law,  he  has  none  in  equity.  The  legal  ques- 
tion may  be  tried  by  an  action,  if  he  desires  it 

(a)  2  My.  ft  Gr.  469. 
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[*561]  *Hepworth  V.  Hbslop. 

1849 :  22nd,  aSrd,  and  26th  February. 

An  executor  having  assets  of  his  testator,  ^ther  in  money  or  gooda^' before  any 
bill  had  been  filed  for  the  administration  of  the  estate^  applied  to  a  creditor  of 
the  testator  for  a  loan  of  a  sum  of  money  equal  in  amount  to  the  debt;  and 
the  creditor  accepted  the  personal  security  of  the  executor  for  the  amount,  and 
released  his  debt  against  the  estate : — Eeid,  that  the  executor  having,  by  such 
substitution  of  his  own  security  for  that  of  the  estate,  discharged  the  debt,  as 
against  the  estate^  should  not  be  treated  as  a  mere  purchaser  of  the  debt  of 
the  creditor,  and,  as  such,  entitled  only  to  stand  in  the  place  of  the  creditor; 
but  that  the  executor  was  entitled  to  be  allowed,  in  his  own  discharge,  the 
amount  of  the  debt  as  a  debt  of  the  testator  preferred  and   paid. 

On  a  question  hi  the  administratioii  of  assets,  whether  a  bond  given  by  a  testa- 
tor to  his  son  for  alleged  arrears  of  salary  was  volontaiy  or  for  valuable  consid* 
eration,  the  Court,  not  relying  on  the  admission  of  the  testator,  or  the  exami- 
nation of  the  son  and  executor,  in  a  case  where  the  estate  was  insolvent,  directed 
an  issue  on  the  question,  whether  the  testator,  at  the  time  of  executing  the 
bond,  was  mdebted  to  the  obligee  to  the  amount  thereby  secured. 

A  Cbeditor's  suit.  The  deceased  debtor  and  testator  was 
Balph  Heslop,  a  wine  merchant ;  and  the  defendant  John  Heslop 
was  his  son  and  executor.  The  defendant  claimed  to  be  allowed, 
in  his  discharge,  6122.  10^.  for  piincipal  and  interest  on  a  bond 
dated  in  October,  1841,  from  the  te^tor  to  the  defendant ;  4302^, 
the  balance  on  a  bond  from  the  testator  to  the  Beverend  James 
Gharnock ;  and  1942.  11^.  ikL,  the  balance  on  a  bond  from  the 
testator  to  the  Beverend  Joseph  Mitton. 

The  bond  of  the  executor  himself  was  stated  by  his  affidavit 
to  have  been  given  by  the  testator,  in  consideration  of  ton  years' 
services  of  the  defendant,  as  his  clerk  and  traveller,  and  which, 
in  addition  to  his  maintenance  after  he  had  served  his  fether  for 
seven  years,  and  learnt  his  business,  without  remuneration)  .the 
testator  had,  in  1831,  agreed  to  give  the  defendant,  but  had  not 
paid.  A  witness  also  deposed  to  a  conver^tion  in  which  the 
testator  had  adverted  to  the  claim,  and  proposed  to  meet  it  by  a 
legacy.  The  Master  allowed  this  claim  of  the  executor  as  a 
voluntary  bond  only. 

The  two  bonds  from  the  testator  to  Mr.  Chamock  and  Mr. 
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Mitton  had  been  discharged  as  against  the  testator's  estate,  in 
the  following  mannner : — The  executor  applied  to  Mr.  Charnock 
for  a  loan  of  the  430^,  and  this  loan  Mr.  Charnock  consented  to 
make  upon  the  executor  discharging  the  debt  due  upon 
his  father's  *bond;  and  the  executor  accordingly,  in  [*662] 
April,  1842,  gave  Mr.  Charnock,  in  exchange  for,  and 
in  satisfaction  of,  the  testator's  bond,  the  defendant's  own  bond 
for  a  like  principal  sum  of  480Z.,  and  paid  him  6Z.  9s.  in  cash  for 
the  interest  then  due  from  the  testator's  estate,  and  Mr.  Charnock 
then  delivered  up  the  testator's  bond  to  the  defendant  The  de- 
fendant had  also  applied  to  Mr.  Mitton  for  a  loan  of  4502.,  being 
the  same  sum  which  the  testator's  estate  owed  to  Mr.  Mitton  upon 
a  bond  from  the  testator  for  200/.,  and  a  promissory  note  of  the 
testator  and  another  person  for  250Z. ;  and  Mr.  Mitton  agreed  to 
lend  the  defendant  the  460i.  upon  the  joint  and  several  promis- 
sory note  of  himself  and  a  surety.  The  joint  and  several  pro- 
missory note  was  accordingly  given  to  Mr.  Mitton,  in  May,  1842, 
and  92.  18s.  6d  paid  to  him  in  respect  of  interest  then  due  from 
the  estate ;  and  Mr.  Mitton  then  delivered  up  to  the  defendant 
the  said  bond  of  the  testator  for  2002.  and  the  promissory  note 
for  260i 

The  defendant,  by  his  examination,  stated,  that  he  was  then 
personally  liable  to  pay  the  two  sums  of  4302.  and  4602.  to  Mr. 
Charnock  and  Mr.  Mitton,  which  they  had  so  lent  to  him ;  and 
that  the  said  transactions  were  bona  fide  and  subject  to  no  eva- 
sion, revocation,  or  condition ;  and  that  the  estate  of  the  testator 
was  wholly  relieved  froija  the  said  bond-debts.  The  bill  was  not 
filed  until  September,  1842. 

The  Master  allowed  the  two  payments  of  62.  95.  and  92.  18s. 
6d,  and  stated  his  opinion  that  the  defendant  ought  to  be  consi- 
dered as  the  purchaser  of  the  testator's  bonds  to  Mr.  Charnock 
and  Mr.  Mitton,  and  as  standing  in  the  place  of  the  obligees^ 
and  not  as  having  paid  the  same.  It  appeared  that  the  estate 
was  insufficient  to  pay  specialty  debts. 

*The  executor  excepted  to  the  report,  both  as  to  the    [*563] 
finding  that  his  own  bond  was  voluntary,  and  that  the 
bonds  of  Charnock  and  Mitton  were  not  paid. 

Vol.  VL  62 
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Mr.  Wood  and  Mr.  Thomas  Parker,'  for  the  exceptions. 

The  Solicitor- Oeneralj  and  Mr.  Wilkock,  in  support  of  the  re- 
port, contended,  with  reference  to  the  bond  for  500i,  given  by 
the  testator  to  his  son,  that  there  was,  in  fact  no  evidence  to  prove 
that  the  bond  was  given  for  a  valaable  consideration.  There 
was  nothing  but  the  affidavit  of  the  obligee,  which,  though  re- 
quired by  way  of  precaution,  could  not  be  regarded  as  evidence : 
WhitaJcery.  Wriyht{a) 

With  regard  to  the  bonds  of  Charnock  and  Mitton,  the  course 
adopted  of  obtaining  their  discharge  simultaneously  with  the 
loan  to  the  executor,  was  a  novel  device,  whereby  an  executor 
may  exercise  his  power  of  preferring  creditors  of  equal  degree 
for  his  own  advantage.  He  attempts,  by  this  proceeding,  to  put 
himself  in  the  position  of  a  person  who  has  done  a  thing  which 
he  has  not  done ;  he  has  not  paid  the  debts  of  the  testator,  but 
has  merely  given  security  for  them,  and  claims  to  be  treated  as 
if  he  had  paid  them.  It  is  not  argued  that  the  two  bond-debts 
have  by  this  ineans  been  cancelled ;  but  the  argument  of  the 
plaintiflfe  is,  that  the  executor  must  be  treated  as  a  purchaser  of 
these  debts,  and  stand  in  the  same  position  as  the  obligee  stood, 
and  be  paid  rateably  with  the  other  bond-creditors.  The 
purchase  of  the  debts  cannot  be  regarded  as  an  act  done 
[*564]  *by  the  defendant  in  his  character  of  executor ;  it  is 
merely  a  substitution  of  one  creditor  for  another. 

The  Vice-Chancellor  inquired  whether  the  executor  had 
assets  of  the  testator  in  his  hands  at  the  time  when  the  transac- 
tions as  to  Chamock's  and  Mitton's  bonds  took  place.  He  also 
observed,  that  he  did  not  see  why  the  executor  might  not  have 
had  the  benefit  of  the  discharge  of  those  bonds  at  law,  under  the 
plea  of  plene  administravit 

Upon  the  question  of  assets  at  the  time,  there  was  a  dispute^ 
and  the  Masters  report  did  not  furnish  decisive  information. 

(a)  2  Hare,  310,  315. 
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Mr.  Wood  referred  to  the  case  of  OiUies  y.  Smii/ier.{a) 

Vicb-Chancellor : — The  exceptions  apply  to  two  points: 
First,  that  the  Master  has  treated  as  voluntary  a  bond  by  the 
testator  to  the  executor  for  lOOOi  to  secure  500L  Secondly,  that 
the  Master  has  refused  to  allow  certain  sums  as  payments  in  a 
due  course  of  administration  before  suit,  and  haa  refused  to  allow 
such  sum^  except  as  debts  owing  from  the  estate  of  the  executor 
to  the  testator,  in  competition  with  other  creditors  of  the  testator. 

Upon  the  first  point  I  must  (with  regret)  take  the  course  which 
I  think  the  Master  would  have  taken  if  he  had  had  jurisdiction 
so  to  do.  I  cannot  overrule  the  exceptions  relating  to  this  point 
without  giving  the  executor  an  opportunity  of  trying 
in  an  issue  whether  *the  testator,  at  the  time  of  execut-  £*565] 
ing  the  bond,  was  indebted  to  the  obligee  in  the  amount 
thereby  secured,  giving  liberty  to  the  judge  to  indorse  any  spe- 
cial matter  on  the  postea.  Nor  can  I  allow  the  exception  with- 
out giving  the  plaintiff  the  same  opportunity  of  trying  the  matter 
by  an  issue. 

Attending  to  the  different  effects,  of  a  bond  for  value,  and  a 
voluntary  bond  in  the  administration  of  an  insolvent  estate  in 
this  Court,  I  think  the  creditors  of  the  testator  have  thrown  upon 
the  obligee  the  onus  of  proving  the  consideration  of  the  bond. 
The  only  evidence  of  this  is  the  admission  of  the  testator.  This 
admission  was  made  when  he  was  laboring  under  the  illness  of 
which  he  shortly  afterwards  died.  The  alleged  consideration 
was  ten  years'  arrears  of  a  salary  of  50i  a  year,  which  the  testa- 
tor is  said  to  have  agreed  to  pay  the  obligee  for  his  services  as 
clerk  and  traveller  in  the  testator's  business  as  a  wine  merchant. 
For  this  alleged  debt  (as  appears  by  the  evidence)  the  testator 
intended  to  have  provided  by  giving  his  son  a  legacy,  having  a 
proference  over  other  legacies  in  the  will ;  but  from  this  course 
he  was  induced  to  depart,  and  to  substitute  the  bond  for  the  in- 
tended legacy,  under  circumstances  stated  by  a  witness  for  the 
executor. 

In  directing  this  issue  I  do  not  mean  to  throw  discredit  upon 

(«)  2  Star]c  N.  P.  a  628,  cited  2  Wma.  Ezecuton,  1213. 
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the  defendant,  or  the  witness  who  supports  his  case.  I  do  not 
doubt  that  in  1828  or  1831  some  treaty  took  place  between  the 
testator  and  the  obligee  in  the  bond,  upon  the  subject  of  the  al- 
leged salary ;  but  the  question  is,  was  a  contract  then  made  for 
the  payment  of  that  salary,  upon  which  an  action  could  have 
been  maintained  by  the  son  against  the  testator?  It  appears  to 
me  that  the  cross-examination  of  the  defendant's  witness, 
[*566]  relating  to  what  passed  between  him  and  *the  testator, 
which  terminated  in  the  bond  being  substituted  for  the 
intended  legacy,  may  throw  much  light  upon  this  question ;  and 
in  the  case  of  an  insolvent  estate,  I  think  the  creditors  are  en- 
titled to  the  opportunity  I  propose  to  give  them,  of  trying  their 
rights.  It  must  be  remembered,  that  the  obligee  derived  advan- 
tages and  emoluments  from  the  testator  during  the  period  of  his 
services,  besides  the  salary  for  which  the  bond  was  given,  and  I 
cannot  assume  that  the  testator  was  ignorant  of  the  state  of  his 
property.  The  case,  as  it  now  stands,  in  point  of  evidence  is 
not  satisfactory. 

Secondly.  The  exceptions  applicable  to  the  second  point  raise 
this  question.  It  appears  that  the  executor,  who  succeeded  to 
the  business,  stock  in  trade,  and  some  other  effects  of  the  testa- 
tor, was  desirous  of  retaining  in  his  hands  part  of  the  assets  of 
the  testator.  To  effectuate  this  object,  transactions  took  place  be- 
tween him  and  certain  bond-creditors  of  the  testator,  the  effect  of 
which,  if  the  transactions  are  to  prevail  modo  et  forma,  will  be  to 
charge  the  assets  in  the  same  way  as  if  the  bond-creditors  with 
whom  these  transactions  took  place  had  been  paid  in  full  by  the 
executor,  in  preference  to  the  other  bond-creditors  of  the  testator. 

The  form  of  the  transaction  was  this:  the  bond-creditors 
agreed  to  lend  to  the  executor  the  amount  of  their  respective 
bonds.  The  executor  thereupon  bound  himself  to  pay,  and  gave 
the  creditors  security  for  the  amount  of  their  respective  debts, 
and  the  creditors  executed  releases  in  full  of  all  demands  against 
the  testator's  estate.  This  was  in  April  and  May,  1842,  before 
the  suit  was  instituted. 

The  executor  has  insisted,  before  the  Master,  that  he  is 
entitled  to  have  these  transactions  considered  as  payments 
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*niade  by  him  to  the  bond-creditors  whose  debts  [*567] 
have  thus  been  satisfied ;  that  he  was  not  bound  to  go 
through  the  form  of  paying  the  debts  and  receiving  back  the 
money,  or  of  delivering  goods  in  satisfaction  of  the  debts,  and 
receiving  them  back  again  in  order  to  give  validity  to  the  trans- 
action ;  that  he  was  entitled  by  law  to  prefer  one  creditor  to  an- 
other, and  that  he  has  done  that,  and  nothing  more,  by  the 
transactions  before  mentioned ;  and  that,  in  passing  his  accounts, 
he  is  entitled  to  be  allowed  the  amount  of  the  debts,  in  the  same 
manner  as  he  would  have  been  allowed  the  same  if  he  had  actu- 
ally paid  them  out  of  cash  of  the  testator. 

The  Master  did  not  take  this  view  of  the  case,  and  disallowed 
the  claim  as  made  by  the  executor,  but  has  allowed  the  execu- 
tor to  stand  as  a  creditor  in  competition  with  the  other  bond- 
creditors  of  the  testator.  The  Master's  proposition  was,  that  the 
executor,  in  the  circumstances  stated,  must  be  considered  in 
equity  as  a  purchaser  of  the  bonds,  and  entitled  only  to  stand  in 
the  place  of  the  original  obligees. 

That  the  executor  might  have  preferred  the  bond-creditors  to 
whose  bonds  the  present  question  applies,  was  not  disputed,  and 
it  was  (properly  I  think)  admitted  at  the  bar,  that  if  the  execu- 
tor, at  the  time  of  the  transactions  in  question,  had  cash  in  hand, 
part  of  the  assets,  which  he  might  have  handed  over  to  the  bond- 
creditors,  the  mere  omission  to  go  through  the  form  of  handing 
over  the  money,  and  receiving  it  back  again,  would  not  affect 
the  validity  of  the  transactions,  and  that  the  claim  of  the  execu- 
tor ought  to  prevail ;  but  it  was  said,  that  if  at  the  time  of  the 
transactions  there  was  no  cash  available  to  the  satisfaction  of  the 
bond-debts,  the  exceptions  must  fail.  With  reference  to  this  ar- 
gument, I  thought  it  was,  or  might,  be  material  to  as- 
certain the  state  of  the  ^assets  at  the  time  of  the  trans-  [*568] 
actions  in  question.  The  Master's  report  does  not 
furnish  this  information  in  form  and  specie,  but  it  was  thought 
that  it  might  be  satisfactorily  collected  from  the  report  and  the 
schedules  to  it,  and  the  cause  stood  over  until  the  following  day, 
in  order  that  the  report  and  the  schedules  might  be  looked 
into. 
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It  appears  that,  by  the  will  of  the  testator,  the  executor,  as 
legatee  of  his  business  and  stock  in  trade  and  some  other  effects, 
was  entitled  to  purchuse  the  same  at  a  valuation ;  this  he  did, 
and  he  is  charged  by  the  Master  with  the  amount  of  such  valua- 
tion ;  and  as  the  creditors,  who  might  have  resisted  this,  have 
not  excepted  to  the  report,  they  must  be  considered  as  adopting 
and  taking  the  valuation,  with  all  the  consequences  of  doing  so.' 
The  executor  says,  that  the  goods  became  his,  and  the  price  he 
was  to  pay  was  cash  in  hand,  applicable  to  the  payment  of  debts 
of  the  testator.  I  thought,  however,  that  I  could  not  consider 
this  purchase  by  the  executor  as  of  an  earlier  date  than  that  on 
which  it  took  place,  for  until  that  time  it  was  uncertain  whether 
the  executor  would  purchase  the  effects  or  not  In  order,  there- 
fore, to  support  his  assertion  that  he  had  cash  in  hand  at  the  time 
of  the  transactions  referred  to,  it  was  necessary  to  ascertain  when 
the  executor  actually  became  a  purchaser  of  the  property.  The 
date  assigned  by  the  executor  is  the  month  of  April,  1842.  The 
plaintiff  refers  the  purchase  to  December,  1842,  at  which  time 
the  Master  apparently  had  charged  the  executor  with  the  valua- 
tion of  the  property.  This  date,  however,  was  explained  by 
counsel,  from  instructions  given  in  Court.  No  evidence  has 
been  produced  on  the  point.  I  cannot  assume  the  report  wrong 
without  evidence,  and  I  am  not  disposed  to  help  the  executor 
by  inquiry  in  such  a  case.  I  cannot  therefore  decide 
[*569]  the  question,  whether  *the  executor  had  cash  in  hand 
at  the  time  the  bonds  were  delivered  up. 

Assuming,  however,  that  the  executor,  if  he  had  not  cash,  had 
the  wines  and  stock  in  trade  of  the  testator,  of  a  value  more  than 
sufficient  for  the  satisfaction  of  these  debts,  the  question  arises, 
whether  such  possession  of  assets  is  sufficient  to  enable  the  exe- 
cutor to  treat  these  transactions  as  payments  of  the  bonds  in 
question:  I  confess  I  cannot  in  principle  distinguish  goods 
from  cash,  or  one  species  of  assets  in  hand  from  another.  The 
executor  might  have  handed  over  and  received  back  either  one 
or  the  other,  and  the  legal  effect  would  have  been  the  same. 
Can  the  omission  of  such  a  form  make  any  substantial  difference 
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in  the  effect  of  the  transaction  ?    I  think  not    The  testator's 
estate  is  in  fact  discharged  in  either  case. 

I  have  assumed  that  assets,  either  in  goods  or  cash,  were  in 
the  hands  of  the  executor  when  he  produced  the  discharge  of  the 
bonds.  If  this  be  not  admitted  to  have  been  the  fact,  the  case 
must  be  referred  back  to  the  Master,  to  ascertain  the  truth  of 
the  case  in  this  respect 


♦Malcolm  v.  Scott.  [1]  [*570] 

1847:  2nd,  4th,  6fh,  March;  13th  AprO. 

A  Calcutta  firm,  by  a  letter  dated  in  January,  and  received  in  London  on  the  11th 
March,  1841,  directed  their  London  correspondents  to  hold  a  sum  of  money, 
(equal  to  a  lac  of  rupees,  at  the  current  rate  of  exchange,)  payable  on  the  19th 
November,  following,  out  of  remittances  and  consignments  on  the  general  ac- 
count, at  the  disposal  of  a  creditor  of  the  Calcutta  firm  in  Liverpool  The  Cal- 
cutta house  at  the  same  time  acquainted  the  Liverpool  house  of  the  direo- . 
tions  which  had  been  given.  The  London  house  informed  the  Liverpool 
house  that  they  bad  received  and  registered  the  order;  and  after  stating  that 
they  were  in  advance  of  the  Calcutta  house,  and  declining  to  accept  bills  for 
any  part  of  the  amount^  said,  that  if  remittances  should  come  forward  to  en- 
able them  to  meet  the  wishes  of  the  Calcutta  house,  they  would  lose  no  time  in 
advising  the  Liverpool  house.  The  London  house  also,  in  acknowledging  to  the 
Calcutta  house  the  receipt  of  the  order,  said,  that  the  state  of  their  accounts  did 
not  then  warrant  them  in  meeting  the  requisition,  but  they  would  meet  it,  if  in 
a  position  to  do  so,  before  November.  The  Calcutta  house  revoked  the  order 
by  a  letter  of  January,  1842,  received  by  the  London  house  on  the  12th  Much, 
'  1842. 

MUd,  that  the  effect  of  the  triple  correspondence  between  the  Calcutta  house 
and  the  London  house,  the  Calcutta  house  and  the  Liverpool  house,  and  the 
London  house  and  the  Liverpool  house,  entitled  the  liverpool  house^  as  agdost 
the  London  house,  to  an  account  in  equity  of  the  balance  on  12th  March, 
1841,  on  their  general  accoimt  with  the  Calcutta  house,  (giving  the  London 
house  credit,  in  such  account;  for  aU  liabilities  incurred  by  them  on  behalf  of 
the  Calcutta  house  on  that  day,)  and  of  the  consignments  and  remittances  of  the 
Calcutta  house  to  the  London  house  in  the  general  account,  which  came  to  tlie 
hands  of  the  latter  between  the  12th  March,  1841,  and  the  12th  March,  1842. 

[1]  See  MakOm  v.  SooU,  20  Law  J.  Ch.  17;  S.  C.  2  HaU  A;  T.  440.    See  note 
[1,]  ante,  p.  308. 
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The  London  house  might  have  dedined  the  appropriirtion;  and  retomed  the  bal- 
ance of  the  account  to  the  Calcutta  houBe,  but.  they  could  not,  as  against  the 
Calcutta  house,  have  retained  anj  balance  due  to  the  Calcutta  house,  except  fi>r 
the  purpose  which  the  latter  had  directed. 

Sembk^  that  the  London  house  was  not  merely  bdund  to  pay  the  Lirerpool  house 
the  amount  directed,  so  &r  as  the  balance  of  account  on  the  19th  November, 
1841,  enabled  them  to  do  so,  but  .was  bound  to  appropriate  all  the  remit- 
tances and  consignments  from  the  Calcutta  house  on  general  account,  from  the 
receipt  until  the  revocation  of  the'  order,  after  reimbursing  themselves  in  re- 
spect of  their  advances  and  liabilities  on  behalf  of  the  Calcutta  house,  at  the  time 
they  received  it  ' "" 

Semble,  that  the  commtmications  between  the  Calcutta  house  and  the  London  house, 
and  the  Calcutta  house  and  their  Liverpool  creditor,  would  not  have  entitled 
the  latter  firm  to  the  account  as  against  the  London  house,  without  the  com- 
munjcations  which  took  place  between  the  London  and  the  Liverpool  firms. 

Ths  judgment  on  the  motion  in  this  cause,  to  restrain  the  de- 
fendant, William  Adam,  firom  remitting  to  Adam,  Soott  &  Co., 
the  proceeds  of  the  ship  For&rshire,  is  reported  in  vol.  8,  p.  89. 

The  original  bill  prayed  a  declaration,  that  the  several  con- 
signments and  remittances  made  by  Adam,  Scott  &  Cio.,  of  Calcutta, 
after  the  16th  of  January,  1841,  to  Scott,  Bell  &  Co.,  of  London, 
ought  to  be  applied,  in  the  first  place,  in  payment  and  satis&ction 
to  the  plaintiff  of  the  sum  of  10,625/.,  appropriated  to  the  use 
of  the  plaintiff  by  Adam,  Scott  &  Co.,  and  that  an  ac- 
[*571]  count  of  *such  consignments  and  remittances  might  be 
taken,  and  the  amount  thereof  applicable  to  the  payment  of 
the  10,625/.  ascertained ;  that  an  account  of  the  plaintiff 's  dealings 
with  Scott,  Bell  &  Co.,  might  be  taken,  charging  them  in  such 
account  with  the  10,625Z.,  or  so  much  as  might  be  found  to  have 
been  so  received  by  them,  applicable  to  the  payment  thereof; 
and  Scott,  Bell  &  Co.  might  be  decreed  to  pay  to  the  plaintiff 
what  should  be  found  due  to  him  on  taking  such  accounts. 

The  claim  made  by  the  supplemental  bill,  to  a  lien  on  the 
ship  Forfarshire,  was  not  prosecuted ;  and  the  cause  was  brought 
to  the  hearing,  for  the  purpose  of  obtaining  the  relief  asked  by 
the  foregoing  prayer. 

The  substance  of  the  case  was  comprised  in  the  following 
letters : — 
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Oakum  firm  to  the  London  J^^ 

"Calcutta,  16th  January,  1841. 
"Messrs.  Scott,  Bell  &  Co.,  London. 
"Dear  Sirs, — ^Ere  this  reaches,  we  hope  you  will  have 
realized  a  large  portion  of  our  consignments  and  remittances,  via 
Colombo,  China^  and  Mauritius,  to  enable  you  to  dispose  of  the 
following  sums  from  our  general  account  with  you.  Although 
we  are  pretty  confident  you  will  be  in  possession  of  funds,  ^e 
are  not  certain,  and  do  not,  in  consequence,  grant  drafts.  We 
are  desirous  of  remittiDgCs.  Bs.  100,000  to  Mr.  Greorge  Malcolm, 
as  i^  by  a  draft  to-day  at  ten  months  date,  at  exchange  28, 1  l-2d 
per.  Cs.  Be.,  10,62521,  which  would  &11  due  in  London,  19th  No- 
vember next ;  Cs.  Bs.  50,000  to  you  and  Mr.  W.  Scott  for  his 
loan  to  the  writer,  dated  as  above,  at  exchange  25. 1  l-2d,  53122. 
105.,  together  15,937Z.  IO5.  Should  you  be  in  possession  of  funds, 
we  have  to  request  the  favor  of  your  holding  these  sums  at  Mr. 
Malcolm's  and  your  own  disposal  respectively,  under 
*the  discount  of  the  Bank  of  England  rate.  We  shall  [*572] 
know  to  a  certainty,  in  a  short  time,  whether  funds 
sufficient  will  be  transmitted  to  you  to  meet  these  sums  on  or 
before  the  19th  of  November  next ;  and,  should  it  appear  to  us 
that  there  will  not  be  enough,  we  shall  send  you  a  remittance 
from  this,  to  go  to  credit  of  your  general  account 

"Adam,  Soott  &  Co." 

CalcutUi  firm  to  the  plaintiff, 

"Calcutta,  16th  January,  1841. 

"  My  Dear  Sir, — -Before  we  can  make  up  our  accounts  here, 
we  must  be  put  in  possession  of  all  the  accounts  firom  you, 
relative  to  the  transactions  of  the  Calcutta  firm  up  to  the  80th 
April  last ;  and  I  am  unable,  in  consequence,  to  say  how  our 
cash  account  will  stand,  so  as  to  enable  me  to  regulate  the  re- 
mittance of  your  stock,  and  that  standing  in  my  own  name ;  but 
being  anxious  to  make  some  funds  available  to  you,  I  have 
written  officially  to  Messrs.  Scott,  Bell  &  Co.,  to  hold  at  your  dis- 
posal, on  or  before  the  19th  of  November  next,  10,625t,  being 
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the  equivalent  of  Rs.  100,000,  exchange  2^,  1  I-2d  Our  friends 
will  hold  this  amount  at  our  disposal  under  discount,  immediate- 
ly afler  the  receipt  of  this,  or  as  soon  as  thej  are  in  possession 
of  fimds. 

"J.  S.  B.  ScoiT.V 

London  firm  to  the  plaintiff. 

"  London  12th  March,  1841. 
"  We  beg  to  advise  you  that  by  the  overland  letters  from 
India,  received  yesterday,  we  are  requested  by  Messrs.  Adam, 
Scott  &  Co.,  to  account  to  you  for  the  equivalent  of  Cs.  Rs. 
102,000,  at  2^.  1  h2cL  per  rupee,  ten  months  after  the  date  of 
their  letter,  (16th  January  last,)  or  to  hold  that  amount  at  your 
disposal  under  discount  at  the  Bank  of  England  rates,  if  con- 
venient to  us,  and  provided  we  are  in  funds  from  their  consign- 
.  ments  and  remittances  via  Colombo,  China  and  the 
[*578]  *Mauritius.  At  the  present  time  we  are  considerably 
in  cash  advance  for  the  firm,  and  the  consignments  and 
remittances  hitherto  advised  will,  we  think,  fall  short  of  the  en- 
gagements we  are  under  on  their  account.  We  have  however 
registered  the  above ;  and  should  remittances  or  consignments 
oome  forward  to  enable  us  to  meet  their  wishes,  we  shall  lose  no 
time  in  advising  you.    Meanwhile^  &c, 

"Scott,  Bkll  &  Co." 

Phirdiff  to  the  London  firm. 

Liverpool,  12th  March,  1841. 
"Messes.  Scott,  Bell  k  Co. 
"  We  are  favored  with  your  letter  of  yesterday,  inclosing  two 
letters  from  Madras  to  our  address,  and  draft  on  us  by  Colly ki- 
near  Pollett,  due  80th  instant,  for  2500t  for  acceptance  *  *  * 
Messrs.  Adam,  Scott  &  Co.,  inform  us,  in  their  letter  of  the  16th 
January  last,  received  this  morning  by  the  overland  mail,  that 
they  had  written  to  you  to  hold  at  our  disposal,  on  or  before  the 
19th  November  next,  10,625t,  and  that  you  would  hold  this  ac- 
count at  your  disposal,  under  discount,  immediately  sSter  receipt 
of  their  letter,  or  as  soon  as  you  were  in  possession  of  funds. 
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Would  you  have  Ae  goodness  to  let  us  know  whether  you  will 
allow  us  to  draw  on  you  for  the  whole  amount  due  on  the  above 
date,  or  for  a  part  at  a  shorter  date  7 

"Geobgb  Malcolm  &  Co." 

Plaintiff  to  the  London  firm. 

"Liverpool,  18th  March,  1841. 
"  Messrs.  Soott,  Bell  &  Co.  • 
"  I  am  favored  with  your  letter  of  yesterday.  It  may  be  pro- 
per to  inform  you,  that  the  money  which  Messrs.  Adam,  Scott  & 
Co.,  request  you  to  hold  at  my  disposal,  namely,  Cs.  Es.  100,000, 
or  10,6252.  cash,  19th  November  next,  is  a  portion  of 
my  own  funds,  *which  I  expected  to  have  received  [*5743 
direct  In  ordering  the  payment  through  you,  they 
will,  of  course,  make  due  provision  for  it ;  and  although  they 
could  not  know  how  much  of  the  amount  might  be  realized  by 
you  at  dates  prior  to  the  19th  November,  there  is  no  doubt  ex- 
pressed as  to  your  being,  ere  that  time,  in  funds  for  the  whole. 
There  is  evidently  no  reason  to  suppose  anything  else  than  that 
ample  remittances  are  on  the  way,  or  that  they  will  be  received 
in  good  time ;  but  in  order  to  prevent  uncertainty  or  mistake  on 
this  point,  Messrs.  Adam,  Scott  &  Co.'s  attention  may  be  drawn 
to  the  subject  by  letters  by  next  overland  mail,  so  that  there  may 
be  a  timely  correction  of  any  oversight  or  miscalculation  on 
their  part  The  enclosed  letter  from  J.  T.  B.  Scott  (which  please 
return,)  will  show  that  he  intended  to  make  the  money  available 
to  me ;  and  indeed  he  could  not  but  know  that  it  must  be  both 
inconvenient  and  disadvantageous  to  me  to  be  deprived  of  the 
use  of  so  considerable  a  sum  for  eight  months  longer.  Should 
you  be  disposed  to  give  effect  to  his  views  and  arrangements,  by 
granting  acceptances  due  19th  November,  as  proposed  in  Q. 
Malcolm  &  Co.'s  letter  of  yesterday,  they  will  engage  to  make 
due  refund  of  any  part  of  the  money  short,  remitted  from  Cal- 
cutta ;  but  I  hkve  no  apprehension  of  any  such  short  remittance. 

"Geobge  Maloolm." 
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This  letter  enclosed  the  foregoing  letter  of  the  16th  of  Januaiy, 
1841,  from  the  CaJcatta  firm  to  the  plaintij£ 

London  firm  to  the  Calcutta  firm, 

"London,  14th  March,  1841. 
"  Messrs.  Adam,  Scott  &  Co. 
"Dbab  Siks, — ^Acknowledging  the  receipt  of  various  letters, 
and  amongst  others,    the   followii&g,    16th    January, 
[*576]    *requesting  us  to  account  to  Mr.  Malcolm  for  the  equi- 
valent of  100,000  rupees  at  2^.  1  l-2d.,  10,625Z.,  ten 
months  from  the  date  of  your  letter,  arising  from  your  consign* 
ments  or  remittances  via  Colombo,  China,  and  the  Mauritius,  to 
discount  the  same  at  bank  rates,  you  will  be  aware,  before  you 
receive  this,  that  the  present  state  of  your  account,  and  of  the 
advices  of  consignments  and  remittances  coming  forward  from 
other  quarters,  added  to  the  liabilities  we  may  be  under  on  ac- 
count of  your  silk  piece  goods  speculations,  will  not  warrant  us 
meeting  this  requisition  for  the  present.    But  should  we  be  in  a 
position  to  meet  it  before  November  next,  we  shall  have  pleasure 
in  doing  so,  and  have  written  to  Mr.  Malcolm  accordingly.    The 
other  transfer  alluded  to  in  your  letter,  was  made  on  the  31st 
of  December  last,  agreeably  to  instructions  from  Mr.  Malcolm  in 
July  last,  acknowledged  by  your  No.  100  of  27th  October. 

"  Scott,  Bell  &  Co." 

London  firm  to  the  plaintiff. 

"  London,  15th  March,  1841. 
"Dear  Sir, — ^Replying  to  your  letter  of  the  18th  instant,  we 
beg  to  state  that  we  have  no  specific  knowledge  of  the  remittances 
via  China  and  the  Mauritius,  referred  to  by  Messrs.  Adam,  Scott 
&  Co. ;  but  as  a  series  of  about  a  dozen  of  their  letters  are  not 
yet  come  forward,  they  may  perhaps  contain  the  necessary  infor- 
mation :  and  we  can  only  repeat  what  we  said  on  the  12th,  that 
when  remittances  or  consignments  come  forward,  we  shall  lose 
no  time  in  advising  you.    Meanwhile,  it  would  not  be  convenient 
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for  US  to  lend  our  names  to  aooeptances  in  the  manner  you 
propose. 

"SooiT,  Bell  &  Co." 

PJaintiff  to  the  Calcutta  firm. 

"Liverpool,  8rd  April,  1841. 
"On  receipt  of  your  Mr.  Scott's  letter  to  Mr.  Malcolm, 
dated  16th  January,  we  addressed  Messrs.  Scott, 
*Bell  &  Co.  on  the  subject  of  your  order  to  them  to  [*576] 
hold  at  our  disposal,  on  or  before  19th  November  next, 
10,625t,  being  the  equivalent  of  the  Company's  rupees  100,000, 
at  tiie  exchange  of  25. 1  l-2d  They  informed  us  in  reply,  that 
with  reference  to  the  state  of  your  account  with  them,  they  must 
decline,  for  the  present,  making  any  payment  or  granting  any 
acceptance  on  account  of  your  said  order.  You  readily  conceive 
the  disappointment  and  the  serious  inconvenience  it  is  to  us  to 
be  deprived  of  the  use  of  so  considerable  a  sum.  of  money.  We 
rely  on  your  taking  immediate  measures  to  make  the  above 
sum,  together  with  any  other  money  due  on  Mr.  Malcolm's  ac- 
count or  on  our  general  account,  available  to  us  by  remittances 
to  ourselves  direct,  and  not  to  make  the  payment  to  us  depen- 
dent on  the  position  of  your  London  account,  which  it  must  be 
difficult  for  you  to  estimate  exactly,  owing  to  the  uncertainty  as 
to  the  out-turn  of  your  produce  remittances. 

"George  Malcolk." 

Calcutta  firm  to  the  plaintiff. 

"Liverpool,  20th  April,  1841. 
"  We  have  now  made  our  entries  in  conformity  with  the  state- 
ments of  our  account-current  forwarded  in  your  letters  Nos.  5 
and  6,  both  of  which  appear  to  be  correct ;  and  we  beg  to  wait 
upon  you  with  iurther  statement  of  our  London  exchange  ac- 
count up  to  this  date,  showing  at  credit  side  57,205?  12j.  4d.,  at 
debit  side  89,6901 175.  4d.,  ditto*  dependencies  84,9191  fo.  lid, 
74,610Z.  45.  8i    Balance  in  our  favor,  17,404t  II5.  Hi,  against 
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which  will  come  our  conditional  order  of  10|0002L  in  &vor  of 
Mr.  Malcolm." 

OaJcutta  firm  to  ihe  plaintiff. 

"  Calcutta,  1st  June,  1841. 
"  Messrs.  Gteorge  Malcolm  &  Co. 
"  Deab  Sibs,— Your  letter,  No.  488,  of  the  3rd  of  April, 
[*677]  informs  us  that  our  London  Mends  Messrs.  Scott^  *Bell  & 
Co.,  onbeing  applied  to  by  you  on  the  subject  of  our  order 
to  them  to  hold  at  your  disposal,  on  or  before  19th  November  next, 
10,625t,  had  declined  for  the  present  making  any  payment  or 
granting  any  acceptances  on  account  of  such  order,  and  convey- 
ed to  us  the  expression  of  your  disappointment,  and  a  request 
that  we  may  immediately  make  remittances  to  yourselves  direct, 
of  the  above  amount,  with  any  other  money  due  your  Mr.  Mal- 
colm, and  on  your  general  account  We  are  ourselves  much 
disappointed  at  this  proceeding  on  the  part  of  our  London  friends, 
who  have  likewise  advised  us  of  it,  and  stated  their  wish  to 
meet  the  order  before  November,  should  they  find  themselves 
warranted,  by  the  state  of  our  account,  in  doing  so.  We  do  not 
doubt  in  the  least  they  will  be  in  a  position  to  pay  the  amount 
from  the  proceeds  of  our  shipments  to  them ;  and  were  it  even 
otherwise,  the  presence  of  Mr,  Scott  would,  we  are  assured,  ac- 
commodate the  matter ;  so  that  we  do  not  think  it  necessary  to 
notice  further  your  request  for  remittances  to  yourselves  direct. 

"  Adam,  Scott  &  Co." 

[OahuUafirm  to  the  London  firm.'] 

In  a  letter,  dated  Calcutta,  18th  January,  1842,  which  was 
received  by  Scott,  Bell  &  Co.,  in  London,  on  the  10th  March, 
1842,  Adam,  Scott  &  Co.  revoked  the  order  for  the  appropriation 
of  their  general  remittances  in  payment  of  the  10,6251  to  the 
plaintiff. 

Mr.  Wood,  Mr.  BoU,  and  Mr.  BoundeU  Palmer,  for  the  plaintiff. 
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Mr.  Prior ^  for  the  assignees  of  Adam,  Scott  &  Go. 

Mr.  BmrnUy  and  Mr.  Bluni^  for  the  defendants  Soott,  Bell  & 
Go. — In  order  to  establish  a  claim  of  this  kind,  two 
^things  at  least  are  necessary :  there  must  be,  first,  some  [^578] 
property,  or  chose  in  action,  to  assign ;  and,  secondly, 
an  actual  assignment.  Both  of  these  elements  are  wanting.  There 
was  no  debt  owing  by  the  London  house  to  the  Calcutta  house, 
at  the  time  to  which  the  plaintiff  refers  the  order  or  alleged  as- 
signment upon  which  his  claim  is  founded;  nor  is  there  any 
assignment  of  such  a  debt,  if  it  had  existed.  As  to  the  existence 
of  the  debt,  that  is  not  admitted ;  and  the  language  of  the  cor- 
respondence, in  &ct,  excludes  it,  in  March,  1841,  whatever  might 
have  been  the  state  of  the  account  between  the  Calcutta  and 
London  houses  at  a  later  period.  Assuming,  for  the  purpose  of 
this  argument,  that  A.  assigned  to  B.  the  moneys  owing  to  him 
by  C,  and  nothing  was  due,  how  could  it  be  said  that  moneys, 
afterwards  paid  to  C.  on  account  of  A.,  would  pass  by  this  as* 
signment  7  But,  in  this  case,  there  was  in  &ct  no  assignment. 
This  question  must  be  tried  by  the  intention  of  the  parties ;  and 
it  is  obvious  that  the  Calcutta  house  did  not  intend  to  create;  nor 
did  the  London  house  intend  to  be  parties  to  any  such  assignment. 
Both  parties  intended  to  retain  their  dominion  over  the  funds  in 
question.  The  order  was  conditional,  and  revocable  until  ac- 
tually executed.  The  London  house  entered  into  no  contract. 
They  merely  informed  the  plaintiff  of  the  communication  which 
they  had  received.  This  cannot  be  construed  as  an  acceptance 
of  die  order,  unless  everything  short  of  a  positive  refusal  be  held 
to  be  an  acceptance.  There  is  no  ground  for  the  interference  of 
a  court  of  equity.  The  right,  if  any,  is  purely  legal.  If  the 
legal  right  be  established,  the  Court  may  think  it  proper  to  give 
the  account ;  but^  in  the  first  place,  the  Court  will  do  nothing 
more  than  retain  the  bill,  giving  the  plaintiff  liberty  to  bring  an 
action.  I^  however,  the  Court  should  think  proper  to  direct  an 
account,  a  question  would  arise  with  regard  to  advances 
*made  by  the  London  house  on  account  of  the  Calcutta  [*579] 
house,  after  March,  1841.    On  this  point  the  case  of 
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advances  by  a  first  mortgagee  to  the  mortgagor,  after  notice  of 
a  second  mortgage,  is  analogous.  The  utmost  extent  of  the  en- 
gagement of  the  London  house  is  to  pay  the  debt  of  the  plaintifi^ 
on  the  19th  November,  1841,  if  they  were  then  in  funds.  They 
do  not  undertake  to  reserve  for  this  purpose  all  the  consignments 
which  should  come  to  their  hands  between  March  and  November, 
nor  do  they  undertake  so  to  apply  the  consignments  or  remit- 
tances which  they  should  receive  after  the  19th  of  November. 
The  account,  therefore,  if  any  be  directed,  must  be  limited  to  the 
balance  on  the  19th  of  November,  subject  to  be  reduced  by  the 
amount  of  the  then  outstanding  liabilities  of  the  London  house 
on  account  of  the  Calcutta  firm. 

The  cases  cited  were  WiUiama  v.  Everet^p)  Stewart  v.  Fry^Q>) 
KHsby  V.  WiUiam8,{c)  GHbson  v.  Minet,{d)  In  re  Ikmglas,{e)  Oarrard 
V.  Lord  LatiderdakjiJ)  Hutchinson  v.  HeyvxyrOif^g)  Bum  v.  Car- 
vdlho.Qi)  Walker  v.  Iiostron,{i)  MOn  v.  W(iUm.{]c) 


Vioe-Chanckllob  : — ^This  suit  had  two  distinct  objects ;  one 
related  to  the  ship  called  the  Forfarshire,  and  the  other  related 
to  the  rights  of  the  parties  in  the  cause,  respecting  certain  con- 
signments from  India,  depending  upon  a  correspondence  com- 
mencing in  the  month  of  January,  1841.  The  question  relating 
to  the  Forfarshire  came  before  me  upon  motion,  and  the 
[*680]  decision  upon  that  motion  was  submitted  *to.  On  the 
cause  coming  on  for  further  hearing,  nothing  remained 
to  be  done  on  that  part  of  the  suit,  and  as  to  that,  therefore,  the 
bill  must  be  dismissed  with  costs.  The  observations  which  fol* 
low  apply  to  the  other  parts  of  the  case. 

At  the  time  of  the  correspondence,  Adam,  Scott  &  Co.  carried 
on  business  at  Calcutta.  The  plaintiff  carried  on  business  at 
Liverpool,  under  the  firm  of  Malcolm  &  Co. ;  and  the  defendants 
Scott,  Bell  &  Co.,  carried  on  business  at  London.    At  the  time 

(a)  14  Eaflt»  682.  (&)  7  Tatrnt  339.  (c)  6  B.  A;  Ad.  816. 

(d)  2  Bing.  7.  (e)  1  Mont  t  Chit  1.  (/)  3  Sim.  1. 

(^)  9  Ad.  A;  E.  376.  (h)  4  My.  ft  Gr.  690.  (t)  9  K  ft  W.  411. 
{h)  2  Y.  ft  0.  0.  G.  364 
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of  the  correspondence  the  plaintiff's  house  at  Liverpool  was  a 
creditor  upon  the  Calcutta  house  for  a  large  suqi  of  money,  and 
at  the  same  time  the  house  of  Scott,  Bell  &Co.  were  also  credi- 
tors of  the  Calcutta  house  and  were  under  engagements  which 
might  xesult  in  a  further  debt  owing  j&om,the  Calcutta  to  the 
London  house. 

The  questions  to  be  decided  in<this  cause  are  two — ^First, 
"whether,  by  the  effect  of  the  CQirrespondence  which  passed  between 
Adam,  Scott  &  Co.,  of  Calcutta;  Scott,  Bell  &  Co.,  of  London^  -^ 
and  the  plaintiff  George  Malcolm,  oi  Liverpool,  a  contract  was 
come  to  between  these  parties,  in  March,  1841,  entitling  the 
plaintiff,  as  a  creditor  of  the  Calcutta  house,  to  an  account  against 
the  London  house,  (slso  a  creditor  of  the  Calcutta  house,)  for  con- 
signments and  remittances  nlade-to  the  London  house  by  the 
Calcutta  house  ?  The  l^ecohd  question  is,  if  such  a  contract  be 
establish\&d,*  what  are  the  terms  of  that  contract,  and  to  what 
aocoout  does  it  entitle  the  plaintiff?  I  use  the  word  '*  contract", 
as  th^most  convenient  term  which  suggests  itself;  for  whether 
such  rights  as  the  plaintiff  has  are  said  to  rest  in  contract  gener- 
ally, or,  according  to  the  argument  at  the  bar,  are  said  to  rest 
on  an  equitable  assignment,  the  case  is  the  same.  The  right 
claimed  by  the  plaintiff  will  depend  upon  an  account  to 
*be  taken  in  this  court ;  the  result  of  which  will  be,  to  [*581] 
be  satisfied  out  of  specific  consignments  &om  India  in- 
cluded ip  that  account 

With  I'espect  to  the  answer  to  be  given  to  the  first  of  these 
questions,  I  might  perhaps  safely  dispose  of  it  ¥rithout  argument^ 
by- referring  to  the  answer  in  which  the  defendants  Scott,  Bell 
&  Co.,  submit  to  account ;  but  as  these  defendants  have  contend- 
ed that  the  correspondence  gives  to  the  plaintiff  no  right  to  an 
account,  and  that  the  submission  in  the  answer  ought  not  to  bind 
them,  I  will  consider  the  plaintiff's  right  independently  of  that 
submission.  That  the  correspondence  entitles  the  plaintiff  to 
some  account  I  cannot  bring  myself  to  doubt,  and  I  shall  begin 
by  referring,  in  the  first  instance,  to  the  entire  correspondence 
upon  which  both  questions  ttlm. 

Vol.  VL  64 
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[His  Honor  read  the  letters  stated  abov^.] 

Several  other  letters  passed  between  the  London  house  and 
the  Calcutta  house,  which  are  observed  upon  by  the  Liverpool 
house.  The  state  .of  the  account  between  the  Calcutta  and  the 
London  house  is  adverted  to,  and  the  expression  "  conditional 
order,"  referring  to  the  order  in  the  plaintiff  *s  favor,  is  used. 
This  expression,  as  it  appears  to  me,  clearly  means  no  more  than 
,  the  expression  "being  in  funds;"  and  the  question  is,  whetlicr 
they  were  in  funds  ?  In  no,other  way  can  I  understand  the  term 
"  conditional"  as  having  any  application  to  the  case. 

Now,  upon  the  above  letters,  (exclusive  of  the  submission  in 
the  answer,)  I  cannot  doubt  the  plaintiff's  right  to  some  account 
against  the  London  house.  The  letter  of  the  16th  of  January, 
from  the  Calcutta  to  the  London  house,  directs  them, 
[*582]  amongst  other  things,  if  in  *funds  upon  the  *'  general 
account,"  to  hold  100,000  Cs.  Rs.,  equivalent  to  10,625t, 
at  the  plaintiff's  disposal,  promising  additional  remittances,  if 
necessary  to  make  up  the  amount.  This  letter  was  received  in 
London  on  the  11th  of  March,  1841.  On  the  following  day,  the 
12th  of  March,  the  London  house  wrote  to  the  Liverpool  house 
the  letter  of  that  date ;  and  (with  reference  to  the  argument  at 
the  bar)  there  are  three  points  to  be  noticed  in  that  letter.  I 
think,  upon  the'  fair  construction  of  the  letter,  the  expression 
"  if  convenient  to  us"  clearly  applies  to  the  alternative  relating 
to  the  discount;  secondly,  the  letter  reserves  to  the  London 
house  the  right  of  satisfying  all  "  engagements"  they  were  under 
on  account  of  the  Calcutta  house ;  by  which  word  *^  engage- 
ments" I  understand  the  London  house  to  mean  all  liabilities 
and  dependencies  of  every  description ;  and  thirdly,  subject  to 
that  reservation,  the  London  house  agrees,  in  some  sense,  to  act 
upon  the  letter  of  the  Calcutta  house  of  the  16th  of  January. 
The  construction  which,  upon  this  point,  I  put  upon  the  letter 
of  the  12th  of  March,  1841,  does  not,  in  my  opinion,  admit  of 
serious  controversy.  The  expressions  in  the  letter  of  the  12th 
of  March,  from  London  to  Liverpool,  are  "  We  have,  however, 
registered  the  above,  and  shoidd  remittances  or  consignments 
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come  forward  to  enable  us  to  meet  their  wishes,  we  shall  lose  no 
time  in  advising  you."  And  if  these  words  were  ambiguous, 
(which  I  think  they  are  not,)  the  construction  I  put  upon  them 
would  be  established  by  the  following  expressions  in  the  letter 
of  the  same  writers  to  the  Calcutta  house  two  days  afterwards, 
the  14th  of  March.  After  referring,  in  the  letter  of  the  14th  of 
March,  to  the  letter  of  the  16th  January,  and  saving  to  them- 
selves the  right  to  satisfy  the  engagements  they  were  under  for 
the  Calcutta  house,  they  say,  "  But  should  we  be  in  a  position 
to  meet  it  before  November  next,  we  shall  have  pleasure 
in  doing  so,  and  have  written  *to  Mr.  Malcolm  accord-  [*588] 
ingly."  This  sentence  appears  to  me  correctly  to  para- 
phrase that  which  I  have  quoted  from  the  letter  of  the  12th  of 
March.  If  the  latter  sentence  had  been  contained  in  the  letter 
of  the  12th  of  March,  the  case,  as  it  appears  to  me,  would  not 
have  admitted  of  serious  argument  The  Liverpool  letter  of  the 
13th  of  March  points  out  to  the  London  house  in  what  terms 
the  Liverpool  house  understood  the  London  letter  of  the  12th. 
The  London  letter  of  the  14th  of  March  to  the  Calcutta  house, 
which  I  have  just  referred  to,  becomes  important,  for  it  shows 
beyond  dispute  that  I  have  correctly  understood  the  letter  of  the 
12th  of  March  from  London  to  Liverpool.  The  letter  of  the 
15th  of  March,  1841,  from  London  to  Liverpool,  is  also  import- 
ant, because  it  brings  down  the  whole  of  the  former  correspon- 
dence to  that  date,  and  confirms  such  engagements  as  had  been 
come  to  by  the  earlier  letters.  The^  letter  of  the  3rd  of  April, 
1841,  from  London  to  Calcutta,  and  of  the  1st  of  June,  1841, 
from  Calcutta,  independently  of  what  had  been  done  Uefore, 
appears  to  me  to  make  out  completely  the  same  view  of  the 
case. 

Admitting,  therefore,  in  the  most  unqualified  manner,  that  the 
correspondence  between  the  Calcutta  house  and  the  London 
house,  and  that  between  the  Calcutta  house  and  the  Liverpool 
house,  would  not,  without  more,  have  conferred  any  right  upon 
the  plaiutifF  as  against  the  Loudon  house,  I  cannot  admit  that 
it  is  now  open  to  argument,  that  the  effect  of  the  triple  corres 
pondence,  in  which  each  party  refers  to  his  communications  with 
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the  Other,  has  not  so  consolidated  the  whole  correspondence  as 
to  give  to  each  as  against  the  other,  for  the  purposes  of  this 
cause,  the  benefit  of  a  contract,  such  as  the  correspondence, 
properly  interpreted,  contains. 

The  second,  and  the  most  difficult  question  which  arises, 
[*584]    *is  that  which  remains — ^What  is  the  contract  embodied 
in  the  preceding  letters,  and  to  what  account  does  it  en- 
title  the  plaintiff  as  against  the  London  house  ? 

The  plaintiff  has  contended,  that  according  to  the  true  con- 
struction of  the  correspondence,  he  is  entitled  to  have  a  balance 
struck  on  the  12th  of  March,  1841,  in  the  books  of  the  London 
house,  as  between  that  house  and  the  Calcutta  house,  including, 
as  he  admits,  an  account  of  all  engagements  and  liabilities  then 
depending  between  the  London  and  the  Calcutta  house;  and 
in  that  sense  I  shall  hereafter  use  the  word  "balance."  He 
admits  the  right  of  the  London  house  to  have  all  the  consign- 
ments and  remittances  from  Calcutta,  on  "general  account," 
after  the  12th  of  March,  1841,  applied  in  satisfaction  of  the 
balance  due  on  the  12th  of  March,  1841 ;  but  he  insists,  that 
aft;er  satisfying  the  above,  he  is  entitled  to  have  all  the  consign- 
ments and  remittances  from  the  Calcutta  to  the.  London  house 
on  ^'  general  account,"  aft^er  that  date,  applied  in  satisfaction  of 
the  100,000  Cs.  Bs.,  or  10,625t,  made  payable  on  the  19th  of 
November,  1841,  in  preference  to  any  claim  the  London  house 
may  have  against  the  Calcutta  house  in  respect  of  new  transac- 
tions originating  after  the  18th  of  March,  in  like  manner  as  if 
such  consignment  or  remittance  had  been  specifically  appropri* 
ated  by  the  Calcutta  house.  He  insists,  in  effect,  that  the  con- 
tract embodied  in  the  correspondence  had,  once  for  all,  the  effect 
of  a  general  appropriation  of  all  remittances  and  consignments 
made  on  "  general  account"  after  the  12th  of  March,  1841.  Scott, 
Bell  &  Co.,  however,  say  that  their  imdertaking  (if  any)  was 
confined  to  an  undertaking  to  pay  the  100,000  Cs.  Ba  on  the 
19th  of  November,  1841,  if  in  funds  on  that  day,  and  not  other- 
wise ;  and  for  the  purpose  of  ascertaining  whether  they 
.[*685]  are  in  funds,  or  *not,  they  claim  a  right  to  have  all  con- 
*       signments  and  remittances  fix)m  Calcutta  on  "  general 
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account,"  received  after  the  12th  of  March,  1841,  applied,  in  the 
first  instance,  in  satis&ction  of  their  own  demands  against  the 
Calcutta  house  up  to  the  present  time,  whether  their  demand 
originated  out  of  transactions  before  or  after  the  12th  of  March, 
1841. 

In  stating  the  above,  I  have  omitted  to  notice  the  50,000  Cs. 
Rs.,  equivalent  to  5312t  lOs.,  mentioned  in  the  letter  of  the  16th 
of  January.  No  question  appears  to  me  to  arise  upon  that ;  but 
if  necessary  it  may  be  made  a  matter  of  inquiry,  whether  it  has 
been  paid. 

Two  of  the  letters,  that  of  the  16th  of  January,  1841,  from  the 
Calcutta  to  the  London  house,  and  that  of  the  12th  of  March, 
1841,  from  the  London  to  the  Liverpool  house,  must  in  strict- 
ness determine  the  dispute.  I  do  not  mean  thlit  the  other  letters 
are  not  important,  as  throwing  light  upon  these  two  letters,  and 
as  confirming  the  interpretation  I  put  upon  them ;  but  it  is  on 
the  expressions  in  those  two  letters,  properly  interpreted,  that 
the  rights  of  the  parties  must  in  my  opinion  be  founded.  I  will 
first,  then,  suppose  a  single  remittance  or  consignment  from  Gal- 
cutta  between  the  16th  of  January,  and  the  19th  of  November, 
1841,  to  have  been  made  in  pursuance  of  a  promise  contained  in 
the  letter  of  the  16th  of  January,  and  consider  this  case,  attend- 
ing first  to  the  fact,  that  nothing  afterwards  occurred  until  Janu- 
ary, 1842,  by  which  the  Calcutta  or  London  house  gave  notice 
to  the  plaintiff  that  his  position  was  to  be  altered ;  and  secondly, 
adverting  to  the  &ct,  that  during  the  whole  of  that  period 
the  Calcutta  house  claimed  to  be  creditors  upon  the  London 
house. 

*Upon  the  question,  then,  of  the  construction  of  the  [^586] 
two  letters  I  have  adverted  to,  the  letter  of  the  16th  of 
January,  1841,  (as  between  the  Calcutta  and  London  house,) 
was,  in  the  first  instance,  imperative  if  in  funds,  on  "  general 
account."  On  receipt  of  that  letter,  that  is,  after  satisfying  the 
balance  as  above  explained,  the  London  house  was  to  hold  the 
100,000  Cs.  Rs.  at  the  plaintiff  *s  disposal,  in  the  way  directed. 
The  London  house  might  have  declined  this,  and  might  have 
returned  the  balance,  aft^er  satisfying  their  own  claim,  to  the 
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Calcutta  house,  but  thej  could  not,  as  against  the  Calcutta 
house,  have  lawfully  retained  it  for  any  purpose,  except  that  in- 
dicated in  the  letter  of  the  16th  of  January,  in  the  plaintiff's 
favor.  The  expressions  in  that  letter  appear  to  me  to  be  un- 
equivocal in  this  respect :  "  Ere  this  reaches,  yre  hope  you  will 
have  realized" — that  is,  already  realized,  "  a  large  portion  of  our 
consignments  and  remittances  via  Colombo,  China,  and  the 
Mauritius,  to  enable  you,"  that  is,  to  enable  you,  on  the  receipt 
of  the  letter,  '*  to  dispose  of  the  following  sums  from  our  general 
account  with  you."  Nothing  can  more  clearly  point  at  an  en- 
gagement to  be  made  with  the  plaintiff  at  that,  time,  condition- 
ally only  on  the  London  house  being  then  in  funds.  The  letter 
proceeds — "  Although  we  are  pretty  confident  you  will  be  in 
possession  of  funds,"  that  is,  will  be  so  on  the  receipt  of  this  let- 
ter, "  we  are  not  certain,  and  do  not  in  consequence  grant  drafts." 
This  is  to  the  same  effect  as  the  former  passage ;  that  is,  we 
should  by  drafts  have  required  you  to  come  under  a  present 
liability  in  favor  of  the  plaintiff  to  be  satisfied  in  November, 
but  that  we  are  not  certain  whether  the  funds  now  in  hand,  or 
remitted,  will  be  suflScient  to  cover  it.  Then  follow  the  two 
payments  required  to  be  made,  one  to  the  plaintiff,  and  the  other 

to  them — "  and  as  if  by  a  draft  to-day  at  ten  months 
[♦587]     date,  which  would  fall  due  on  *the  19th  of  November." 

Stopping  here,  I  would  ask  whether  it  would  be  possi- 
ble to  contend  with  effect,  that  if  the  London  house  had  been  in 
funds  on  the  12th  of  March,  1841,  or  had  become  so  by  an  im- 
mediate consignment  or  remittance,  and  had  written  to  Liver- 
pool, saying  simply,  "  We  undertake  to  act  on  the  instructions 
in  the  letter  of  the  16tb  of  January,"  they  could  afterwards  have 
diverted  the  funds  in  order  to  satisfy  any  new  engagement  be- 
tween themselves  and  the  Calcutta  house,  originating  between 
the  12th  of  March  and  the  19th  of  November  ?  My  opinion  is, 
that  they  could  not  have  done  so.  The  letter  of  the  16th  of 
January  proceeds  thus :  "  Should  you  be  in  possession  of  funds," 
that  is,  on  receipt  of  this,  be  in  possession  of  funds,  "  we  have  to 
request  the  favor  of  your  holding  these  sums  at  Mr.  Malcolm's 
and  your  own  disposal  respectively,  under  the  discount  of  the 
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Bank  of  England  rate," — an  expression  which  clearly  indicates 
a  present  liability  to  be  satisfied  on  the  19th  of  November,  1841. 
The  letter  then  concludes  with  this  important  passage :  "  We 
shall  know  to  a  certainty,  in  a  short  time,  whether  funds  suffi- 
cient will  be  transmitted  to  you  to  meet  these  sums  on  or  before 
the  19th  of  November,  next ;  and  should  it  appear  to  us  that 
there  will  not  be  enough,  we  shall  send  you  a  remittance  from 
this  to  go  to  credit  of  your  general  account.  The  words  "  in  a 
short  time''  show  to  demonstration  that  the  further  remittance  on 
"  general  account,"  if  necessary,  as  matters  then  stood,  was  to 
be  made  to  meet  the  engagements  with  the  Liverpool  house. 

The  London  house  being  in  possession  of  the  above  let- 
ter, wrote  to  the  Liverpool  bouse  the  letter  of  the  12th  of 
March,  and  after  speaking  of  the  engagements  they  were  then 
under  for  the  Calcutta  house,  as  compared  with  the  re- 
mittances and  consignments  "  hitherto  *advi8ed," — ^they  [*588] 
say,  "We  have,  however,  registered  the  above,  and 
should  remittances  or  consignments  come  forward  to  enable  us 
to  meet  their  wishes,  we  shall  lose  no  time  in  advising  you." 
Upon  the  effect  to  be  given  to  that  sentence,  the  whole  question 
appears  to  me  to  turn ;  and  I  will  first  consider  its  effects  as  be- 
tween the  London  and  Liverpool  house. 

Great  stress  was  laid  by  the  plaintiff  on  the  word  "  registered." 
I  am  not  disposed  to  give  much  weight  to  that  expression.  If 
the  letter  had  ended  there,  I  should  probably  have  thought  that 
the  letter  amounted  to  this  only, — ^that  the  London  house,  in  the 
existing  state  of  their  engagements  with  the  Calcutta  house,  de- 
clined at  that  time  to  come  under  any  engagement  in  pursuance 
of  the  letter  of  the  16th  of  January,  but  that  they  had  regis- 
tered,— that  is,  made  a  note  of  that  letter  as  a  thing  to  be  acted 
upon  or  not,  according  to  circumstances.  I  cannot  think,  that, 
by  informing  the  Liverpool  house  that  they  had  registered  the 
letter,  they  were  necessarily  precluded  from  making  any  new 
arrangement  with  the  Calcutta  house.  But  it  appears  to  me  un- 
necessary to  speculate  upon  this  point ;  for  if  the  word  "  regis- 
tered," standing  alone,  would  have  any  such  meaning  in  the 
abstract  as  the  plaintiff  has  contended  for,  it  appears  to  me  that 
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such  meamng  would  be  reduqed,  as  well  as  fixed,  by  that  which 
immediately  follows,  namely,  "  Should  any  remittances  or  con- 
signments come  forward  to  enable  us  to  meet  their  wishes,  we 
shall  lose  no  time  in  advising  you."  They  registered  the  letter 
for  that  purpose.  Here  again,  if  any  doubt  could  exist  as  to  the 
abstract  meaning,  in  mercantile  language,  of  the  word  "  advis- 
ing," that  doubt  would  be  removed  by  the  context  The  writers 
will  advise  the  plaintiff,  if  any  remittances  or  consignments 

should  come  forward  to  enable  them  to  meet  the  wishes 
[*589]    of  the  Calcutta  house,  *expressed  in  the  letter  of  the 

16th  of  January.  Now  what  were  those  wishes?  They 
were,  that  the  balance  of  the  Calcutta  house  (if  any,)  then  in  the 
hands  of  the  London  house,  after  satisfying  their  own  demands, 
to  be  increased,  if  necessary,  by  further  remittances  fix)m  Cal- 
cutta on  '^  general  account,"  should  be  held  at  the  plaintiff's  dis- 
posal. The  reason,  assigned  in  the  letter  of  the  16th  of  Janu- 
ary, for  not  drawing  drafts,  and  the  promise  of  further  remit- 
tances for  the  purposes  of  their  letter,  is  conclusive  as  to  the 
"  wishes"  of  the  Calcutta  house ;  and  as  the  London  letter  of  the 
12th  of  March  refers,  to  the  "  wishes"  of  the  Calcutta  house,  it 
makes  the  letter  of  the  16th  of  January  part  of  the  contract  con- 
tained in  that  of  the  12th  of  March.  The  London  letter  of  the 
14th  of  March  (only  two  days  later)  I  have  already  noticed.  For 
what  purpose,  then,  was  the  London  house  to  advise  the  Liver- 
pool house  of  remittances  and  consignments  coming  forward  to 
enable  them  to  meet  the  wishes  of  the  Calcutta  house,  imless 
those  wishes  were  to  be  acted  upon  ?  I  think  the  plain  and 
natural  effect  of  the  letter  is  this.  If  the  present  funds  shall 
suflSce  to  cover  our  present  balance,  (explaining  the  word  **  bal- 
ance" as  above,)  or  if  the  Calcutta  house  fulfils  its  promise  and 
sends  further  remittances  or  consignments  more  than  sufficient 
to  cover  our  balance,  we  will  execute  their  wishes  in  your  favor. 
The  cases  cited  at  the  bar  are  not  nearly  so  strong  in  the  plain- 
tiff *s  favor,  as  are  the  expressions  in  the  letter  I  have  referred 
to. 

There  is  nothing  in  the  letter  of  the  8th  of  April  1841,  or  in 
the  letters  of  subsequent  date,  which  necessarily  imports  that  the 
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writers  of  those  letters  had  put  upon  Jtbe  letters  of  the  16th  of 
January  and  the  12  th  of  March  ^ihat  oo.hdtructioh  for  which  the 
London  house  contends,  in  oppoidtion  ib*l£at  ^r  which 
the  plaintiff  *contend8.-  TKe  ,^ord /conditional,"  as  I  [*590] 
have  before  observed,  is  coasistex^twith  the  plaintiff's 
case;  that  is,  the  order  is  ^ndiiional  upon  their  being  funds 
sufficient  then  in  ha^dj.  or  fiinds  afterwards  remitted,  which 
leaves  the  qiiesti^^  qC&At  open.  .  . 

It  Was  said,.  liowQvei»,  for  the  London  house,  first,  that  it  could 
not  hays  been  in  the.  contemplation  of  any  of  the  parties,  that 
the  transactiouibeliw^n  the  London  and  Calcutta  houses  should 
not;prbceed,  in.  their  usual  course,  during  the  interval  between 
the.  liid  of;Maroh  and  the  19th  of  November,  1841;  and, 
•fieeoiidIy,'thajt,  if  I  put  upon  the  correspondence  the  construction 
'I  have  done,  I  should  altogether  paralyse  those  transactions. 
To*  the  former  of  these  observations  I  accede,  but  I  cannot  accede 
to  the  conclusion  drawn  from  it  Nothing  is  more  common  in 
operations  between  a  London  house  and  its  correspondent  abroad, 
than  for  the  former  to  accept  drafts  or  bills  drawn  upon  it  by  the 
latter,  at  distant  dates,  in  expectation  only  of  consignments  or 
remittances  to  be  made  fix>m  abroad  to  meet  the  drafts  or  bills 
at  maturity.  In  that  case,  the  London  house  becomes  liable  to 
third  parties,  whether  remittances  to  meet  the  bills  are  made  or 
not,  and  they  regulate  their  subsequent  transactions  with  their 
correspondents  abroad  accordingly.  The  engagement  in  this 
case,  as  I  interpret  the  correspondence,  was  &r  less  onerous; 
for  it  was  an  engagement  with  the  third  party,  the  Liverpool 
house,  only  to  pay  in  case  the  remittances  arrived ;  and,  if  this 
engagement  were  made  in  the  sense  in  which  I  understand  it, 
the  London  house  woidd  regulate  its  transactions  with  the 
Calcutta  house  during  the  interval  between  the  12th  of  March 
and  the  19th  of  November,  1841,  with  xeference  to  that  engage- 
ment, in  the  same  way  as  it  would  have  done,  if  bills  had  been 
accepted.  I  am  persuaded  that  no  mercantile  man  would 
say,  that  an  ^absolute  engagement  by  the  London  house,  [*691] 
confiding  in  the  solvency  of  the  Calcutta  house,  was  so 
out  of  course  in  mercantile  transactions,  that  I  must  strain  the 
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construction  of  the  correspondence,  rather  than  believe  that  such 
an  engagement  could  have  been  contemplated.  The  engagement, 
as  I  interpret  the  corf ei^pondence,  was  that  the  funds  in^  hand 
and  promised  consignments  and  remittances,  on  '^  general  ac- 
count," not  required  to  cover  the  London  balance,  should  be 
accounted  for  to  the  plaintiff,  the  effect  being,  that  the  promised 
consignments  and  remittances  would  come  to  the  London  house 
specificallj  appropriated  by  the  effect  of  the  contract  as  between 
the  London  and  Calcutta  houses,  until  the  authority  was  revoked. 
I  cannot  doubt  this,  and  the  triple  correspondence  appears  to  me 
to  put  the  case  on  the  same  footing  between  all  the  parties. 

The  observations  on  this  part  of  the  case  may  be  fortified  It 
was  said  that  the  London  house  has  come  under  new  liabilities 
for  the  Calcutta  house,  since  the  12th  of  March ;  and  it  is,  in  fact, 
for  the  purpose  of  meeting  these  subsequent  engagements  that 
the  London  house  makes  the  claim  in  this  suit  If  such  has  been 
the  course  of  dealing  between  the  London  and  the  Calcutta  house 
since  the  12th  of  March,  1841,  why  should  I  hesitate  to  believe 
that  the  London  house,  among  other  engagements,  should  con- 
tract with  the  plaintiff,  at  the  request  of  the  Calcutta  house,  to 
satisfy  his  demand,  according  to  the  order  of  time  at  which  the 
debt  arose  7  As  to  the  continuance  of  the  original  intention  of 
the  Calcutta  house  until  the  order  was  revoked,  I  can  entertain 
no  doubt.  They  claim,  as  I  before  noticed  a  balance  to  be  due 
to  them  from  the  London  house ;  they  might  have  sent  remit- 
tances or  consignments  specifically  appropriated  for  the  Liverpool 
house,  unless  they  had  considered  the  appropriation  as 
[*592]  sufficiently  made  by  their  *prfevious  correspondence  di- 
recting the  application  of  the  general  balance.  If  the 
balance  be  now  in  &vor  of  the  Calcutta  house,  the  London  house 
will  not  be  damnified  by  the  appropriation  of  the  dependencies 
on  the  12th  of 'March,  %3  between  themselves  and  the  Calcutta 
house. 

On  the  18th  of  January,  1842,  the  Calcutta  house  wrote  to  the 
London  house  a  letter,  which  was  received  by  the  latter  on  the 
10th  of  March,  1842,  revoking  the  direction  to  apply  the  con- 
aignmentB  and  remittances)  under  the  letter  of  the  16th  of  Janu- 
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ary,  1841.  Now,  as  the  Calcutta  house  clearly  might  have  sent 
them  consignments  specifically  appropriated,  I  do  not  see  why 
they  should  not  have  had  power  to  revoke  the  application  of 
such  consignments.  The  Calcutta  house  might,  if  they  had 
pleased,  have  bound  every  specific  consignment  by  directing  an 
appropriation,  or  they  might  have  consigned  them  elsewhere. 
Their  direction  on  a  given  day,  that  all  which  should  be  carried 
to  the  general  account  should  be  applied  in  a  certain  manner, 
was  an  appropriation  to  that  specific  purpose ;  but  if  before  the 
date  of  any  particular  consignments  they  altered  their  intentions 
with  regard  to  such  appropriation,  I  see  nothing  to  prevent  them 
from  directing  that  the  future  consignments  should  t)e  applied  in 
another  mode ;  and  such  a  direction  they  in  fact  gave. 


This  Coort  doth  order  and  decree,  that  ao  much  of  the  plaintilTa  bill  as  relatea  to 
the  ship  For&rsbire  aad  freight,  m  the  pleadings  mentioned,  be  diamiased  aa  againat 
the  defendanta,  William  Scott,  John  Scott,  and  Peter  Bell,  with  costs,  to  be  taxed, 
Ac.  And  it  is  ordered,  that  the  plaintiff  do  pay  unto  the  said  defendants  the  amount 
of  such  costs,  when  taxed.  And  it  is  ordered,  that  it  be  referred  to  the  Master,  Ac., 
to  inquire  and  state  fta  what  was  the  balance  of  the  account  (called  the  general  ac- 
count) in  the  pleadings  mentioned,  between  the  London  house  of  William  Scott, 
John  Scott,  and  Peter  Bell,  trading  under  the  firm  of  Scott,  Bell,  ft  Company,  and 
the  Calcutta  house  of  George  Ure  Adam  k  James  Stewart  Blaikie  Scott,  heretofore 
trading  under  the  firm  of  Adam,  Scott,  k  Company,  in  Ac.,  on  the  12th  day  of 
March,  1841 :  and  it  is  ordered,  that  the  said  Master  do  treat  such  balance  aa  the 
first  item  in  the  account  hereinafter  directed:  and  it  is  ordered,  that  he  do  carry  on 
such  account  in  manner  hereinafter  directed,  (that  is  to  say) : — ^It  is  ordered,  that 
tlie  said  Master  do  debit  the  said  Calcutta  house  with  all  moneys  paid,  and  all  sums 
properly  debited  by  the  said  London  house,  and  all  sums  for  which  the  said  Lon- 
don house  are  now  liable,  which  payments,  debita,  and  liabUitiee  respectively  the 
said  Master  shall  find  to  have  been  made  or  arisen  in  respect  of  engagements  ex- 
isting  on  the  12th  day  of  March,  1841,  on  the  said  general  account:  and  it  is  or- 
dered, that  the  said  Master  do  credit  the  Calcutta  house  with  all  moneys  received, 
and  all  remittances  and  consignments  on  the  said  general  account  received  or  at  the 
disposal  of  the  London  house,  before  the  receipt  by  the  London  house  of  the  letter 
of  the  Calcutta  house,  dated  the  18th  day  of  January,  1842,  in  fta ;  and  all  other 
sums  (if  any) 'for  which  the  Calcutta  house  is  entitled  to  credit  in  respect  of  the 
transactions  depending  on  the  said  general  account,  up  to  the  date  of  the  receipt  of 
the  last-mentioned  letter :  and  it  is  ordered,  that  the  said  Master  do  take  an  account 
of  what  (if  anything)  is  due  to  the  plaintiff  in  respect  of  principal  and  interest  on  the 
debt  of  10,6252.  in  the  pleadings  mentioned,  from  the  19th  day  of  November,  1841 ; 
but  such  aoooonts  are  to  be  without  prejudice  to  any  queation  in  these  cauaea. 
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Usoal  directiozis  for  produotioD  of  documents,  and  examination  of  parties.  Just -al- 
lowances. Liberty  to  state  special  circumstances.  Further  directions  and  costs 
(except  as  aforesaid)  reserred.    Liber^  to  apply. 


[*584]     *Walkkr  v.  Eastern  Counties  Railwat 

Company. 

1R48 :  3id,  5th,  6th,  7tb,  and  14th  June. 

A  party  who  has  received  notice  from  a  railway  company  of  their  intention,  in 
exercise  of  powers  given  by  the  Railway  Act  and  the  Lends  dauaes  Ck>n8olida- . 
tion  Act,  to  purchase  his  lands,  may  sustain  a  bill  for  specific  performance 
of  the  agreement  thereby  created :  and  the  Court  will  enforce  such  agreement 
by  ordering  the  Company  to  take  the  proceedings  prescribed  by  the  statute  for 
ascertaining  the  amount  of  purchase  money  and   compensation.[l] 

The  plaintiff  was  the  owner  of  some  leasehold  houses  in 
Phoenix-place  and  Wheler-etreet,  Spitalfields,  where  he  carried 
on  the  business  of  a  tobacco-pipe  manufacturer ;  and  on  the  4th 
of  September,  1846,  he  was  served  with  the  following  notice, 
signed  by  the  secretary  of  the  Eastern  Counties  Bailway  Com- 
pany : — 

"  Eastern  Counties  Railway  Stations  Enlargement. — ^To  W. 
G.  Walker,  lessee  or  reputed  lessee,  and  to  every  other  person 
having  any  estate  or  interest  in  the  land  and  hereditaments 
hereinafter  referred  to.  As  secretary,  and  on  behalf  of  the 
Eastern  Counties  Railway  Company,  and  in  pursuance  of  the 
powers  and  directions  of  an  act  passed  in  the  9th  year  of  the 
reign  of  her  Majesty  the  Queen,  intituled  *  An  Act  to  enable  the 
Eastern  Counties  Railway  Confpany  to  enlarge  their  stations  in 
London  and  at  Stratford,  and  for  other  purposes,*  I  hereby  give 
you  and  each  of  you  notice  that  the  said  Company  require  to 
purchase  the  messuage  or  tenement,  land  and  hereditaments,  de- 
scribed or  referred  to  in  the  schedule  hereto,  and  which  they  are 

[I]  See  Adama  v.  The  London  and  BUukioaU  ItaOway  Oompomy,  2  HaU  ft  T. 
886. 
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authorized  to  purchase  or  take  under  the  proviaions  and  for  the 
purposes  of  the  said  last-mentioned  act  And,  in  further  pursu- 
ance of  the  powers  and  directions  of  the  said  last-mentioned  act, 
the  said  Company  hereby  demand  from  you  and  each  of  you  the 
particulars  of  your  estate  and  interest  in  such  land  and  heredita- 
ments, and  of  the  claims  made  by  you  and  each  of  you  in  re- 
spect thereof,  and  which  particulars  and  claims  may  be  delivered 
at  or  sent  to  the  office  of  Mr.  John  Duncan,  No.  72,  Lombaxd- 
street,  London,  solicitor  of  the  said  Company.  And, 
*in  further  pursuance  of  the  powers  and  directions  afore-  [*595] 
said,  the  said  Company  hereby  state,  that  they  are 
willing  to  treat  for  the  purchase  of  your  and  each  of  your  estate 
and  interest  in  such  messuage  or  tenement,  land  or  heredita- 
ments, and  as  to  the  compensation  to  be  made  for  the  damage 
that  may  be  sustained  by  you  and  each  of  you  by  reason  of  the 
execution  of  the  works  connected  with  the  undertaking.  And 
I  also  give  you  notice,  that  by  the  last-mentioned  act  it  is  pro- 
vided, that,  if,  for  twenty-one  days  after  the  service  of  such  no- 
tice as  above  written,  any  party  shall  fail  to  state  the  particulars 
of  his  claim  in  respect  of  the  lands  and  hereditaments  required 
by  the  said  Company,  or  to  treat  with  the  promoters  of  the  un- 
dertaking in  respect  to  his  interest  therein,  or  if  such  party  and 
the  promoters  of  the  undertaking  shall  not  agree  as  to  the 
amount  of  compensation  to  be  paid  to  such  party  for  any  such 
interest  or  for  any  damage  that  may  be  sustained  by  him  by 
reason  of  the  execution  of  the  works,  the  amount  of  such  com- 
pensation shall  be  settled  in  manner  therein  provided  for  settling 
cases  of  disputed  compensation.  Dated  this  2nd  day  of  Septem- 
ber, 1846.  C.  P.  Roney,  secretary  *to  the  said  Eastern  Counties 
Railway  Company." — The  schedule  to  the  notice  contained  a 
description  of  the  property. 

On  the  8rd  of  October,  die  solicitor  of  the  Company  wrote  to 
the  plaintiff,  informing  him  that  unless  the  particulars  of  his 
claim  for  the  property  should  be  forthwith  delivered,  the  Com- 
pany would  be  obliged  to  serve  the  plaintiff  with  another  notice, 
preparatory  to  getting  a  jury  summoned  to  award  compensation. 
On  the  27th  of  October  the  plaintiff  delivered  his  claim  for  pur- 
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chase  money  and  compensation  for  the  loss  of  his  trade.  •  The 
solicitor  of  the  Company,  on  the  14th  of  November,  wrote 
to  the  plaintiff  and  others,  inviting  them  to  meet  the 
[*696]  ^deputy  chairman,  in  order  to  agree  upon  snms  to  be 
paid  to  them.  The  plaintiff  attended  accordingly,  but 
his  claim  was  not  then  discussed.  On  the  17th  of  December  a 
meeting  took  place  between  the  solicitor  and  the  surveyor  of  the 
Company,  and  the  plaintiff  and  his  solicitor,  at  which  the  claim 
was  discussed,  but  no  agreement  was  come  to. 

In  reply  to  a  letter  of  complaint  of  the  delay  either  in  settling, 
or  summoning  a  jury,  the  plaintiff's  solicitor,  on  the  80th  of 
August,  1847,  received  a  letter  from  the  Company's  solicitor,  in 
which  the  latter  said,  ''  I  was  not  aware,  until  to-day,  that  your 
client  required  the  Company  to  proceed  under  the  notice,  by 
getting  the  amount  of  his  compensation  ascertained.  They  do 
not,  at  present,  require  the  property  of  which  he  is  lessee,  al- 
though they  have  settied  with  and  paid  one  of  the  tenants  for 
the  purchase  of  his  interset^  and  taken  possession  of  the  house, 
and  thereby  become  tenants  to  your  client  in  respect  of  that 
house.  I  will,  however,  at  once  see  the  Company's  surveyor, 
and  make  your  client  an  offer,  and  ^forth with  take  every  neces- 
sary step  under  the  railway  act. to  get  the  amount  of  your 
client's  compensation  settled  and  paid."  No  further  step  having 
been  taken,  the  plaintiff  filed  his  bill  on  the  6th  of  October, 
1847.  The  bill  alleged,  that  possession  of  one  of  the  houses  had 
been  delivered  to  the  Company  by  an  under-tenant  of  the  plain- 
tiff, holding  by  a  tenancy  firom  year  to  year;  and  the  bill 
charged  that  the  Company  threatened  to  pull  down  such 
house. 

The  bill  prayed,  that  the  Company  might  be  decreed  to  com- 
plete the  purchase  of  the  premises  comprised  in  the  schedule  to 
the  notice  of  the  2nd  of  September,  1846,  by  paying  to  the  plain- 
tiff the  amount  of  his  said  daim,  or  that  the  amount*  of 
[*597]  the  purchase  moneys  and  *compensation  might  be  ascer- 
tained and  determined  in  the  manner  provided  by  the 
Eastern  Counties  Bail  way  Stations  Enlargement  Act,  1846 ;  and 
that  the  Company  might  be  decreed  forthwith  to  take  all  proper 
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and  necessary  measa^es  to  ascertain  and  determine  the  same, 
pursuant  to  the  provisions  of  the  said  act,  and  in  the  manner 
directed  therein,  or  in  the  **  Lands  Glauses  Consolidation  Act, 
1846."  The  bill  prayed  an  injunction  to  restrain  the  Company 
from  pulling  down  the  house  in  their  possession,  and  that  they 
might  be  decreed  to  pay  an  oQCupation-rent,  to  be  set  upon  it  by 
the  Court. 

The  Company  by  their  answer  set  forth  a  correspondence,  in 
which  they  had  required  an  inspection  of  the  plaintiff's  books, 
either  by  their  surveyor  or  by  an  accountant,  to  be  approved  of 
by  both  parties,  in  order  to  ascertain  the  amount  of  compensa- 
tion he  was  entitled  to  for  the  loss  of  his  trade,  but  which  in- 
spection the  plaintiff  had  not  consented  to  give ;  knd  the  Com- 
pany insisted  that  a  settlement  of  the  amount  to  be  paid  had  not 
been  come  to,  owing  to  the  default  of  the  plaintiff.  The  Com- 
pany submitted,  that,  under  the  Xiands  Clauses  Consolidation 
Act,  1846,  as  well  as  by  their  said  special  act,  the  plaintiff  was 
bound  to  require  and  give  notice  to  the  defendants  to  proceed  to 
ascertain  the  amount  of  compensation,  either  by  summoning  a 
jury  or  proceeding  to  arbitration ;  but  he  had  given  no  such 
notice.  The.  Company  denied  that  they  had  entered  into  posses- 
sion of  the  hou.se  referred  to,  or  that  they  had  any  intention  of 
pulling  it  down. 

The  Solicitor- Oen^cd  and  Mr.  J.  H,  Law,  for  the  plaintiff. — 
The  notice  constitutes  a  contract  on  the  part  of  the  Com- 
pany, from  which  they  cannot  withdraw ;  *Tawney  v.  [*598] 
The  Lynn  and  Ely  Bailway  Company  ;{a)  and  which  the 
plaintiff  can  compel  them  to  carry  into  effect,  either  by  manda- 
mus, {Tfie  King  v.  The  Hungerford  Market  Gompany^ip)  The  King 
V.  The  Commissioners  for  improviny  Market-street,  Manchester,)  (c)  or 
("the  relative  situation  of  vendors  and  purchasers  being  consti- 
tuted between  them :"  Stone  v.  The  Commercial  Bailway  Com- 
pany,) {d)  by  bill  for  specific  performance  in  this  court(e.) 

(a)  y.  0.  of  Bogland,  30ih  March,  184t ;  16  Law  J.,  Rep.  Ek^.,  282. 

(6)  4  B.  ft  Adol.  32t.  (c)  Id.  333,  n.  (d)  4  Ujl  k  Gr.  122. 

(a)  1  BaUw.  Gas.  400,  401. 
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It  was  true  the  price  was  not  ascertained,  but  this  the  C!oni- 
panj  had  the  power  of  fixing  by  means  of  the  jury,,  atod  they 
would  not  be  permitted  to  evade  the  exercise  of  that  power: 
MUnGs  V.  Oeryf{a)  Hall  v.  Warren,{b)  BluvdeU  v.  irettarghj{c) 
Oourlay  v.  Duhe  of  Somerset,{d)  Kthe  Company  were  bound  to 
take  the  land,  they  were  equaJly  bo\;ind  to  take  proper  steps  for 
ascertaining  the  price  to  be  paid.  The  silit  was  more-beneQcial 
to  the  plaintiff  than  the  proceeding  by  mandamus.  Several  ap- 
plications for  the  latter  remedy  might  be  necessary  before  relief 
could  ultimately  be  obtained:  The  King  v.  The  Company' of 
Prvpridm's  of  the  Notdncfh^im  Old  Water-works .;{e)  and  where,  the 
'injunction  was-  necessary  the  Court  would  give  the  entire  "relief 
even  if  the  other  part  of  the  obj^t  of  the  bill  had  been  ciclu- 
lively  a  subject'  for  legal  interposition :  Pedrce  v.  GreswicL{f) 

.  *  Mr.  Wood  and  Mr.  Orove^  for  the  Company. — ^The  case  is  one 
of  the  first  impression.    The  judgment  of  Lord  Cottenham  in 

Stone  V.  The  Commercial  Railway  Company  does  not  go 
[*599]    to  the  extent  which  is  suggested — ^*that  this  Court  will 

sustain  a  bill  for  specific  performance.  He  says  only, 
that  the  Company  by  their  notice  place  diemselves  in  the  charac- 
ter of  persons  contracting  to  purchase.  It  does  not  necessarily 
follow  that  the  vendor  has  immediately  all  the  remedies  of  a 
party  who  has  entered  into  a  perfect  contract  The  objection  to 
this  suit  in  principle  is,  that  it  does  not  fall  within  the  reasoning 
upon  .which  the  Court  interferes  to  decree  specific  performance 
of  contracts.  That  interference  is  founded  upon  the  insufficiency 
of  the  legal  remedy,  the  Court  of  law  giving  damages  for  non- 
performance, but  not  the  specific  thing  contracted  for :  Harnett 
V.  TeiUing^ig)  Beteswortk  v.  Dean  and  Chapter  of  aS^  Paur8.{h) 
So  strict  was  the  rule  of  this  Court,  of  requiring  parties  to  pur- 
sue such  legal  remedies  as  they  had,  that  it  is  said,  that  before 
the  time  of  Lord  Somers  a  party  seeking  the  benefit  of  an  agree- 


(a)  14  Yes.  407.  (b)  9  Yes.  605.  (e)  11  Yes.  241. 

(d)  19  Yes.  439.  (e)  6  Ad.  &  B.  465.  (/)  3  Ban,  286. 

(^)  2  &  &  L.  666.  (A)  SeL  C&  in  Chanc  69. 
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ment  was  first  sent  to  law,  "  and  if  he  recovered  anytlmig  by 
way  of  damages  this  Court  entertained  the  8uit."(a)  Here,  how- 
ever, it  is  admitted  that  the  court  of  law  by  mandamus  can 
afford  the  plaintiff  the  specific  relief  which  he  seeks  in  this 
Court  This  Court  has  never  assumed  an  authority  or  jurisdic- 
tion equivalent  or  analogous  to  that  of  a  Court  of  law  by  man- 
damus: Weaky,  The  Oompany  of  Proprietors  of  the  WestMiddb- 
sex  Waier-worlfsSp)  The  plaintiff  in  this  case,  moreover,  applies 
to  the  Court  under  the  unfavorable  pircumstance  of  having  pre- 
vented the  Company  from  testing  the  justice  of  his  claim  to  com- 
pensation by  the  refusal  to  produce  his  books,  or  suffer  them  to 
be  inspected  by  agents  to  be  agreed  upon  between  the  parties. 
With  regard  to  premises  actually  taken  possession  of  by  the 
Company, — supposing  such  possession  to  be  shown, — ^the  plain- 
tiff might  then  proceed  imder  the  68th  section  of  the 
Lands  *Clauses  Consolidation  Act;  and  if  the  Company  [*600] 
fisdled  to  summon  a  jury,  he  would  then  be  entitled  to 
recover  the  amount  of  his  own  claim.  On  the  point  with  refer- 
ence to  the  price  being  unascertained,  they  cited  WiOcs  v. 
Davis,{c)  and  the  cases  referred  to  by  the  plaintiff  The  case 
attempted  to  be  made  for  an  injunction  had  entirely  failed,  and 
the  relief,  therefore,  could  not  be  drawn  within  the  jurisdiction 
on  that  ground.  They  submitted  that  the  bill  should  be  dis- 
missed. 

The  cases  of  Frewiny.  Lewis^d)  and  Oray  v.  The  Liverpool  and 
Bury  BaUway  (hmpany,{e)  were  referred  to  in  the  course  of  the 
argument. 

Yice-Chancellor  : — ^The  plaintiff  is  the  owner  of  houses 
required  by  the  defendants  for  the  purpioses  of  their  railway,  and 
has  filed  his  bill  as  a  vendor,  praying  the  specific  performance 
of  an  agreement  by  the  defendants  to  purchase  the  houses,  and 
an  injunction  to  restrain  them  from  converting  a  portion  of  the 
property  until  the  price  shall  be  paid  and  the  contract  completed. 

(a)  Dodsky  y.  Kinnenkyj  Amb.  406.        (5)  IJ.  ft  W,  358»       (e)  3  Mer.  507. 
((Q  4  Uy,  k  Cr.  249.  (a)  9  Beav,  391. 
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The  first  point  made  by  the  defendants,  who  admit  their  lia- 
bility to  take  the  house,  is,  that  at  the  time  the  bill  was  filed  no 
such  contract  as  the  bill  supposes  existed.  I  think  that  point  is 
not  sustainable.  The  cases  cited  for  the  plaintiff  clearly  establish 
that  the  notice  of  the  2nd  of  September,  served  by  the  Company 
upon  the  plaintiff  on  the  4th  of  September,  had  the  effect  of 
making  a  contract  betvreen  them  for  the  purchase  by  the  defend- 
ants of  the  plaintiff's  houses.  It  is  clear  that  the  Company  could 
not,  after  that  notice,  have  retired  fix)m  it  After  that 
[*601]  notice,  the  only  thing  to  be  ascertained  *was  the  amount 
of  the  purchase  money ;  and  as  the  mode  of  ascertaining 
that  is  prescribed  by  the  statute,  it  is  in  contemplation  of  law 
certain,  although  it  remains  to  be  ascertained. 

Admitting  that  a  contract  existed  at  the  time  the  bill  was  filed, 
the  case  was  likened  to  those  cases  in  which  a  contract  having 
been  made  to  sell  land  at  a  price  to  be  fixed  by  an  individual 
named,  it  has  been  holden  that,  until  the  price  is  fixed,  a  bill 
will  not  lie  to  enforce  the  agreement.  It  appears  to  me  that  there 
is  no  analogy  between  the  cases  referred  to  and  the  principal  case. 
In  the  cases  cited,  the  Court  had  no  means  of  ascertaining  the 
price  to  be  paid.  That  is  not  so  in  the  principal  case.  The  con- 
tract is  a  contract  to  purchase  on  the  terms  prescribed  by  the  act 
of  IVliament,  and  those  terms  the  Court  has  the  means  of  ap- 
plying so  as  to  get  at  tho  price. 

It  was  said,  in  the  next  place,  that  no  instance  existed  of  a  bill 
filed  for  such  a  purpose  as  this,  and  that  a  mandamus  to  compel 
the  defendants  to  issue  their  warrant  to  the  sheriff  to  summon  a 
jury  to  determine  the  price  to  be  paid  for  the  houses  was  the 
proper  remedy.  I  certainly  do  not  recollect  any  case  in  which 
a  bill  has  been  filed  for  the  simple  purpose  of  effecting  that  which 
might  be  done  by  mandamus.  But,  without  relying  upon  the 
circumstance  that  the  Company,  by  their  arrangement  with  the 
tenant  of  one  of  the  houses,  are  in  a  position  which  enables  them 
to  take  possession  of  and  convert  that  part  of  the  plaintiff's  pro- 
perty at  their  will,  and  that  the  bill  prays  an  injunction  to  restrain 
the  Company  from  converting  it,  I  cannot  as  matter  of  principle, 
deny  the  jurisdiction  of  the  Court  to  entertain  this  bill.    If  after 
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notice  by  the  Company  to  take  the  land,  and  tender  of 
the  price,  the  owner  should  attempt  *to  deal  with  the  [*602] 
property  in  a  manner  injurious  to  the  Company,  or 
simply  refuse  to  execute  a  conveyance,  I  cannot  think  that  ,the 
jurisdiction  of  this  Court  would  be  doubtful ;  and  if  that  be  so, 
the  jurisdiction  cannot  be  denied  in  the  converse  case,  in  which 
the  vendor  is  plaintiff:  Withy  v.  OoUk^{a)  Adderly  v.  Dtxon.{b) 
The  remedy  by  mandamus  is  not  specified  ip  the  act,  and  there 
is  nothing,  therefore,  in  the  act  to  deprive  the  party  of  any  remedy 
which  law  or  equity  furnish  for  breaches  of  contract  This  is  a 
vendor's  bill  for  the  specific  performance  of  an  agreement  for  the 
sale  of  houses ;  and  the  circumstance  that  the  act  of  Parliament 
entitles  the  purchaser  to  have  the  price  determined  by  a  jury 
cannot  oust  the  Court  of  its  jurisdiction  in  a  cane  otherwise  within 
that  jurisdiction. 

I  say  thL<,  however,  without  prejudice  to  the  question  by  whom 
the  costs  of  the  suit  should  be  paid,  if  extra  costs  have  thereby 
been  occasioned,  or  if  the  necessity  of  litigation  shall  appear  to 
have  been  occasioned  by  the  refusal  of  the  plaintiff  to  give  the 
Company  reasonable  information  and  evidence  as  to  the  amount 
of  his  claim.  I  observe  that  the  Company  admit  their  liability 
to  take  the  houses, — say  they  have  no  occasion  for  them  at  pre- 
sent, and  insist  that  the  plaintiff  should  pay  the  costs  of  the  suit; 
but  the  answer  does  not,  although  the  argument  at  the  bar  did, 
dispute  the  jurisdiction  of  the  Court 

The  case  appears  to  me  not  to  be  one  in  which,  admitting  in 
the  abstract  the  jurisdiction  of  the  Court,  and  reserving  the  ques- 
tion by  whom  the  costs  should  be  borne  in  case  a  decree  for  the 
plaintiff  is  to  be  made,  there  is  in  the  circumstances  any 
special  ground  *for  refusing  to  entertain  the  suit  Guard-  [*603] 
iug  the  Company  with  respect  to  costs,  there  is  not,  I 
think,  any  reason  why  I  should  refuse  the  plaintiff  a  decree. 

An  argument  was  founded  upon  the  68th  section  of  stat  8  & 
9  Vict  c  18,  which  in  certain  cases  would  enable  the  plaintiff 
peremptorily  to  require  the  Company  to  issue  their  warrant  to 

(«)  1  a  Jt  &  lU;  S.  C^  T.  Jt  B.  V8.  (5)  1  a  ft  a  60t. 
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the  sheriff  and  on  their  de&ult  recover  the  amount  of  his  claim. 
It  was  said  that  the  power  arose  here,  and  I  was  referred  to  an 
allegation  in  the  bill,  that  the  defendants  had  taken  possession 
of  the  house  No.  40.  I  find,  however,  that  this  allegation  is 
denied  by  the  answer. 


Decree  the  defendants  to  issae  their  warrant  to  the  sheriff  for  summoning  a  jtny 
to  settle  the  oompensation  for  the  premises  comprised  in  the  notice  of  the  2nd  of 
September,  1846,  within  twenty-one  days  from  the  date  of  the  decree.  Reserve 
fbrther  directions  and  costs. 


August  Srd, — ^The  Company  petitioned  for  a  re-hearing  before 
the  Lord  Chancellor,  and  did  not  issue  their  warrant  to  the 
sheriff 

The  SoKcUor-Oenerdl  and  Mr.  J.  H.  Law  moved  for  the  four- 
day  order  to  enforce  the  decree. 

Mr.  Wood  and  Mr.  Orove  opposed  the  motion,  on  the  ground 
of  the  pendency  of  the  appeal. 

The  Yicb-Chancellob  said  that  the  Company  should  have 
applied  to  stay  the  proceedings,  if  they  had  desired  to  delay  the 
execution  of  the  decree. 

Order  made. 
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*Ra.wlin8  V.  Moss.  [*604] 

1848:  Iflt^  2nd,  and  Sid  June. 

A  plea  to  a  bill  of  revivor,  by  the  repreaentatiyefl  of  a  deceased  defendant,  that 
the  party  whom  they  represent  was  never  served  with  a  subpoena  to  appear  and 
answer,  and  did  not  appear  to  nor  answer  the  original  bill,  overruled,  as  insuffi^ 
dent  in  substance — not  excluding  the  fact  that  the  deceased  party  might  by 
other  means  have  been  bound  by  the  proceedings  in  the  original  cause. 

Tms  was  an  amended  bill  of  revivor,  which  stated,  that  in 
June,  1834,  the  plainti£b  exhibited,  their  original  bill  against 
John  Moss,  S.  G.  S.  Jackson,  (since  deceased,)  and  Mary  his  wife, 
and  other  persons,  praying  an  account  of  moneys  received  by 
the  defendant  Moss,  and  another  on  account  of  a  certain  trust 
fund,  and  the  appointment  of  a  new  trustee  in  the  place  of  Moss ; 
that  the  said  defendants  being  duly  served  with  the  subpoena  to 
the  said  bill,  severally  appeared ;  that  until  the  time  thereinafter 
mentioned,  Messrs.  Mously  &  Son,  of  Derby,  and  their  agents, 
Messrs.  Few,  ELamilton  k  Few,  were  and  acted  as  the  solicitors 
and  agents  of  S.  Q.  S.  Jackson  and  Mary  his  wife,  and  afterwards 
for  the  said  Mary  Jackson,  widow.  The  bill  stated  the  decree  in 
the  cause  directing  accounts  to  be  taken,  and  the  Master's  report 
of  the  5th  of  February,  1844,  "  whereby  he  certified,  as  the  fact 
was,  that  he  had  been  attended  by  counsel  and  solicitors  for  the 
several  parties  interested  "  in  the  said  matters  so  referred  to  him. 
The  bill  then  stated  the  order  of  the  Court  of  the  28rd  of 
December,  1846,  upon  exceptions  to  the  report,  '^  no  one  appear- 
ing for  S.  G.  S.  Jackson  and  Mary  his  wife,  although  they  had 
been  duly  served  with  the  order  for  setting  down  the  exceptions, 
as  by  affidavit  appeared."  The  bill  also  stated  an  order  of  the 
11th  of  June,  1847,  whereby  the  order  of  th^  28rd  of  December, 
1846,  was  affirmed,  and  by  consent  it  was  referred  to  the  Master 
to  ascertain  in  what  shares  and  proportions  the  parties  were 
entitled  to  the  said  trusts  moneys,  and  whether  the  defendant 
John  Moss  was  entitled  to  any  charge  or  claim  against  any  or 
either  of  the  parties  so  entitled.  The  bill  then  stated 
the  order,  on  ftirther  directions,  of  the  19th  of  *July,     [*605] 
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1847,  directing  other  inquiries ;  the  payment  by  Moss  of  moneys 
into  court,  in  pursuance  of  such  order;  and  that,  before  the 
Master  had  made  his  report,  the  said  Mary  Jackson  died, 
haying  by  her  will  appointed  Moss  her  executor ;  that  Moss  re* 
nounoed  probate ;  and  that  letters  of  administration,  with  the 
will  annexed  of  the  goods^  chattels,  and  credits  of  Mary  Jackson, 
deceased,  had  been  duly  granted  to  the  defendant  Ann  Moss, 
who  thereby  became  and  was  the  sole  legal  personal  representa- 
tive of  Mary  Jackson. 

The  bill  alleged  pretences  by  the  defendant  Ann  Moss,  that 
neither  Mary  Jackson  nor  any  solicitor  on  her  behalf  ever  ap- 
peared in  the  said  suit,  and  that  the  proceedings  were  carried  on 
without  the  knowledge  of,  and  without  notice  to,  any  solicitor 
acting  for  her,  whereas  the  plaintiff  charged  the  contrary,  and 
that  by  an  order  of  the  9th  of  December,  1846,  made  by  the 
Master  of  the  Bolls,  on  the  petition  of  the  said  Mary  Jackson, 
leave  was  ^ven  to  change  her  solicitors  in  the  said  cause,  by  ap- 
pointing Messrs.  Gregory  &  Co.,  of  Bedford  Bow,  as  such  solici- 
tors, instead  of  Messrs.  Mousley  &  Son,  and  such  solicitors  were 
changed  accordingly. 

The  bill  prayed  that  the  suit  might  be  revived  against  the  de- 
fendant Ann  Moss,  and  put  in  the  same  state  and  condition  as 
the  same  was  in  before  the  death  of  the  said  Mary  Jackson. 

The  defendant  Ann  Moss  put  in  a  plea  to  the  bill  of  revivor, 
and  thereby  averred,  among  other  things,  that  S.  G.  S.  Jackson 
and  Mary  his  wife  did  not  appear  to  the  original  bill  therein 
mentioned,  and  that  all  the  proceedings  in  the  said  cause  had 
been  taken  without  any  appearance  by  them  or  either  of  them, 
and  that  no  subpoena  to  appear  and  answer  the  said 
[*606]  original  bill  was*ever  served  upon  them,  and  that  they 
never  put  in  any  answer  thereto,  and  that  the  decree 
was  obtained  and  proceedings  taken  in  the  absence  of  S.  G.  S. 
Jackson  and  Mary  his  wife;  that  S.  G.  S.  Jackson  and  Mary  his 
wife  were,  from  the  time  of  the  institution  of  the  suit  until  there 
respective  deaths,  resident  within  the  jurisdiction,  and  that 
neither  of  them  was  in  contempt  of  the  Court ;  that  Messra 
Mousley  and  Messrs  Few,  Hamilton  k  Few  were  not  the  aolioi- 
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toi8  and  agents  of  S.  G.  S.  Jackson  and  Mary  his  wife,  or  of  the 
said  Mary,  and  that  the  said  Master  had  not|been  attended  by 
counsel  or  solicitors  for  them  or  either  of  them ;  that  Mr.  W.  E. 
Mousley,  of  Derby,  solicitor,  and  his  son,  assumed  to  act  in  the 
said  cause  as  solicitors  for  S.  G.  S.  Jackson  and  Mary  his  wife, 
and  afterwards  for  the  said  Mary  Jackson,  but  they  had  not,  nor 
had  Messrs.  Few,  Hamilton  k  Few,  any  authority  to  act  as  such 
solicitors,  as  appeared  by  a  certain  correspondence  therein  refer- 
red to ;  and  that  the  said  order  to  change  her  solicitors  was  ob- 
tained in  order  to  put  an  end  to  such  assumed  authority.  The 
bill  also  averred,  that  the  said  Mr.  W.  E.  Mousley  attempted  to 
obtain  such  authority  from  S.  Or.  S.  Jackson  and  Mary  his  wife, 
but  did  not  obtain  the  same,  and  that  the  said  Messrs.  Mousley 
&  Son,  and  Messrs.  Few,  ELamilton  k  Few,  had  been  and  were 
the  solicitors  and  agents  of  the  plaintiffs  in  the  said  cause.  The 
plea  also  set  forth,  by  way  of  averment,  a  former  plea  to  the  bill 
of  revivor  before  it  was  amended.  The  plea  was  set  down  for 
argument 


Mr.  Spence  and  Mr.  WAster^  in  support  of  the  plea,  relied 
upon  Asbee  v.  Shij>ley^{a)  Orowfoot  v.  Mander,{b)  and  Stewart  v. 
Nickotts.{c) 

*The  SolidtoT'Oeneral  and  Mr.  Wright,  for  the  plain-  [*607] 
ti& — ^The  plea  is  bad,  both  in  form  and  substance : 
in  form,  as  tendering  several  distinct  issues.  It  is  not  a  plea  of 
one  fiwt,  which,  if  true,  would  be  a  defence,  supported  by  aver- 
ments leading  to  the  same  issue,  but  it  is  a  plea  of  a  number  of 
independent  &cts, — ^that  the  defendants  were  not  served  with 
the  subpoena,  did  tot  appear,  were  not  in  contempt,  that  certain 
persons  were  not  their  solicitors,  and  that  certain  persons  assum- 
ed to  act  as  their  solicitors  without  authority.  On  the  fact  of 
the  authority,  the  plea,  instead  of  setting  out  the  letters  referred 
to,  draws  a  conclusion  as  to  their  result,  and  refers  to  the  letters  as 
sustaining  it    Such  a  form  of  pleading  cannot  be  permitted ;  if  ft 

(a)  6  Madd.  296.  (&)  9  Sim.  396.  (c)  1  Tarn.  313. 
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were,  a  defendant,  without  pledging  Imnself  to  a  particular  iact^ 
might  plead  the  fact  '^  as  appearing"  in  certain  other  documents; 
the  plea  of  the  fact  might  be  allowed,  but  when  the  documents  are 
produced,  they  might  fail  in  proving  the  £stct.  The  plea  is  bad 
in  point  of  substance;  for  if  any  or  all  the  averments  were  true, 
the  testiatrix,  Mary  Jackson,  may  still  be  bound  by  the  proceed- 
ings in  the  cause,  and  the  plaintiff  may  be  entitled  to  revive. 
In  fact,  it  appears  by  the  bill  and  plea  that  the  testatrix  was 
named  as  a  party,  and  that  decretal  orders  have  been  made  in 
the  suit,  by  which  she  was  bound  so  long  as  the  orders  stand, 
even  supposing  those  orders  were  irregularly  made,  and  that 
she  was,  or  that  her  representatives  are,  in  that  case,  entitled  to 
set  them  aside. 

Mr.  Sjpence  in  reply. — The  averments  are  introduced  to 
exhaust  every  circumstance  which  could  have  the  effect  of  giving 
force  to  the  proceedings  in  the  original  suit,  as  against  Mary 
Jackson.  They  all  tend  to  the  same  fact,  that  nothing  has  been 
done  to  make  her  a  party.  It  is  not  informal  to  plead  a  fact, 
and  refer  to  extrinsic  matter  for  its  proof.  If  the  proof 
[*608]  should  *fail,  the  plaintiff  obtains  his  relief  by  the  re- 
plication to  the  plea,  whea  the  truth  of  the  plea  is  put 
in  issue.  He  also  cited  Devaynes  v.  Morri8^{a)  2  Dan.  Ch.  Pr. 
1422,  1423. 

Vioe-Chanoellob,  without  expressing  any  opinion  on  the 
objections  as  to  the  form  of  the  plea,  said,  that  the  fact  that  the 
late  defendant  Mary  Jackson  had  not  appeared  in  the  suit,  was 
not  of  itself  conclusive  on  the  question,  whether  the  deceased 
party  was  bound  by  the  proceeding  in  the  cause.  In  order  to 
sustain  a  plea,  the  defendant  should  have  shown,  not  only  that 
the  deceased  defendant  had  not  entered  an  appearance,  but  that 
there  had  been  neither  act  nor  acquiescence  on  her  part,  nor  any 
other  circumstance  by  which  she  was  bound  by  the  former  suit 
The  averments  in  this  respect  were  very  imperfect 

Plea  overruled. 

(a)  1  MyL  k  Cr.  213. 
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MiLLEB  V.  Smith.  [*609] 

1847 :  July  8th. 

Upon  the  motion  of  B ,  the  Court  ordered  that,  upon  his  paying  the  purchase 
money  into  Ck>urt,  he  should  be  substituted  as  purchaser  in  the  place  of  A., 
and  that  A.  thereupon  should  be  discharged  flrom  his  pundiasa  B.  having 
omitted  to  draw  up  the  order,  the  plaintifi^  in  the  cause  did  so,  and  caused  a  di- 
rection to  be  inserted  Ibr  payment  of  the  purchase  money  by  B.  within  tweWe 
days  after  senrioe  of  the  order,  in  which  form,  (after  notice  to  B.  to  attend  at  the 
Begistrar's  office,)  the  order  was  passed.  On  the  motion  of  B.,  the  Ck)urt  dis- 
*  charged  the  order,  with  oosta. 

At  a  sale  under  a  decree,  in  September,  1846,  Harper  became 
tbe  purchaser  of  a  messuage  for  665Z. ;  the  purchase  money  to  be 
paid  on  the  24th  of  December.  The  purchase  was  confirmed 
by  an  order  of  the  8th. of  February,  1847.  On  the  22nd  of 
May,  upon  the  motion  of  Waller,  it  was  ordered  that  upon 
Waller  paying  into  Court  the  sum  of  666/.,  the  said  purchase- 
money,  with  interest  according  to  the  conditions  of  sale,  he  should 
be  substituted  as  the  purchaser  for  Harper,  and  Harper  should 
thereupon  be  discharged  from  the  said  purchase.. 

The  order  of  the  22nd  of  May  was  not  drawn  up,  and  on  the 
12th  of  June  a  motion  by  the  plaintiff,  "  that  Waller  might  be 
ordered,  on  or  before  the  22nd  of  June,  to  pay  into  Court  the 
said  sum  of  6652.,  with  interest,  according  to  the  conditions  of 
sale,'^  was  refused,  with  costs.  The  plaintrfl^  then  proceeded  to 
draw  up  the  order  of  the  22nd  of  May,  and-^after  notice  had 
been  jgiven  to  the  solicitors  of  Waller  to  attend  at  the  Regis- 
trar's office  on  passing  the  order,  which  they  did  not  do, — on  the 
28th  of  June,  the  order  of  the  22nd  of  May  was  passed,  contain- 
ing, in  addition  to  the  direction  for  the  substitution  of  Waller 
for  Harper,  an  order  that  Waller  should  pay  in  the  purchase- 
money  within  twelve  days  after  the  service  of  the  order.  The 
order  so  drawn  up  was  served  on  the  1st  of  July,  and  Waller 
thereupon  gave  notice  of  motion  that  it  might  be  discharged. 


Mr.  EoU  and  Mr.  Toimgcj  for  the  motion. 
Vol.  VI.  67 
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[*610]    *Mr  BcmdUy  and  Mr.  WiOcock,  contra. 


The  Vice-Chanckllob  said,  tliat  the  common  form  of  pro- 
ceeding, after  the  substitution  of  a  purchaser,  was  to  proceed 
against  the  substituted  party  in  the  same  manner  as  the  pMn- 
tifis  would  have  done  against  the  original  purchaser.  The  order 
might  have  been  defective  in  not  fixing  a  time  for  the  payment 
of  the  purchase-money :  it  appeared  that  the  attention  of  the 
Court  had  not  been  called  to  that  point  In  drawing  up  the 
order  the  plaintiff  might  either  have  taken  it  as  pronounced  by 
the  Court,  or  might,  by  consent  of  the  purchaser,  have  inserted 
a  time  for  the  payment  of  the  purchase-money.  A  time  not 
having  been  named  when  the  order  was  pronounced,  it  was  not 
competent  for  the  Registrar,  or  either  party,  to  fix  the  time. 
The  notice  to  attend  at  the  Begistrar's  office  on  passing  the  order 
was  immaterial  for  the  present  purpose,  for  that  could  not 
amount  to  anything  more  than  a  notice  that  the  order  would  be 
passed  as  it  was  pronounced,  and  not  that  a  different  order  would 
be  delivered  out 

Order  discharged,  with  costs. 
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*Habt  V.  TULK,  [*611] 

1849:  Febrofliy  10th. 

Leaye  to  aenre  notice  of  motion  upon  defendants  before  their  appearance  in  the 
cause,  does  not  include  also  leaye  to  giye  shott  notice  of  the  motion ;  and  if 
other  than  the  regular  period  of  notice  be  giyen,  leaye  for  that  purpose  must  be 
obtiuned,  and  will  not  be  implied  from  the  distance  of  the  place  of  seryice. 

An  order  made  upon  notice  for  leaye  to  the  plaintiffs  to  amend  their  bill,  giving 
security-  to  the  Clerk  of  Beoords  and  Writa  for  the  costs  of  the  defendants  of  the 
suit,  already  incurred,  was  yaried  ex  parte  by  directing  the  costs  of  the  defend- 
ants to  be  taxed  and  paid  to  them  bj  the  plaintiffs,  reserying  the  question  how 
they  were  ultunatelj  to  be  borne;  the  yariation  not  being  such  as  could  pre- 
judice the  absent  defendants. 

An  order  made  bj  the  Cburt^  and  correctly  drawn  up^  will  not  in  all  cases  be  dis- 
charged solely  on  the  ground  that  it  was  passed  by  the  Begistrar,  without  no- 
tice to  the  other  parties  in  the  cause. 

Where  there  were  two  suits  for  administration,  and  a  motion  for  a  receiyer,  in  each 
suit  came  on  upon  the  same  day,  the  receiver  was  appointed  in  both  suits,  and 

.  the  Court  gaye  the  carriage  of  the  order  to  the  plaintiffs  by  whom  the  first  no- 
tice of  motion  for  the  receiver  had  been  given. 

Special  leave  given  to  the  plaintiffs  to  move  for  liberty  to  amend  their  bill,  by 
strikiug  out  the  name  of  one  such  plainti£b  and  maidng  him  a  defendant: — 
Hdd  to  authorize  a  motion  by  such  of  the  parties  as  were  to  remain,  excluding 
the  plaintiff  whose  name  was  to  be  struck  out ;  and  the  Court  made  the  order, 
without  prejudice  to  a  motion  tiien  pending,  for  a  receiyer  in  the  original  cause. 

Service  of  the  subpoena  to  appear  and  answer  a  bill  of  revivor  and  supplement, 
upon  defendants  residing  out  of  the  jurisdiction  (in  Italy,)  ordered  to  be  substi- 
tuted by  seryice  upon  the  solicitors  appearing  and  acting  for  such  defendants  in 
the  original  suit 

The  testator  devised  his  estate  to  executors  and  trustees  ap- 
pointed by  his  will,  and  died  the  19th  of  January,  1849.  The 
executors  and  trustees  renounced  and  disclaimed,  and  adminis- 
tration with  the  will  annexed  was  granted  to  a  son  of  the  testator. 
A  suit  {Ley  v.  Talk)  was  instituted  by  some  of  the  parties  in- 
terested under  the  will,  praying  an  administration  of  the  estate, 
and  a  receiver ;  and  this  suit  was  afterwards  instituted  by  other 
parties  for  the  execution  of  the  trusts  of  the  will,  praying  also  a 
receiver,  and  alleging  that  the  Christmas  rents  had  not  been  re- 
ceived, and  that  some  incumbrancers  on  the  estate  threatened 
forthwith  to  take  possession,  or  otherwise  proceed  for  the  re- 
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coveiy  of  their  mortgage  debts,  unless  a  receiver  should  be 
forthwith  appointed.  The  plaintiff  upon  filing  their  bill,  ap- 
plied  to  the  Lord  Chanoellor  for  leave  to  serve  the  defendants 
with  notice  of  motion  for  a  receiver  in  the  cause,  before  their  ap- 
pearance, and  at  the  time  of  serving  them  with  the  subpoena  to 
appeaT.(a)  This  application  was  made  on  the  6th  of  February, 
in  vacation,  and  his  Lordship  gave  the  leave  to  serve  the  notice 
for  the  8th  of  February,  being  the  first  motion  day  in  the  sittings 
after  Hilary  Term.  Owing  to  the  residence  of  some  of  the  de- 
fendants at  a  considerable  distance  from  London,  the  notice  was 
not  given  until  the  6th  of  February. 

[*612]  *Mr.  Wood  and  Mr.  Daniel^  for  the  defendants,  who 
were  plaintiff  in  the  first  suit,  objected,  that  the  leave 
given  by  the  Lord  Chancellor  to  serve  the  notice  of  motion  be- 
fore the  appearance  of  the  defendants  did  not  enable  the  plaintiffs 
to  give  short  notice  of  motion.  The  defendants  were  entitled  to 
two  clear  days,  as  in  ordinary  cases. 

The  Solicitor' OeneralhnA  Mr.  Moxaa^  for  the  motion,  submitted 
that  the  leave  must  impliedly  enable  the  party  to  serve  the  notice 
when  it  was  practicable  to  do  so.  The  leave  was  given  by  the 
Lord  Chancellor  in  the  afternoon  of  the  5th  of  February,  and  it 
was  impracticable  to  serve  defendants  in  a  distant  part  of  the 
country  until  the  following  day. 


The  Vicb-Chanoellob  allowed  the  objection,  and  said  that 
short  notice  of  motion  could  not  be  regularly  given,  without  ex- 
press leave  for  that  purpose. 

The  motion  was  ordered  to  stand  over,  and  (it  being  suggested 
that  some  conflict  of  interest  might  arise  between  the  co-plain- 
tif&)  liberty  was  given  to  the  plaintiffs  to  apply  to  the  Court  to 
amend  their  bill,  by  striking  out  one  of  the  plaintiffs  and  mak- 
ing him  a  defendant 

(a)  See  Mnd/Bn  ▼.  SexA^,  infra^  p^  620. 
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Feb.  16th. — The  SolicUor-Oeneral  and  Mr.  Moaxm  moved,  on  be- 
half of  all  the  plaintiff  except  one,  that  they  might  be  at  liberty 
to  amend  their  bill  by  striking  out  the  name  of  that 
"^plaintiff  and  making  him  a  defendant,  giving  security  [*618] 
for  the  costs  already  incurred,  and  without  prejudice  to 
the  motion  for  the  receiver.  They  referred  to  Brown  v.  Sawer^{a) 
Wilson  V.  Wilson,{b)  Witts  v.  OampbdLic) 

Mr.  Wood  £^d  Mr.  Daniel  opposed  the  motion,  on  the  ground 
that  the  leave  to  move  had  been  given  to  all  the  plaintiff,  and 
the  motion  was  not  made  on  behalf  of  all.  They  also  objected 
to  the  form  of  the  order  to  amend  as  asked  for,  so  far  as  it  was 
sought  to  be  without  prejudice  to  the  pending  motion  for  the  re- 
ceiver, which  had  been  made  in  the  cause  while  in  its  original  form. 


FA.  l^th. — ^The  Vice-Chancellor  made  the  order ;  the  costs 
of  the  motion  to  be  paid  by  the  plaintiff 


The  order  had  been  drawn  up  directing  the  security  to  be 
given  to  the  clerk  of  records  and  writs.(G{) 

Mr.  Moocon  applied  ex  parte  for  a  variation  of  the  order,  by 
allowing  the  plainti£&  to  pay  the  costs,  reserving  the  questipn 
how  tney  might  ultimately  be  borne.  He  stated  that  the  costs 
of  the  defendants  of  the  suit  would  be  under  60.9.,  and 
the  expense  incurred  in  settling  *and  giving  the  security  [*614] 
would  be  greater  than  the  amount  of  the  costs  to  be 
secured. 


The  VICE-CHANCELLOR  varied  the  order  accordingly. 

Fd),  26^  and  27th. — ^Two  motions,  one  the  motion  for  the  ap- 
pointment of  the  receiver  in  this  cause,  and  the  other  a  motion 
for  the  appointment  of  the  receiver  in  the  other  cause,  {Ley  v. 
Tulk,)  were  made. 

(a)  3  Beny.  698.  (b)  I  J.  k  W.  451.  (c)  13  Yea.  492. 

(i)  Q«neiml  Qrdor  IlL  of  t6th  of  October,  1842. 
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The  Vice-Chancellob  directed  the  receiver  to  be  appointed 
in  both  causes,  and  that  the  plaintiff  in  this  cause  (bj  whom  the 
first  notice  of  motion  for  the  receiyer  had  been  given)  should 
have  the  carriage  of  the  order. 

March  1st — The  order  of  the  16th  of  February,  as  varied  on 
the  19th  of  February,  was  passed,  under  circumstances  which  are 
stated  in  the  judgment  below. 

Upon  the  application  of 

Mr.  Wood  and  Mr.  Daniel^  on  behalf  of  the  defendants,  by 
motion  to  discharge  the  order,  as  varied  on  the  19th  of  Feb- 
ruary,— 

March  6th. — ^Vice-Chancellob  : — ^This  was  an  appli- 
[*615]  cation  to  discharge  an  order,  which,  *as  drawn  up,  gives 
the  plaintiffs  leave  to  amend  their  bill  by  striking  out 
the  name  of  one  plaintiff  and  making  him  defendant,  upon  the 
terms  of  the  plaintiff  paying  the  costs  of  the  motion  upon  which 
the  order  was  made,  and  the  costs  of  the  suit  up  to  the  time  of 
the  amendment,  reserving  the  question,  how  they  are  ultimately 
to  be  borne.  These  costs,  I  may  observe,  are  stated,  ai|^  jiot 
denied,  to  be  under  QOs.  The  grounds  of  the  application  were 
two : — First,  that  the  order  pronounced  by  the  Court  required 
the  plaintiff  to  give  security  for  the  costs  of  the  suit,  and  not  to 
pay  them;  and,  secondly,  that  the  order  was  passed  without 
notice  to  the  defendant 

The  explanation  of  the  first  ground  of  objection  is  this, — ^the 
order  for  leave  to  amend  was  pronounced  on  the  16th  of  Feb- 
ruary, and  the  terms  upon  which  it  was  made  were,  as  the  de- 
fendant correctly  alleges,)  that  the  plaintiff  should  pay  the  costs 
of  the  motion,  and  give  security  for  the  costs  of  the  suit  up  to 
the  time  of  the  amendment 

On  the  19th  of  February  the  plaintiff  applied  ex  parte  for  leave 
to  pay  money  into  Court,  or  pay  the  costs  of  the  suit  to  the  de- 
fendajit,  instead  of  giving  security.    The  grounds  for  this  appli- 
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cation  were  the  smallneas  of  the  amount  of  the  costs  for  which 
security  was  to  be  given,  and  the  fact  that  the  expense  of  giving 
the  security  would  probably  exceed  the  amount  of  costs.  The 
propriety  of  making  the  order  ex  parte  was  considered.  I  found, 
on  inquiry,  that  the  practice  of  the  Court  in  motions  of  that 
nature  was  (indiflferently)  to  require  security  to  be  given,  or  to 
require  money  to  be  paid  into  courts  or  tlie  costs  to  be  paid ; 
and  as  the  order  for  actual  payment  of  the  costs  would  not 
be  less  beneficial  to  the  defendant,  I  thought  the  amount  of 
costs  was  so  small,  I  ought  not  to  put  the  defendants 
*to  the  expense  of  giving  the  security  or  bringing  the  [*616] 
parties  before  the  Qourt,  to  consider  whether  an  order 
more  favorablQ  to  them  might  not  in  such  a  case  be  substituted. 
In  doing  this,  I  did  no  more  than  exercise  a  common  discretion 
in  the  ca^  of  orders  made  upon  affidavit  of  service,  where  the 
Court  sees  that  a  variation  of  the  letter  of  a  notice  of  motion 
cannot  possibly  operate  to  the  prejudice  of  the  absent  party  .(a) 
I  do  not  think  I  ought  to  discharge  the  order  upon  this  ground 
alone,  and  this  is  the  only  ground  of  merits  for  discharging  the 
order  complained  of. 

Being  of  this  opinion,  the  second  ground  for  the  present  appli- 
cation is  immaterial,  so  &r  as  the  parties  are  concerned.  But  it 
requires  consideration  on  my  part,  because  it  involves  a  question 
of  general  practice. 

The  Registrar,  who  passed  the  order,  was  satisfied  at  the  time 
that  he  was  justified  in  doing  so,  without  requiring  notice  to  be 
served  on  the  defendants,  and  he  remains  of  the  same  opinion. 
Three  others  of  the  Begistrars,  of  the  greatest  experience,  are  of 
that  opinion  also ;  as  is  another  gentleman  in  the  office  of  Records 
and  Writs,  of  great  practical  experience,  who  has  given  me  the 
benefit  of  his  opinion.  These  opinions  are  founded  upon  the 
practice  which  has  at  all  times  prevailed  in  the  Registrar's  office, 
of  allowing  a  discretion  to  those  officers  of  passing  orders  of  a 
simple  kind  without  notice  where  it  is  manifest  that  the  absent 
party  cannot  be  aggrieved  by  the  order  as  drawn  up.    All  are 

(a)  See  BMm  ▼.  MBpyforth^  supra,  p.  316. 
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of  opinion  that  the  business  of  the  Court  in  the  Registrar's  office 
will  be  prejudicially  interfered  with,  if  I  were  to  decide  this 
case  upon  the  abstract  principle,  that  in  no  case,  except  in 

matters  of  course,  can  an  order  stand,  however  accurately 
[*617]    *drawn  up,  if  passed  without  notice,  however  simple  the 

order  might  be,  and  however  impossiUe  it  may  be  for 
the  parties  complaining  to  show  that  such  simple  order  as  drawn 
up,  is  in  any  respect  improper.  In  this  case,  no  attempt  has  been 
made  to  show  that  the  order  of  the  16th,  as  varied  by  me  on  the 
19th  is  not  correctly  expressed  in  the  order  complained  of;  and 
the  senior  Registrar  informs  me,  that  he  recollects  Lord  Lynd- 
hurst  having  refused  to  discharge  an  order  correctly  drawn  up, 
only  upon  the  ground  that  it  had  been  passed  without  notice. 
In  this  case  it  is  too  plain  for  argument,  that  the  parties  in  the 
cause  have  not  a  scintilla  of  interest  in  the  result  of  this  motion. 
Up  to  the  time  of  the  order  for  appointing  the  receiver  in  this 
cause,  and  in  the  cause  of  Ley  v.  Tulk,  I  thought  the  parties 
might  possibly  believe,  (although  I  am  sure  that  belief  was  un- 
founded) that  it  was  material  to  their  interest  that  the  receiver 
should  be  appointed  in  both  causes.  But  when  that  point  was 
gained,  it  is  impossible  that  any  one  can  seriously  argue  that  the 
parties  in  the  cause  have  any  interest  in  the  question  by  whom 
the  order  appointing  the  receiver  is  carried  into  the  Master's 
office.  Yet,  in  answer  to  a  question  fix)m  the  Court  what  interest 
the  defendants  had  in  seeking  to  discharge  the  order  complained 
o^  the  answer  was,  that  it  would  enable  the  defendants  in  Eart 
V.  Tvlk  (the  plaintiffi  in  Ley  v.  TuOc)  to  get  rid  of  the  order  ap- 
pointing the  receiver,  (the  object  of  all  the  parties  in  both  causes,) 
the  only  objection  to  which  is,  that  the  carriage  of  that  order  was 
given  to  the  plaintiff  in  this  cause ;  which  was  done  because  I 
had  nothing  to  guide  me  as  to  that  but  the  priority  of  the 
motions. 
I  regard  this  motion  as  purely  litigious,  and  I  will  not,  in  a 

case  circumstanced  as  this  is,  as  to  the  amount  of  costs 
[*618]    incurred  up  to  the  time  of  the  amendment  and  *other- 

wise,  decide  as  an  abstract  proposition,  that  no  ordexB, 
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except  orders  of  course,  can  possibly  stand,  onlj  because  they 
are  passed  by  the  Begistrars  without  notice. 

AprU  ISA, — ^Mr.  Moocon  moved,  that  service  of  the  supboena  to 
appear  and  answer  to  the  bill  of  revivor  and  supplement  in 
this  cause,  on  Messrs.  D.,  K.,  &  D.,  who  had  acted  as  solicitors 
of  the  defendants  SL  Cottrell  and  Sophia  his  wife,  and  Alice 
Cottrell,  in  the  original  suit,  might  be  deemed  good  service  upon 
the  said  defendants.  The  defendants  were  residing  in  Italy,  and 
Messrs.  D.,  K,  &  D.  had  refused  to  undertake  to  appear  for  them 
in  the  suit.    He  referred  to  Norton  v.  Hepworih.{a) 


The  Yicb-Chakcelloii  made  the  order. 


Wallis  v.  Dabby. 

1849 :  Marah  19tii  aad  30th. 

Where  a  hill  of  reviyor  and  sapplement  was  filed  hy  one  of  two  plaintiflb,  and  the 
other  plaintiff  reftunng  to  join,  was  made  a  defendant,  and  an  appearance  en- 
tered for  him  nnder  the  XYTXth  (General  Order  of  May,  1845,  and  such  de- 
fendant afterwards  ohtained  and  served  an  order  changing  his  solicitors  in  the 
cansef — ^the  Oourt,  upon  an  applioation  by  the  plaintifl|  supported  by  affidavit 
that  diligent  inquiries  had  been  made  for  such  defendant,  but  he  could  not  be 
found,  ordered,  that  service  upon  the  new  solicitor  named  in  the  order  for  change 
ing  solicitors,  of  a  copy  of  the  traversmg  note,  should  be  deemed  good  service  upon 
such  defendant 

Chbistopheb  and  Ann  Wallis  were  plaintiff  in  the  original 
suit  The  suit  abated  by  the  death  of  one  defendant 
and  the  marriage  of  another.  Ann  alone  *filed  her  bill  [*619] 
of  revivor  and  supplement,  and  Christopher  refusing  to 
join  as  plaintiff,  was  made  a  defendant  Christopher  not  having 
appeared  to  the  bill  in  due  time,  after  personal  service  of  the 
subpoena,  an  appearance  was  entered  for  him  by  the  plaintiff 

(a)  lHan«Twel]8,168;&a,  lIIao.*aor.64. 
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and  after  the  proper  time  for  putting  in  his  answer  had  expired, 
without  answer  the  plaintiff  filed  a  traversing  note,  and  the  Court 
gave  her  leave  to  serve  the  defendant  Christopher  personally 
with  a  csopy  of  the  traversing  note.(a)  Christopher  then  obtain- 
ed and  served  on  the  plaintiff  an  order  intituled  both  in  the 
original  and  in  the  supplemental  and  revived  causes  for  changing 
his  solicitors ;  but  took  no  further  step  towards  making  the  sub- 
stitution. Negotiations  afterwards  took  place  between  the  plain- 
tiff's solicitors  and  the  new  solicitors  of  the  defendant  Christo- 
pher, with  reference  to  putting  in  his  answer,  but  without 
result. 

Upon  affidavit  of  diligent  inquiries  having  been  made  for  the 
defendant  Christopher,  in  the  neighborhood  from  which  a  letter 
lately  receiyed  from  him  had  been  dated,  but  without  effect,  and 
that  his  new  solicitors  had  admitted  that  they  were  in  communi- 
cation with. him,  but  stated  that  they  could  not  give  the  plaintiff 
his  address  nor  accept  service  of  the  traversing  note, 

Mr.  Moxon  now  moved,  that  service  of  a  copy  of  the  travers- 
ing note  on  the  new  solicitors  of  the  defendant  Christopher  might 
be  deemed  good  service  upon  him ;  and 

The  Vice-<!hancellor,  adverting  to  the  case  of  Norixm  v. 
HepwortMJ))  and  Murray  v.  Vipartj{c)  made  the  order. 

(a)  See  Moss  ▼.  Buckley^  2  Ph.  628 ;  Laurie  y.  Btim,  supns  p.  308. 

(6)  1  llac.  &  Gor.  54;  a  C,  1  HaU  ft  TweUa,  168.  (e)  1  Ph.  621. 
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♦Mkadkn  V.  Sbalky.  [*620] 

1849:  March  28th. 

Upon  the  bill  of  an  equitable  mortgagee,  leave  was  given  to  serve  the  defendant, 
the  mortgagor,  before  appearance,  with  notice  of  motion  for  a  receiver,  (the 
bill  not  asking  for  an  injunction;)  and  the  order  was  made,  upon  affidavit  of 
service,  for  the  appointment  of  the  receiver,  with  liberty  to  the  parties  to  pro- 
pose themselves,  according  to  the  notice. 

The  plcdntifi^  an  equitable  mortgagee  of  houses,  several  of 
which  were  unfinished,  and  others  unoccupied,  filed  his  bill  for 
payment  of  his  mortgage-debt,*  or  foreclosure.  The  plaintiff 
upon  filing  the  bill,  obtained  leave  to  serve  the  defendant,  before 
appearance,  with  notice  of  motion  for  a  receiver. 

The  bill  and  affidavits  stated,  that  a  sum  exceeding  20007.  was 
due  to  the  plaintiff  upon  the  mortgage  security ;  that  the  defend- 
ant, the  mortgagor,  had  not  for  upwards  of  six  months  made 
any  payment  to  the  plaintiff  on  account  of  principle  or  interest ; 
that  the  security  was  scanty  or  insufficient;  and  that,  by  an 
outlay  of  about  901  or  lOOf-  several  of  the  houses  might  be 
completed  and  rendered  fit  for  habitation.  The  notice  of  motion 
asked  that  the  plaintiff  and  defendant  might  be  at  liberty  to  pro- 
pose themselves  for  receiver,  and  that  the  receiver  might  be  at 
liberty  to  expend  such  moneys  as  might  be  necessary,  not  exceed- 
ing 10021,  in  making  the  houses  fit  for  habitation. 

On  the  motion  being  made  upon  affidavit  of  service,  the  de- 
fendant not  appearing, 

The  Registrar  suggested  to  the  Court,  that  orders  for  the  ap- 
pointment of  a  receiver  were  not,  in  practice,  made  before  the 
appearance  of  the  defendant :  Coward  v.  Ghodwick.{a) 

Mr.  Hare^  for  the  motion,  submitted,  that  where  an 
^injunction  was  awarded,  although,  before  appearance,     [*621] 

(a)  2  Boss.  160,  n.    See  a  C,  Id.  64. 
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it  was  the  common  practiGe  to  appoint  a  receiver:  the  in- 
junction and  receiver  were  applicable  to  different  circumstances ; 
the  former,  where  a  defendant  had  done,  or  threatened  to  do, 
what  was  inequitable  or  illegal ;  the  latter,  (where  there  had  been 
no  prior  wrong,)  for  the  mere  protection  of  property  pending 
litigation.  Many  cases  might  occur  (like  the  present)  in  which 
it  would  be  proper  to  apply  for  the  receiver,  without  the  injunc- 
tion. 


The  YiCE-C^ANCELLOB  said,  that  the  state  of  the  security 
made  it  proper  to  appoint  a  receiver ;  and  the  circumstances 
showed  a  case  of  urgency.  .  In  the  case  of  Tanjield  v.  Irvine,{a) 
the  Court  had  appointed  a  receiver,  on  the  application  of  an 
annuitant  whose  annuity  was  secured  by  an  equitable  charge  on 
the  land,  not  only  where  the  grantor  of  the  annuity  had  not  ap- 
peared, but  where  he  had  not  been  served  with  the  8ubpoena.(6) 


The  order  was  made  for  the  appointment  of  the  receiver,  with  liberty  to  the  par- 
ties to  propose  themselves ;  but  without  any  direction  as  to  the  proposed  outlay  for 
completing  the  housea 

(a)  2  Buss.  149.  Qf)  See  Bart  r.  Tkdk,  supra,  p.  611. 
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1849.— Hepworth  t.  Healop. 


*Hepwobth  V.  Heslop,  [*622] 

1849 :  April  26th  and  2tth. 

After  an  issue  had  been  directed,  (upon  excepUooa  to  the  Master's  report  of 
debts  iu  a  creditor's  suit,)  to  try  the  consideraUon  of  a  bond,  the  Court  refused 
the  motion  of  the  plainti£E|  the  obligee  in  the  bond,  that  he  might  be  ordered  to 
be  examined  and  cross-examined  by  the  respective  parties,  on  the  trial  of  the 
issue. 

Whether,  generally,  anj^  of  the  parties,  not  being  a  merely  formal  party,  can  be 
examined  as  a  witness  on  the  trial  of  an  issue,  directed  at  the  hearing  of  the 
cause,  quaref 

Whether  the  Court  will,  after  an  issue  has  been  directed,  order  a  party  to  be  ex- 
amined as  a  witness  on  the  trial  of  the  issue,  without  re-hearing  the  matter  in 
which  the  order  directing  the  issue  was  made,  quoBref 

A  MOTION  on  behalf  of  the  defendant,  John  Heslop,  the  ex- 
ecutor, (who  was  the  plaintiff  in  the  issue  directed  in  this  case, 
on  the  question  of  the  consideration  of  a  bond/)  (a)  that  the  said 
John  Heslop,  the  plaintiff  in  the  issue,  might  be  examined  and 
cross-examined  by  the  respective  parties,  on  the  trial  of  the 
issue. 


Mr.  Wood  and  Mr.  Parker,  for  the  motion. — The  agreement 
for  the  salary,  which  was  the  consideration  of  the  bond,  was 
made  between  the  testator  and  his  son ;  and  the  son  is  the  only 
person  who  is  able  to  give  evidence  of  the  facts.  The  ex- 
amination of  a  party  has  been  in  many  cases  directed  by  the 
Court :  De  Tastet  v.  J3ordenave,{b)  Harwood  v.  Harwood,{c)  Oardi* 
tier    V.  Bowe^id)    and  Milner  v.   Singleton  ;{^    and    the    Lord 

(a)  See  S^pwcrik  ▼.  JSMop,  supra,  pi  W\,  (b)  Jacob,  616. 

(c)  Cited  4  Madd.  236.  (d)  4  Madd.  236. 

{e)  MUner  v.  SingUion,  Y.  C,  July  14, 1840.— This  cause  coming  on  the  9th,  10th, 
mil,  Hud  13th  days  of  Jaly,  and  also  this  present  day  to  be  heard,  Aa: — "This 
Court  doth  order  that  the  parties  do  proceed  to  trial  at  the  next  Spring  Assizes  to 
be  holden  for  the  county  of  York,  or  at  such  other  time  as  the  Judge  of  the  Court 
shall  appoint,  upon  the  following  issues: — namely,  whether,  on  the  21st  day  of 
April,  1  &35,  it  was  agreed  and  determined,  between  the  plaiDtiff  and  the  said  de- 
fendant, that  the  said  defendant  should  negotiate  the  purchase  of  a  lease  for  three 
Uves,  for  the  plaintiff  ftom  William  Oockbum,  in  the  pleadings  named,  at  the 
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[*628]  *Chancellor  does  not  disapprove  of  such  a  course,  in 
Parker  v.  MorrdUci)  The  evidence  of  the  obligee  would 
be  received  if  the  bond  were  to  be  proved  in  bankruptcy ;  and 
the  administration  of  the  assets  of  a  deceased  person  is  analogous 
to  the  distribution  of  an  estate  of  a  bankrupt.  The  legislature 
has,  in  late  times,  greatly  restricted  the  objections  to  evidence 
on  the  ground  of  incompetency,  (6  &  7  Vict,  c  85,)  and  has  very 
recently  enacted,  that  the  parties  themselves  may  be  examined 
in  proceedings  for  the  recovery  of  debts  undei;  20i,  (9  &  10  Vict 
c.  96,  s.  88.) 

The  SolidboT'Oeneral  and  Mr.  WiUcock  opposed  the  motion. — 
The  few  cases  in  which  the  examination  of  a  party  to  an  issue 

has  been  directed  by  the  Court  have  been  (with  the  ex- 
[*624]    ception  of  MUner  v.  Singleton)  cases  of  *interlocutory 

applications :  2  Dan.  Chanc.  Praci  1065,  Head.  ed.  It 
was  refused  in  McGregor  v.  Bainbrige^iJ))  the  case  of  an  issue 

cheapest  rate  he  could,  below  90001 ;  and  the  eaid  defendant  also  agreed  with 
the  plaintifT  to  lend  and  advance  to  the  plaintiff  one-half  of  the  purchase  money, 
which  it  was  supposed  would  amount  to  42002.  or  43002.,  or  thereabouts,  the  plain- 
tiff paying  2002.  a  year  by  way  of  interest  for  the  same ;  and,  secondly,  whether  it 
was  agreed,  on  the  said  2l8t  day  of  April,  1836,  that  the  defendant  should  pur- 
chase, or  negotiate  the  purchase,  of  the  lease  of  the  farm  in  question,  as  agent  for 
the  plaintiff:  and  at  such  trial  the  plaintiff  here  is  to  be  plauitiff  at  law,  and  the  de- 
fendant here  is  to  be  defendant  at  law,  who  is  forthwith  to  name  an  attorney,  fta 
The  master  to  settle  the  issues  if  the  parties  differ ;  and,  in  order  thereto,  the  par* 
ties  are  to  produce  before  the  said  Master,  as  he  shall  direct,  on  oath,  all  booka^ 
papers,  and  writings  in  their  custody,  possession  or  power,  relating  thereto:  and  at 
such  trial  both  the  plaintiff  and  defendant  are  to  he  examined ;  and  each  party  is  also 
to  call  his  own  witness  examined  in  this  cause ;  and  the  parties  are  to  be  at  liberty 
to  use  the  depositions  of  any  witness  examined  in  the  cause,  who  may  be  proved, 
to  the  satiafiiction  of  the  judge,  to  be  dead,  or  unable  to  attend  the  trial ;  and  if  any 
special  matter  should  arise,  the  same  is  to  be  indorsed  on  the  poetea;  and  after 
such  trial  the  parties  are  to  be  at  liberty  to  resort  badk  to  this  Court,  as  to  the 
equity  hereby  reserved,  and  as  to  the  costs  of  this  suit  Liberty  to  apply."  Beg. 
Lib.  1839,  fo.  1205. 

See  also.  Peacock  y.  Peacock,  L.  C,  Nov.  18,  1808,  Beg.  Lib.  1808,  fo.  31;  and  see 
the  motion  for  the  receiver,  reported  16  Yea,  60. 

(a)  2  Ph.  460. 

(6)  V.  C.  Wigram,  16th  July,  1818.— The  motion  was,  that  the  plaintiff  and  de- 
fendant might  be  at  liberty  to  examine  each  other.    The  application  was  made 
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directed  on  the  question  of  partnership  between  the  solicitors  of 
a  railway  company.  In  Howard  v.  Braithwaite^  at  the  hearing  of 
the  cause,  Lord  Eldon  said,  that  the  parties  could  not  be  al- 
lowed to  examine  each  other  without  consent 


Vice-Chancellob  : — At  the  heiuring  of  this  case  I  directed 
an  issue,  in  which  the  defendant  was  materially  interested.  The 
issue  was  such  as  to  require  that  the  defendant  in  equity  should 
be  plaintiff  at  law,  and  to  throw  on  him  the  onus  of  proving  the 
fact  to  be  tried  on  the  issue.  I  did  not,  at  the  hearing  of  the 
cause,  direct  the  parties,  or  either  of  them  to  be  examined.  This 
is,  in  effect,  an  application  by  the  defendant  himself  to  be  exam- 
ined on  the  issue  as  a  witness  for  himself.  The  application  is 
not  that  the  parties  may  be  at  liberty  to  examine  each  other. 
If  the  order  were  made  in  that  form,  I  very  much  doubt  whether 
any  useful  result  would  follow  from  it 

The  defendant  asks  me  to  direct  that  he  may  be  examined 
and  cross-examined — ^meaning,  as  I  understand  it,  that  he  may 
be  examined  in  support  of  his  own  case,  giving  the 
other  party  in  the  issue  the  liberty  to  *cross-examine  [*625] 
him.  A  direction  of  this  kind,  if  admissible,  should 
have  been  asked  at  the  hearing,  for  it  must  or  may  depend  upon 
very  nice  questions,  whether  it  ought  to  be  done.  After  the 
case  has  been  heard  and  disposed  of,  the  Court  is  hardly  in  a 
position  to  decide  a  point  of  such  importance  as  this,  without  a 
re-argument  of  the  case. 

Supposing  the  Court  now  to  be  in  a  position  to  make  the 
order,  the  question  is,  ought  I  to  make  it  ?  The  rules  of  evi- 
dence are  the  same  in  equity  as  at  law.  A  Court  of  equity  no 
more  trusts  a  party  as  a  witness  in  his  own  cause,  than  a  Court 
of  law  does,  except  in  very  extraordinary  cases.  But  it  was 
said,  that,  if  the  Court  ever  makes  such  an  order,  it  would  not 
refuse  to  do  it  in  this  case.  This  Court  does  it,  certainly,  in 
some  cases  in  bankruptcy,  for  which  a  reason  may  be  found  in 

fleyeral  weeks  after  the  hearing  of  the  cause,  when  this  issne  was  directed;  and  the 
Court  reftised  the  motion,  holding  that  the  order,  if  proper,  ought  not  to  be  made^ 
unless  upon  a  re-hearing  of  the  cause. 
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the  peculiar  manner  in  which  justice  is  administered  in  bank- 
ruptcy, and  which  distinguishes  that  case  from  the  administra- 
tion of  justice  betwen  parties  in  a  cause.  It  has  also  been  done 
in  causes.  But,  as  far  as  my  experience  goes,  (with  the  excep- 
tion of  Milner  v.  Singhlcn^)  it  has  not  been  done  in  causes,  ex- 
cept upon  interlocutory  applications.  I  am  not  aware  of  any 
authority  which  expressly  makes  that  distinction ;  but  the  judg- 
ment in  De  Tastet  v.  Bordenave  points  to  the  distinction.  Upon 
interlocutory  applications,  the  Court  has  not  to  decide  the  right, 
but  simply  whether  it  will  or  will  not  protect  the  property  until 
the  right  shall  be  determined.  For  that  purpose  the  Court  re- 
ceives the  affidavits  of  the  parties ;  and,  if  the  evidence  be  nicely 
balanced,  the  Court,  if  it  cannot  determine  between  the  affida- 
vits, sometimes  sends  the  question  to  a  jury,  not,  as  I  have  inti- 
mated, to  decide  the  right,  but  to  decide  whether  there  is  a  case 

for  the  Court  to  take  upon  itself  the  protection  of  the 
[*626]    property,  pending  the  suit.    In  *GompertzY,An$dell,{a) 

where  an  issue  was  directed  to  try  the  very  question  in 
the  cause,  the  Lord  Chancellor  afterwards  decided  that  it  was 
competent  to  the  parties  to  go  into  &esh  evidence  in  the  cause, 
notwithstanding  the  verdict. 

In  Milner  v.  Singleton^  the  Vice-Chancellor  directed  an  issue, 
and  also  directed  the  plaintiJff  to  be  examined,  which  gave  him 
an  opportunity  of  being  a  witness  in  support  of  his  own  interest 
Upon  appeal  to  the  Lord  Chancellor,  embracing  both  points — 
first,  that  no  issue  ought  to  have  been  directed ;  and,  secondly, 
that  if  it  were,  that  particular  direction  in  the  issue  was  impro- 
per— the  defendant  was  the  appellant.  The  Lord  Chancellor 
allowed  the  issue  to  be  tried,  and  made  no  alteration  in  the 
order.  But  I  perfectly  recollect,  that,  at  the  time  when  the 
Lord  Chancellor  gave  his  judgment,  he  did  not  notice  the  second 
point  The  plaintiff  in  that  case  succeeded  upon  his  own  evi- 
dence. I  have  referred  to  that  case,  and  also  to  Parker  v. 
MorreUj  and  I  do  not  think  that  what  was  done  in  Milner  v. 
Singleton  can  be  a  precedent  for  another  case.    There  were  very 

(a)4IC7.&Gr.i49. 
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special  drciiinstanGes.  I  am  satisfied,  from  what  the  Lord 
Chancellor  said,  in  Parker  v.  MorreOj  that  he  did  not  consider 
that  any  such  general  proposition  as  the  defendant  has  con- 
tended for  was  established  by  the  case  of  Milner  y.  Singleton.  I 
do  not  think  that  this  is  a  case  in  which  I  ought  to  make  the 
order. 

I  was  pressed  with  an  analogy  that  might,  it  was  said,  be 
taken  from  the  recent  acts  of  Parliament,  by  which  the  legisla- 
ture has  enabled  parties  to  have  the  benefit  of  their  own  testi- 
mony. I^  in  certain  cases,  that  be  made  the  law,  I  am 
bound  to  follow  it  But  the  fact,  that  *in  cases  of  [*627] 
small  amount,  in  local  Courts,  parties  are  allowed  to 
give  evidence  in  support  of  their  own  interests,  is  rather  an  argu- 
ment against  than  for  the  practice  in  other  cases.  It  may  be 
true  that  there  are  cases  in  which  the  parties  have  no  evidence 
of  their  rights  but  that  which  their  own  statements^  if  received, 
would  afford ;  and  it  may  be  also  true  that  parties  in  such  cir- 
cumstances sometimes  fiul  from  want  of  evidence.  But  that  con- 
sequence is  not  alone  a  sufficient  ground  for  dispensing  with  the 
general  rule,  by  which  neither  the  plaintiff  nor  the  defendant,  in 
civil  cases,  can  be  a  witness  on  his  own  behalf 

I  do  not  mean  my  observations  to  apply  to  the  case  of  formal 
parties  merely ;  nor  do  I  mean  to  say  that  cases  may  not  arise 
in  which  the  Court  would,  at  the  hearing,  upon  directing  an 
issue,  direct  one  party  to  be  examined,  if  the  other  party  thought 
proper  to  examine  him ;  but  in  such  cases  the  direction  is  given, 
not  that  the  party  to  be  examined  may  have  the  benefit  of  his 
own  evidence,  but  in  order  that  another  party  may  have  an 
opportunity  of  testing,  by  a  cross-examination,  the  truth  of  the 
statement  in  the  answer  of  his  opponent  This  was  a  course  which 
appeared  to  me  to  be  proper  in  Freeman  v.  !Ihiham.{a) 

Motion  refused,  with  costs. 

(a)  6  Hue,  842. 

Vol.  VL  69 
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[*628]  *FlSHEB  V.  FlSHKB. 

1847:  A.pril  16th  and  2lBt      ' 

The  Court  will  not  make  an  order  permitting  a  plaintiif  in  an  aiifpiuX  bill,  who 
has  subsoquentlj  become  bankrupt  or  insolvent^  to  be  examined  as  a  witness  in 
the  cause  for  the  assignees  of  his  estate,  who  are  prosecuting  his  suit  by  supple- 
mental bilL 

Mb.  Jakes  Bussell  and  Mr.  Sidney  Smith,  for  the  assignees 
of  an  insolvent,  the  plaintiff  in  a  bill  of  revivor  and  supplement, 
moved  that  they  might  be  at  liberty  to  examine  as  a  witness, 
saving  just  exceptions,  the  insolvent,  the  plaintiff  in  the  original 
suit,  who  had  released  his  interest  in  the  surplus. 

Mr.  Bagdvawe  opposed  the  motion.(a) 

The  Vioe-Chancellor  refused  the  motion,  and  his  judg- 
ment was  aflarmed  by  the  Lord  Chancellor  ;(J)  but  it  has  been 
thought  useful,  with  reference  to  the  question  in  the  foregwng 
case,  {Hepworth  v.  Heshp^)  to  state  the  observations  of  the  Vux- 
Chancellor  in  his  judgment 

Vicb-Chanobllor  : — ^I  will  first  consider  this  case,  excluding 
the  cases  of  Bewatsan  v.  Toohey^ip)  and  Ewer  v.  AUdnsmid) 
That  the  question  raised  by  their  motion  is  one  of  form  and  ex- 
pense only,  is  manifest    The  assignees,  though  at  liberty  to 
adopt  the  insolvent's  suit,  are  not  bound  to  do  so.    They  might 
have  passed  it  by  and  instituted  an  original  suit  of  their 
•  [*629]    own,  in  which  suit  they  might  *clearly  have  examined 
*     the  insolvent  as  a  witness,  saving  just  exceptions.  Still, 
if  the  assignees  have  thought  proper  to  adopt  the  insolvent's 
suit,  they  must  take  the  consequences  of  doing  so.    The  ques- 
tion here  is,  whether  the  exclusion  of  the  insolvent's  evidence, 

(a)  The  oases  cited,  in  addition  to  those  referred  to  in  the  judgment,  were  Benmrn 
V.  Ohestar,  Jaa  57*7 ;  Eduxjwds  y.  Qoodmn^  10  Sim.  123 ;  End  y.  End^  3  Atk. 
511,  64*7 ;  JfatfeusT.  MachreOi^  1  Yes.  jun.  141 ;  and  Ham  y.  Hand,  2  Atk.  615. 

(6)  2  Ph.  236.  (6)  2  Diok.  799.  (<i)-2  Cox,  393. 
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saving  just  exceptions,  is  a  consequence  of  their  doing  so.  That 
question  appeals  to  me  to  resolve  itself  into  this — ^whether  the 
insolvent  at  this  time,  and  upon  the  pleadings,  is,  for  any  pur- 
pose, a  party  to  the  procedings.  If  yea,  cadit  questio  ?  if  nay, 
my  individual  opinion  would  be,  that  the  bankrupt  or  insolvent 
ought  to  be  received  as  a  witness  for  the  plaintiff  in  the  supple- 
mental suit 

First,  as  to  liability«for  costs.  The  practice  at  the  present  day 
Is,  I  believe,  settled,  i.  e.  that  if  a  sole  plaintiff  becomes  bank- 
rupt or  insolvent,  and  the  assignees  do  not  adopt  his  suit  by  sup- 
plemental bill,  the  bill  will  be  dismissed,  without  costs:  Wlieder 
V.  MaUns.{a)  Sharp  v.  J3ulktt,{b)  Lord  Huntingtotver  v.  Sherbom,{c) 
This  was  admitted  by  the  defendant's  counsel.  The  insolvent, 
therefore,  does  not  remain  a  party  for  the  purpose  of  answering 
any  demand  for  costs. 

Secondly,  with  respect  to  the  interest  of  the  insolvent  in  the 
result  of  the  suit,  it  is  admitted  that  all  his  interest  in  the  suit  is 
completely  transferred  to  his  assignees.  Does  he  remain  a  formal 
party  ?  That  his  name  remains  upon  the  record  in  the  original 
suit — that  all  future  orders  and  decrees  will  be  entitled  in  the 
original  and  supplemental  suits,  does  not  appear  to  me  to  answer 
this  question.  The  original  cause  having  been  institu- 
ted by  *and  in  the  name  of  the  insolvent,  his  name  must  [*630] 
of  necessity  be  used  as  a  means  of  describing  the  origi- 
nal cause.  But  the  question  remains,  whether  that  original  suit 
is  not  completely  merged  in  the  supplemental  suit,  and  the  insol- 
vent party  as  completely  discharged  from  the  proceedings  as  if 
the  assignees  had  filed  an  original  bill.  Although,  for  the  pur- 
pose of  describing  the  original  suit,  the  name  of  the  insolvent 
will  still  be  used,  he  will  not  be  served  with  any  of  the  proceed- 
ings, nor,  in  case  he  should  die,  will  his  representative  be  a 
necessary  party  to  the  future  proceedings.  My  conclusion,  in  the 
absence  of  authority,  would  be,  that  he  has  ceased  to  be  a 
party. 

I  do  not,  however,  mean  to  go  beyond  the  case  before  me,  or 

(a)  4  Madd.  171.  (»)  2  a  ib  a  496.  (e)  5  Beav.  380. 
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to  say  what  my  opinion  might  be  in  some  possible  cases;  as  in 
cases  where  the  bankruptcy  is  disputed,  or  otherwise  brought  in 
question.(a) 

The  question  remains,  how  far  are  these  observations  affected 
by  the  cases  of  Hewatsan  y,  Tookey^Q)  and  Ewer  v.  Aikins(m.{c) 
In  the  former  case,  Sir  Lloyd  Kenyon  made  an  order  similar  to 
what  is  now  asked ;  but  the  Lord  Chancellor  discharged  it.  I 
cannot,  however,  but  think  that  the  Lord  Chancellor  did  so  upon 
the  groimd  suggested  by  Mr.  Dickens,  that  the  bankrupt  remain- 
ed a  party,  not  in  name  only,  but  in  substance,  as  being  stiU 
liable  for  costs — a  liability  excluded  by  more  modem  authority. 

In  Muer  v.  Atkinson  the  three  plaintifls  were  partners, 
and  all  became  bankrupt  The  assignees  prosecuted 
[*631]  *the  suit,  and  applied  for  leave  to  examine  one  of  the 
three  bankrupts.  The  Master  of  the  EoUs  observing 
that  the  bankrupt  was  clearly  a  good  witness,  ordered  that  the 
original  bill  should  be  amended,  by  striking  out  the  name  of  the 
bankrupt  whom  the  assignees  desired  to  examine  as  a  plaintiff 
and  that  the  assignees  should  then  be  at  liberty  to  examine  him 
as  a  witness.  The  reporter  says,  the  Master  of  the  Rolls  thought 
it  the  more  regular  course  to  strike  out  the  name.  I  cannot  do 
that  in  the  present  case,  as  there  is  only  one  plaintiff  in  the 
original  suit ;  but  the  right  to  examine  a  plaintiff  in  such  a  case 
cannot  depend  upon  the  accident  of  whether  there  is  one  or 
more. 

These  two  cases  make  the  difficulty.  If  I  were  at  Hberty  to 
act  upon  my  own  opinion  of  what  might  be  safely  and  properly 
done,  I  should  at  once  make  the  order.  But  as  no  case  has  oc- 
curred in  which  it  has  been  made,  although  the  drcumstauces 
are  of  common  occurrence,  I  think  that,  if  the  order  be  now 
made  for  the  first  time,  it  should  proceed  from  a  higher  authority 
than  mine. 

(a)  Bee  Bobertson  Y,  SotUhgate,  6  Bsie,  223.      (5)  2  Dick.  "799.       (c)2  0qx,893. 
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*Grekn  v.  Briqgs.  [♦682] 

1849 :  June  ISth. 

In  a  mut  between  a  part  owner  and  managing  owner  of  a  ship  and  the  mortgagees 
of  I  he  shares  of  other  part  owners,  to  determine  the  question  of  right  to  the  freight 
and  earnings  of  the  shipi  the  same  being  claimed  by  the  plaintiff  towards  the  ex- 
penses of  repairs  and  oatflt  preparatory  to  the  voyage,  and  by  the  mortgagees  as 
applicable,  in  the  first  Instance,  to  the  payment  of  their  debt,  the  assignees 
of  the  mortgagors,  the  other  part  owners,  were  held  to  be  necessary  parties, 
and  not  to  be  entitled  to  their  costs. 

Tms  cause  came  on  for  Anther  directions.  The  Master  found, 
that,  after  deductmgteoneys  which  the  plaintiff  had  received,  a' 
balance  of  17,7781. 185.  was  due  to  the  plaintiff  in  respect  of  all 
and  every  the  sum  and  suma  of  money  paid  by  him,  or  then  re- 
maining unpaid,  and  for  which  he  was  liable,  for  and  in  respect 
of  the  expenses  properly  incurred  in  repairing,  refitting,  and 
fitting  out  the  ship  Thames,  in  and  after  the  month  of  June, 
1840,  and  in  the  year  1841,  previously  to  her  sailing  from 
London  on  the  voyage  or  adventure  in  the  pleadings,  &c.,  and  of 
all  the  expenses  properly  incurred  in  respect  of  the  said  ship,  or 
of  the  said  voyage  or  adventure,  firom  the  time  when  the  said 
ship  sailed  firom  London  in  the  month  of  July,  1841,  down  to 
the  determination  of  the  said  voyage  or  adventure  on  her  return 
to  London  in  the  year  1848.  And  the  Master  also  certified, 
that  he  did  not  find  that  the  defendants,  Briggs,  Thorbum,  & 
Co.,  or  either  of  them,  had  paid,  or  were  or  was  then  liable  to  pay, 
any  sum  or  sums  of  money  in  respect  of  any  such  repairs,  refit- 
ting, or  outfit,  or  other  expenses ;  and  he  found,  that  the  moneys 
received  for  fireight  and  earnings  on  the  homeward  voyage  ^ere 
less  than  the  expenses  of  such  homeward  voyage  by  a  sum  of 
1122.,  and  had  been  applied  towards  such  expenses. 


The  Solicitor' Oeneralj  Mr.  Wood,  and  Mr.  Palmer,  for  the 
plaintiGEI  asked  for  the  decree  for  payment  of  the  moneys  in 
question;  and  that  the  defendrnt  Briggs,  Thombum,  Sc  Co., 
might  be  ordered  to  pay  the  costs. 
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[*683]  *Mr.  WaJker  and  Mr.  Gairm^  for  the  defendants,  Briggs, 
Thorbum,  &  Co.,  submitted,  that,  having  regard  to  the 
difficulty  of  the  question,  the  Court  would  not  give  any  direc- 
tions as  to  costs,  and  certainly  would  not  order  the  defendants 
to  pay  the  costs  of  the  co-defendants,  the  assignees  of  Acraman 
&  Co. 

Mr.  Oshome^  for  the  assignees,  claimed  to  be  paid  their  costs, 
as  the  costs  of  defendants  who  had  been  made  parties,  not  in  re- 
spect of  any  interest  or  claim  of  their  own,  but  solely  for  the 
convenience  of  the  other  parties,  and  to  enable  them  to  obtain  a 
decision  on  the  question  in  dispute.  The  assignees  had  never 
resisted  the  plaintiff's  daim :  the  suit  had  bben  entirely  occasion- 
ed by  the  claims  of  Briggs,  Thorbum,  &  Co.,  which  the  Court 
had  held  to  be  unfounded.(c5) 


The  Vice-Chancellor,  adverting  to  the  rule  pursued  by  the 
Lord  Chancellor,  of  ordering  the  costs  to  be  paid  by.  the  party 
who  is  wrong,(6)  held,  that  the  defendants,  Briggs,  Thorbum,  & 
Co.,  must  pay  the  plaintiff  his  costs  of  the  suit  The  assignees 
of  Acraman  &  Co.,  the  mortgagors,  were  necessary  parties,  on 
two  grounds — ^first,  from  their  interest  in  any  surplus  of  the 
fund ;  and,  secondly,  because  the  amount  due  to  the  claimants 
on  the  fund  was  to  be  ascertained.  The  Court  could  not  order 
the  plaintiff  to  pay  the  costs  of  the  assignees,  nor  could  the  mort- 
gagees be  decreed  to  pay  them. 


[*634]  Let  the  defendant  Robert  Thorbom,  on  or  before  fta,  join  with  the 
plaintiff  In  receiving  the  sum  of  62461  9«.  4(2.,  in  &c,  or  the  cash,  Ex- 
chequer-bills, and  securities  of  which  the  same  sum  now  consists,  or  whereon  the 
same  is  now  invested,  together  with  all  interest  and  accumulations  thereon,  or 
on  any  part  thereof;  and  let  the  same,  when  so  received,  be  piud  to  the  plaintiff; 
and  let  the  defendants,  Briggs,  Thombum,  &  Oo.,  on  or  before  &c.,  also  pay  to 
the  plaintiff  the  sum  of  6931.  3«.  4d,  admitted  to  have  been  received  by  them ; 
and  the  costs  of  this  suit  to  be  taxed,  &c.    Liberty  to  apply. 

(a)  In  the  report  of  this  case,  p.  396,  the  names  of  counsel  appearing  for  the  dif- 
ferent  parties  are  inaccurately  stated.    They  Bhonld  be  represented  as  above. 
(»)  See  2  Ph.  645. 


CASES  IN  CHANCERY.  685 


Memoranda. 


♦MEMORANDA.  [*685] 

Afidrem  Henry  Lynchj  Esq.,  a  Master  in  Ordinary  of  the  High 
Court  of  Chancery,  resigned  his  office  on  the  25th  of  March, 
1847.  The  office,  which  thereby  became  vacant,  was  abolished 
by  Stat  10  &  11  Vict  c.  60. 

In  December,  1847,  William  Henry  Tinney,  Esq.,  one  of  Her 
Majesty's  Counsel,  was  appointed  a  Master  in  Ordinary,  in  the 
place  of  Samuel  Duckworth,  Esq.,  deceased. 

In  March,  1848,  Sir  David  Dundas  resigned  the  office  of 
Solicitor-General.  John  BomiUy,  Esq.,  one  of  Her  Majesty's 
Counsel,  was  appointed  Solicitor-General  on  the  26th  of  the 
same  month;  and  on  the  4th  of  April  following,  he  took  the 
oaths  of  office,  and  afterwards  received  the  honor  of  Knighthood. 

In  June,  1848,  Richard  T.  KindersJey,  Esq.,  one  of  Her  Ma- 
jesty's Counsel,  was  appointed  a  Master  in  Ordinary,  in  the  place 
of  Sir  Oiffin  Wilson,  Elnight,  deceased. 

In  the  vacation  after  Trinity  Term,  1848,  Arnold  WaUinger, 
Esq.,  was  called  to  the  degree  of  Serjeant-at-Law. 

On  the  28rd  of  February,  1849,  Edward  Lhyd,  John  Oreen- 
woody  Richard  Malins,  Frederic  Oalvert,  Henry  Singer  Keating, 
and  RoundeU  Palmer,  Esqr&,  were  appointed  of  Her  Majesty's 
Counsel 

On  the  6th  of  March,  1849,  James  R  Hope,  Esq.,  received  a 
patent  of  precedence. 


AS 


INDEX 


.  TO  ' 


PRINCIPAL    MATTERS 


ABJURATION. 
See  AuEK,  1,  2,  4. 

ACCEPTOR. 
See  Tbubteb  akd  Cestui  que  Tbust,  4. 

ACCOMMODATION  BILL. 
See  Bill  of  ExoHAvaE. 

ACCOUNT. 

See  Assignment,  1,  4. 
Administration  Suit,  1. 
Evidence,  2. 

ACKNOWLEDGMENT. 
See  MoBTOAGOB  and  Mobtgaqbe,  1. 

ACQUIESCENCE. 

A  colliery  proprietor  constructed  a  rail- 
way from  hia  colliery  across  the  lands  of 
seventl  other  persons  by  agreement,  and 
his  solicitors  wrote  a  letter  to  the  defend- 
ant, across  whose  lands  he  desired  to 
carry  the  railway,  refbrriDg  to  the  powers 
of  a  local  act  of  Parliament,  supposed  to 
enable  him  to  take  lands  withm  a  certain 
area  for  roadways,  and  offering  on  the 


Vol.  VL 


70 


part  of  the  plaintifl;  to  pay  him  for  the 
land  at  a  &ir  valuation.  The  defendant 
did  not  reply  to  the  letter,  and  the  rail- 
way was  made  across  his  land  without 
fVuther  communication  with  him.  A  year 
or  two  afterwards  the  plaintiff  and  de- 
fendant had  an  interview,  but  did  not 
agree  as  to  the  price  to  be  paid  for  the 
lan4 ;  and  three  or  four  years  after  the 
railway  was  made  the  defendant  brought 
his  ejectment,  whereupon  the  pUuntiff 
filed  hi^  bill  for  an  injunction,  charging 
acquiescence.  The  Court,  on  motion,  re- 
strained the  action,  upon  the  pUuntlff  giv- 
ing judgment  in  the  ejectment,  and  payiug 
a  sum  into  Court  not  less  than  the  amount 
of  the  utmost  valuation  of  the  land.  Fovh 
eU  V.  Thomas,  300 

See  Impbovement.  I,  2,  3,  4. 

SPEcmo  Pebfobmance,  1,  3,  4. 


ACTION. 

See  Abbbst. 

Injunction,  3,  4. 


ADMINISTRATION. 
See  ExEOUTOB,  2. 


ADMINISTRATION  SUIT. 

I.  The  admission  of  an  executor  by 
his  answer,  in  a  creditor's  sui^  that  he 
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had  paid  certain  legadea  bequeathed  by 
the  testator,  is  not  an  admission  of  assets 
entitling  the  plaintiff  to  a  decree  against 
the  executor  for  payment  of  his  debt 
without  taking  the  account,  when  the 
bill  does  not  specifically  charge  the  de- 
fendant with  having  made  himself  per- 
sonally liable,  but  prays  that  an  account 
may  be  taken,  and  the  estate  adminis- 
tered in  a  due  course  of  admimstration. 
Savage  y.  Lane^  32 

2.  Where  a  testator,  in  his  lifetime, 
conveyed  to  trustees  the  mines  and  min- 
erals under  certain  lands  upon  trusts  for 
himself  (the  testator)  for  life,  and  after 
his  death  upon  trust  for  sale,  and  out  of 
the  proceeds^first,  to  pay  all  his  debts, 
so  as  to  discharge  his  roal  and  personal 
estate  therefrom;  secondly,  to  apply 
30002.  to  the  purposes  of  his  will ;  and, 
lastly,  to  divide  the  surplus  among  cer- 
tain persons  therein  named — ^the  persons 
to  whom  the  surplus  is  thus  given  are 
proper  parties  to  a  creditor's  suit  seeking 
to  follow  the  real  as  well  as  the  personal 
estate  of  the  testator ;  but  the  Court  may, 
in  its  discretion,  make  a  decree  for  ad- 
ministration in  their  absence.  lb, 

3.  The  circumstance,  that  a  fund,  in 
which  a  party  takes  a  life  interest  under 
a  will,  is  transferred  by  the  executor  to 
the  trustees  of  that  fund  appointed  by 
the  will,  is  not  necessarily  and  conclu- 
sively a  severance  of  the  fund  from  the 
bulk  of  the  estate,  unless  the  executor 
has,  by  such  transfer,  done  all  that  it  is 
moumbent  upon  him  to  do  in  the  ad- 
ministration of  the  frmd.  Pennington  v. 
Buckley,  451 

4.  Upon  a  transfer  to  trustees  of  a  fund 
bequeathed  to  them  upon  trust  to  pay 
the  interest  to  a  tenant  for  life,  without 
any  bequest  of  the  corpus,  or  with  a  be- 
quest tiiereof  of  doubtful  validity,  and 
which  upon  construction  might  fail,  so 
that  the  corpus  would  ultimately  become 
part  of  the  residuary  estate,  the  trustees 
of  such  fund  are  not,  ipso  facto,  trustees 
for  the  residuaiy  legatees  or  the  next  of 
kin,  but  the  corpus  of  the  fund  must  be 
regarded  as  assets  of  the  testators  estate 
unadministered  ultra  the  life  estate.     lb. 

6.  The  drcumstance,  that  the  residue 
of  the  estate  (omitting  the  f\ind  so  vested 
in  trustees  for  the  tenant  for  life)  has 
been  administered  in  equity,  does  not 
affect  the  principle ;  nor  is  it  less  appli- 
cable, because,  from  the  time  which  has 
elapsed  since  the  death  of  the  testator, 
the  exeootor  is  not  a  neoeasaiy  parQr  in 


the  administration  of  the  paitjeolar  fun^ 
and  has  not  been  made  a  party  to  the 
suit  Ih. 

SeeBEOBXYEfi,  3, 


ADIONISTBATOIL 
BeeExEOUTOB. 

ADMISSION. 
Bee  Byidbnob,  1,  2. 

ADMISSIONa 
See  JNJUKonoK,*3. 

AFFIDAVIT  OF  SERVIOB. 

The  application  of  a  party  by  his 
counsel,  for  time  to  answer  affidavits  filed 
m  support  of  a  motion,  whereupon  time 
was  given  and  affidavits  filed,  is  not  an 
appearance  by  that  party  on  the  motion 
entitling  the  other  party  to  obtain  the  or- 
der on  a  subsequent  motion  day,  without 
an  affidavit  of  service — ^do  counsel  then 
appearing  for  the  opposing  party.  Huir 
ton  y.  Sepwartkf  319 


See  Obdxr,  1,  2. 


AGENT. 

1.  The  Factors  Act  (6  ft  6  Yict  c.  39) 
applies  to  mercantile  transactions,  and 
not  to  the  case  of  advances  made  upon  the 
security  of  furniture  used  in  a  furnished 
house, — not  in  the  way  of  trade, — to 
the  apparent  owner  of  such  furniture, 
such  apparent  owner  afterwards  appear- 
ing to  be  the  agent  intrusted  with  the 
custody  of  the  furniture  by  the  true 
owner.     Wood  v.  RowcUffe^  191 

2.  Such  "agent"  is  not  an  agent,  nor 
is  such  furniture  *' goods  and  merchan- 
dize" within  the  meaning  of  the  statute  6 
&  6  Vict,  a  39.  ift. 

See  BaoKBB. 
Intsbest. 

AGREEIOINT. 

See  Contract. 

Husband  and  Wif^  4. 
Stamp,  3. 
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ALIEN. 

1.  A^  who  was  by  birth  an  English- 
man, emigrated  to  the  United  States  of 
u\merica  after  (he  recognition  of  their  in- 
dependence by  the  Treaty  of  1783,  and 
took  the  oaths  of  obedience  to  the 
American  Government,  and  of  abjurar 
tion  of  all  other  allegiance, — ^married  an 
American  woman,  and  had  a  son  of  that 
marriage  (B.)  bom  in  the  United  States. 
B.  had  a  son  (C.,)  who  was  also  bom  in 
America,  out  of  the  Queen's  dominions : 
JBeld,  t^sX  C.  was  capable  of  inheriting 
real  estate  as  a  British  subject  within  the 
statutes  13  Geo.  3,  c.  21,  and  4  G«o.  2,  a 
21.    FUeh  Y.  Weber,  51 

2.  The  abjuration  by  a  British  subject 
of  his  allegiance  to  the  Crown,  and  his 
promise  of  obedience  to  a  foreign  state, 
although  it  might  have  rendered  him 
liable,  under  the  statute  3  James  1,  c  4, 
ss.  22,  23,  to  the  penalty  of  high  trea^ 
son,  does  not  therefore  disquidify  the 
children  of  such  British  subject  from  in- 
heriting, in  the  absence  of  any  attainder 
of  such  British  subject  by  judgment,  out- 
lawry or  otherwise.  J  6. 

3.  The  exclusion  from  the  benefits  of 
the  statute  4  Geo.  2,  c.  21,  s.  2,  of  the 
children  of  fathers  who  at  the  time  of 
their  birth,  were  liable  to  the  penalties 
of  high  treason  or  felony  in  case  of  the 
returning  into  tliis  kingdom  or  Ireland 
without  the  royal  license,  is  not  to  be 
oonstmcd  as  requiring  the  Court  to  deter- 
mine uicidentally,  and  in  the  absence  of 
the  party  charged,  that  he  has  been 
guilty  of  treason  or  felony ;  but  the  ex- 
clusion must  be  construed  fa  restricted  to 
that  class  of  offences  in  which  the  pen- 
alty is  annexed  to  the  fiict  of  returning 
without  license.  Ih, 

4.  The  privileges  which  the  statutes  4 
Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  confer 
are  the  privileges  of  the  children,  and  not 
of  the  father;  and,  therefore,  acts  intended 
by  a  British  bora  subject  to  have  the 
effect  of  acts  of  ubandonment  or  abjura- 
tion of  his  rights  in  that  character  do 
not  deprive  his  children  of  the  benefit 
of  the  statutes  of  the  4  Geo.  2.  c  21,  and 
13  Geo.  3,  c.  21,  unless  such  acts  bring 
them  within  the  disqualifying  provisions 
of  those  statutes.  lb. 

5.  A  person  claiming  the  benefit  of 
the  statute  13  Geo.  3,  c.  21,  does  not 
lose  that  benefit  only  because  he  does 
not  conform  or  qualify  in  the  manner  pre- 
scribed by  sect  3  of  that  Btatute,  within 


five  years  firom  the  accruer  of  his  right  or 
interest  id. 


ALIQUOT  SHARK 
SeePABms,  3. 

ALLEGIANOR 
See  AuEN,  1,  2. 

AMENDMENT. 

1.  Where  a  cause  is,  at  the  hearing, 
ordered  to  stand  over,  with  liberty  to  the 
plaintiff  to  amend  by  adding  parties,  and 
no  further  proceedings  are  taken,  the 
proper  course  for  the  defendant  is  to 
move,  upon  notice,  that  the  bill  be 
amended  within  a  certain  time,  or  that  it 
be  dismissed ;  and  not  to  move  that  it  be 
dismissed  simply.    Emerson  v.  Emerson, 

442 

2.  Under  an  order  made  at  the  hear- 
ing of  the  cause,  giving  the  plaintiff  leave 
to  amend  his  bill,  by  adding  proper  par- 
ties, with  apt  words  to  charge  them,  or 
by  stating  reasons  to  show  why  particu- 
lu*  persons  should  not  be  parties,  or  to 
file  a  supplemental  bill,  the  plaintiff  may 
amend  by  stating  a  grant  of  letters  of  ad- 
mmistration  to  the  estate  of  a  deceased 
person  to  one  who  is  already  a  defendant 
in  the  suit,  and  by  expunging  a  state- 
ment which  the  bill  originally  contained, 
that  the  deceased  person  had  died  insol- 
vent, and  had  no  personal  representative. 
Bateman  v.  Margerison,  60S 

BeeOBOBB,  4. 

AMERICAN  TREATY. 
See  Aliek,  L 

ANNUITY. 

1.  A  bequest  by  the  will  of  the  testa- 
trix of  an  annuity  to  her  "  servant,"  E. 
H.,  and  a  bequest  by  a  codicil  three  years 
afterwards,  of  an  annuity  of  the  same 
amount  to  her  "  servant,"  E.  H. — BM  to 
be  cumulative,  the  word  servant  not  ex- 
pressing the  motive,  but  being  descrip- 
tive only.    Boch  v.  CaOen,  631 

2.  Notwithstanding  the  principal  ques- 
tion in  the  suit  be  the  right  of  the  plain- 
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tiff  to  two  annuities,  one  of  which  only 
has  been  paid,  the  defendant,  on  a  de- 
cree being  made  for  the  arrears  of  the 
unpaid  annnity,  cannot  set  up  the  Sta- 
tute ol  Limitations  as  limiting  the  period 
of  the  account,  if  the  benefit  of  the  statute 
be  not  claimed  upon  the  pleadings.     lb. 

3.  An  annuity  given  by  a  will,  forming 
no  charge  upon  land,  but  being  personal 
only,  is  not  within  ths  Statute  of  limita- 
tions, 3  ft  4  WilL  4,  c.  27,  &  42.  Jb. 

See  CovENAirr. 

YXNDOB  AMD  PUBOHASKB,  3. 


ANSWER. 

See  Dehurbeb. 
Plba,  1. 

APPEABANGB. 

See  Plea,  2. 
Rbgeiybs,  4k 
Sebyioe. 

APPOINTMENT. 

Real  estate  was  devised  in  1778  to  the 
Bon-in-law  of  the  testator  for  his  life,  re- 
mainder to  his  daughter  (the  wife  of  such 
son-in-law)  for  her  life,  remainder  to  her 
first  and  other  sons  successively  in  tail, 
remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  cross  remainder 
between  them ;  and,  in  default  of  such 
issue  of  his  daughters,  to  such  person  or 
persons  as  she  should  by  deed  or  will  ap- 
point In  1841,  the  daughter,  the  donee 
of  the  power,  executed  a  deed-poU  of  ap- 
pointment, which,  reciting  the  limitations 
of  the  estate  by  the  will, — that  she  had 
not  any  issue  of  her  body,  and  that  she 
was  desirous  of  exercising  the  power 
subject  to  the  life-interest  of  her  hus- 
band and  herself  as  thereinafter  men- 
tioned,— ^appointed  that,  from  and  after 
the  decease  of  the  survivor  of  her  hus- 
band and  herself,  ''and  there  being  a 
failure  of  issue  of  her,"  the  said  donee  of 
the  power,  the  estate  should  go,  remain, 
and  be  unto  and  to  the  use  of  the  plain- 
ti^  his  heirs  and  assigns  forever : — Held, 
that  this  was  a  good  appointment  of  the 
estate  under  the  power.    Eno  v.  JSno, 

171 

See  Husband  akd  Wif^  6. 


APPORTIONMENT. 
See  Husband  and  Wm,  2,  3. 

APPROPRIATION. 

See  ADMINI8TRATIOI7  SUTT,  8. 

Assignment,  2,  3. 

EZEOUTOB,  2. 

ARREARa 
See  Annuity. 

ARREST. 

Cases  in  which  the  Court,  upon  orders 
mg  the  discharge  of  a  party  from  his 
arrest,  will  impose  upon  him  the  condi- 
tion that  he  shall  bring  no  action  in  re- 
spect of  the  arrest    Newton  y.  Atiiew, 

324 

See  PBiyiLsaE. 

ASSETS. 

See  Adxtnistbation  Suit,  1,  2,  4. 
Evidence,  1,  2. 

ExEGUTOB»  2. 

ASSIGNEE. 

See  Bankbupt. 

Insolvent  Dbbtob. 
Pabties,  9. 
Witness^  14. 

ASSIGNMENT. 

1.  A  Calcutta  firm,  by  a  letter  dated 
in  January,  and  received  in  London  on 
the  nth  March,  1841,  directed  their 
London  correspondents  to  hold  a  sum  of 
I  money,  (equal  to  a  lac  of  rupees,  at  the 
current  rate  of  exchange,)  payable  on  the 
19th  November,  following,  out  of  re- 
mittances and  consignments  on  the  gene- 
ral account,  at  the  disposal  of  a  cr^itor 
of  the  Calcutta  firm  in  Liverpool.  The 
Calcutta  house  at  the  same  time  ac- 
quainted the  Liverpool  house  of  the  di- 
rections which  bad  been  given.  The 
London  house  informed  the  Liverpool 
house  that  they  had  received  and  reg^- 
tered  the  order;  and  after  stating  that 
they  wore  in  advance  of  the  Calcutta 
house,  and  declining  to  accept  bills  for 
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any  part  of  the  aikiount,  saidf  that  if  re- 
mittaoces  ahould  come  forward  to  en- 
able them  to  meet  the  wiahea  of  the  Cal- 
cutta house,  tliey  would  lose  no  time  in 
advising  the  Liverpool  house.  The  Lon- 
don house  also,  in  acknowledging  to  the 
Calcutta  house  the  receipt  of  the  order, 
said,  that  the  state  of  their  acoounts  did 
not  then  warrant  them  in  meeting  the 
requisition,  but  they  would  meet  it,  if  in 
a  position  to  do  so,  before  November. 
The  Calcutta  house  revoked  the  order  by 
a  letter  of  January,  1842,  received  by  the 
London  house  on  the  12th  March,  1842, 
Hdd,  that  the  effect  of  the  triple  corres- 
pondence between  the  Calcutta  house 
and  the  London  house,  the  Calcutta 
house  and  the  Liverpool  house,  and  the 
London  house  and  the  Liverpool  house, 
entitled  the  Liverpool  house,  as  against 
the  London  house,  to  an  account  in 
equity  of  the  balance  on  1 2th  March, 
1841,  on  their  general  account  with  the 
Calcutta  house,  (giving  the  London  house 
credit,  in  such  account,  for  all  liabilities 
incurred  by  them  on  behalf  of  the  Cal- 
cutta house  on  that  day,)  and  of  the  con- 
signments and  remittances  of  the  Calcutta 
house  to  the  London  bouse  in  the  gene- 
ral account,  which  came  to  the  hands  of 
the  latter  between  the  12  th  March,  1841, 
and  the  12th  March,  1842.  Mdlcolm  v. 
Scott,  670 

2.  The  London  house  might  have  de- 
clined the  appropriation,  and  returned 
the  balance  of  the  account  to  the  Cal- 
cutta houae^  but  they  could  not,  as 
against  the  Calcutta  house,  have  retained 
any  balance  due  to  the  Calcutta  house, 
except  for  the  purpose  which  the  latter 
had  directed.  /&. 

3.  SemUe^  that  the  London  house  was 
not  merely  bound  to  pay  the  Liverpool 
house  the  amount  directed,  so  for  as  the 
balance  of  account  on  the  19th  Novem- 
ber, 1841,  enabled  them  to  do  so,  but 
was  bound  to  appropriate  all  the  remit- 
tances and  consignments  from  the  Cal- 
cutta house  on  general  account,  from  tiio 
receipt  until  the  revocation  of  the  order, 
after  reimbursing  themselves  in  respect 
of  their  advances  and  liabilities  on  behalf 
of  the  Calcutta  house,  at  the  time  tliey 
received  it  lb. 

4.  Semble^  that  the  communications  be- 
tween the  Calcutta  house  and  the  London 
house,  and  the  Calcutta  house  and  their 
Liverpool  creditor,  would  not  have  en- 
titled the  latter  firm  to  the  account  as 
against  the  London  house,  without  the 


communications  which  took  place  between 
the  London  and  the  Liverpool  firms.   lb. 

See  Evidence,  3. 

Iksolyent  Debtob,  1,  2. 


ATTORNEY. 
See  SoLioiTOB. 

ATTORNEY-GENEBAL. 
See  Plsadino,  2. 

AUCTIONEER. 

See  Agent. 

Yendob  and  Pubchabbb,   6. 

BAILIFF. 
See  Infant,  2,  3. 

BANKRUPT. 
See  Witness,  14. 

BANKRUPTCY. 

1.  A  joint  flat  in  bankruptcy  was 
issued  agamst  two  partners,  pending  a 
suit  by  one  of  them  against  the  other  and 
a  third  person  who  1«&  previously  retired 
from  the  business,  to  set  aside  the  partner- 
ship agreement  on  the  ground  of  fraud 
and  mis-representation  on  the  part  of  both 
defendants,  and  for  ro- payment  of  the 
monejTS  which  the  plaintiff  had  brought 
into  the  concern  under  that  agreement 
The  assignees  obtained  leave  from  the 
Court  of  Review  to  prosecute  the  suit 
against  the  retired  partner,  and  they  pro- 
ceeded by  supplemental  bill,  in  which  the 
creditors'  assignees  were  plahitifl'd  and  the 
official  assignee  and  the  retired  partner 
were  defendants : — //c^  that  the  credi- 
tors' assignees,  who  represented  not  only 
the  original  plaintiff  on  whose  behalf  re- 
lief was  sought,  but  also  the  bankrupt 
partner  who  was  an  original  defendant 
against  whom  relief  was  sought,  could  not 
sustain  the  suit  against  the  retired  partner. 
Bobertsony.  Southgate,,  636 

2.  SembUy  that,  in  such  a  case,  the  suit 
might  have  been  prosecuted  by  assignees 
appointed  to  represent  the  separate  estate 
of  the  plaintiff  in  the  original  suit      lb. 
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3.  Quasre^  whether  if  it  had  appeared 
in  evidence  In  the  suit,  that  the  defendant 
the  retired  partner,  was  alone,  or  other- 
wise, answerable  for  the  fraud,  the  Court 
could,  in  such  a  case,  have  made  a  condi- 
tional decree,  imposing  terms  upon  the 
plamtiffs,  as  representing  the  bankrupt, 
who  was  originally  charged  as  defendant 

lb. 

See  Tbustbb  and  Cestui  qub  Tbcbt,  4. 


BIDDER  AT  SAXE. 
See  YxNDOB  and  Pubchaseb,  4. 

BILL. 

See  Pleading,  2. 
Revivor. 

Substitutbd  Sebtiob. 
Supplement. 

BILL  OP  DISCOVERY. 


See  Costs,  4. 
Discovert. 


BILL  OF  EXCHANGE. 

A.  accepted  a  bill  of  exchange  for  1602. 
drawn  by  and  for  the  accommodation  of 

B.  B.  indorsed  the  bill,  and  then,  in  order 
to  facilitate  its  being  discounted,  procured 

C.  to  indorse  it  B.  subsequently,  and 
before  it  became  due,  delivered  the  bill 
to  a  person  who  advanced  him  1002. 
upon  it  When  the  bill  became  due  the 
holder  demanded  payment  of  the  1002. 
from  C,  and  C.  some  weeks  afterwards 
took  up  the  bill  by  giving  the  holder  a 
new  bill  of  exchange  for  1602.,  and  the 
holder  then  paid  him  a  further  sum  of 
602.,  in  addition  to  the  1002.  he  bad  for- 
merly paid  to  B.  C.  brought  his  action 
against  A.  upon  the  bill,  and  B.  filed  his 
bill  to  restrain  the  action,  and  have  the 
bill  delivered  up.  The  common  injunc- 
tion was  obtained,  but  was  dissolved  on 
the  merits,  and  C.  recovered  judgment  in 
the  action.  At  the  hearing  the  bill  was 
dismissed  for  want  of  equity,  with  costs. 
ffammon  v.  Sedgwick^  266 

See  Trustee  and  Cestui  que  Tbust,  4. 


BILL  OF  SALE. 


See  Evidbnce,  3. 


BOND. 
See  EzEOUTOB,  2,  3. 

-     BOROUGK 
See  Stat.  8  ft  9  Yior.  a  18. 

BREACH  OP  TRUST. 
See  Parties^  7. 

BRITISH-BORN  SUBJECT. 
See  AiJEN,  1,  i. 

BROKER. 

1.  Brokers,  in  the  dty  of  London,  being 
directed  to  purchase  iron,  delivered  to  the 
buyer  bought  notes,  purporting  to  be 
notes  of  the  contract  for  the  iron,  not  dis- 
closing the  name  of  the  seller,  the  brokers 
guaranteeing  the  performance  of  the  con- 
tract; and  the  buyer  paid  the  broken 
their  commission,  together  with  a  deposit 
in  part  payment  of  the  price  of  the  iron. 
The  buyer  afterwards  discovered  that 
there  was  no  principal  seller  of  the  iron, 
other  than  one  of  the  firm  of  brokers, 
who  intended  himself  to  perform  the  con- 
tract: and  upon  a  bill  filed  by  parties 
from  whom  the  buyer  of  the  iron  had  ob- 
tained money  on  the  security  of  the  con- 
tracts, the  deposits  were  ordered  to  be 
repaid,  with  interest     Wilson  v.  Shorty 

366 

2.  If  in  such  a  case  the  plaintiffs  had, 
before  the  bUl  was  filed,  abandoned  all 
interest  in  the  contracts  for  the  iron,  they 
could  not  afterwards  sue  for  the  recovery 
of  the  deposits ;  but  the  cancellation  of 
certain  letters  which  gave  the  plaintiffs  an 
interest  in  the  contract  as  against  the 
brokers,  the  plaintiffs  being  at  the  time 
of  such  cancellation  ignorant,  and  the 
brokers  knowing  the  truth  of  the  case, 
does  not  in  equity  protect  the  brokers 
from  the  claim  of  the  plaintifib  for  the  re- 
covery of  the  deposits.  2  b. 

3.  If  the  plaintiffs  had  known  that  the 
brokers  were  also  the  sellers  of  the  iron, 
or  if  the  plaintiffs  were  otherwise  not  de- 
ceived by  their  representations,  they 
would  not  have  been  entitled  to  relief  in 
equity.     Wilson  v.  Shorty  366 

4.  Knowledge  by  the  bnyer  of  the  &ct 
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fhat  there  was  not  any  seller  of  the  iron 
other  than  the  brokers,  wonld  not  affect 
parties  advancing  money  to  the  buyer  on 
the  faith  of  representations  made  to  them 
by  the  brokers,  that  the  contract  was  reg- 
ular and  valid,  nor  deprive  such  parties 
of  the  right  of  rescinding  the  transaction 
and  recovering  payments  which  had  been 
made.  lb, 

6.  There  is  a  remedy  in  equity  as  well 
as  at  law,  by  a  principal  against  his  broker 
or  agent,  to  recover  a  sum  of  money  paid 
to  the  broker  on  his  untrue  r^resentation 
that  he  had  entered  into  a  contract  for  his 
principal,  which  alleged  contract  had  in 
&ct  no  existence.  Jh. 


BUILDING  SOCIETY. 

The  plafaoitiff  became  a  member  ot,  a^d 
purchased  twelve  and  a  half  shares  in  a 
building  society,  oonstituted  under  the 
statute  6  ft  7  Will.  4,  o.  32,  and  the  society 
advanced  a  sum  of  7502.  in  respect  of  such 
shares,  upon  a  conveyance  of  certain  pro- 
perty to  the  trustees  of  the  society  by 
way  of  mortgage.  Acoording  to  the  rules 
of  the  society,  I0«.  per  month  subscrip- 
tion, and  49.  per  month  redemption  mo- 
neys, were  pajrable  on  each  share,  until 
a  sum  of  120i.  per  share  should  be  realized 
for  the  non-purchasing  members.  On  a 
bill  against  the  trustees  for  redemption : — 
Beld^  that,  upon  the  terms  of  the  mort- 
gage-deed and  the  rules  of  the  society,  the 
plaintiff  was  entitled  to  redeem  only  upon 
payment  of  all  the  fliture  subscriptions  on 
his  shares  until  the  dissolution  of  the  soci- 
ety, the  probable  duration  of  the  society 
to  be  ascertained  by  calculation,  and  the 
fliture  payments  to  be  treated  as  if  imme- 
diately due.    MMey  y.  .Baker,  87 


OEBTinOATB  OF  SHIP  BEGISTRY. 
•      See  Ship,  1,  2,  6. 

CHAMPERTY. 

Though  the  Court  will  not  enforce  a 
contract  for  the  purchase  of  a  litigated 
right,  yet  if  a  lawful  contract  for  the  pur- 
chase of  an  undisputed  right  be  made,  and 
the  necessity  for  litigation  as  against  third 
persons  arise  out  of  circumstances  after- 
wards discovered,  the  purchaser  or  as- 
signee is  not  precluded  from  suing  upon 
his  contract  It  is  not  champerty  where 
the  right  purchased  was  originally  clear, 
but  the  litigation  is  the  result  of  drcum- 


stances  subsequently  arismg  or  subse- 
quently known.     Wilson  v.  Shortf     366 


CHARITY. 

See  CoNSTBUcnoN,  14. 
HoBTMAiN  Act. 


CHILDREN. 
See  AuEK,  1, 4. 

COMMISSIONERS  FOR  REDUCTION 
OF  NATIONAL  DEBT. 

See  Pleadikq,  2. 

COMMITTAL. 
See  Rbosyeb,  2. 

CONSIDERATION. 
See  Bill  or  Exghanqb. 

CONSTRUCTION. 

1.  Bequest  of  sums  of  consols  and  4JL  per 
Cent  Annuities,  to  the  testator's  wife  for 
her  life,  and  at  her  decease  one  hall'  of  the 
produce  of  such  sums  to  be  received  and 
divided  amongst  the  testator's  surviving 
brothers  and  sisters,  and  their  issue,  share 
and  share  alike : — Held^  that  the  brothers 
and  sisters  living  at  the  death  of  the  testa- 
tor took  vested  interests  in  theAind,  liable 
to  be  divested  by  their  death,  leaving  issue 
before  the  period  of  distribution ;  and  that 
such  issue  took,  by  substitution,  for  their 
parents.    Shaikr  v.  Grovea^  162 

2.  Devise  and  bequest  of  residuary, 
real  and  personal  estate  to  the  testator's 
son  and  the  heirs  of  his  body  forever,  and, 
in  case  the  son  should  die  without  child- 
ren, the  whole  to  be  divided  amongst  the 
testator's  surviving  grandcbUdren,  share 
and  share  alike : — the  son  takes  an  estate 
tail  in  the  freehold  part  of  the  property. 
Abramy.  Ward,  365 

3.  Real  estate  was  devised  in  1778,  to 
the  son-in-law  of  the  testator  for  his  life, 
remainder  to  his  daughter  (the  wife  of 
such  son-in-law)  for  her  life,  remainder 
to  her  first  and  other  sons  successively 
in  tail,  remamder  to  her  daughters  as 
. ^  Iq  common  in  tail,  with  crooi 
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rmaindere  between  them;  and,  in  de- 
fault of  such  issue  of  bis  daughters,  to 
such  person  or  persons  as  he  sliould  by 
deed  or  will  appoint  In  1841,  the  daugh- 
ter, the  donee  of  the  power,  executed  a 
deed-poll  of  appointment,  which,  reciting 
the  limitations  of  the  estate  by  the  will, 
— that  she  had  not  any  issue  of  her  body, 
and  that  she  was  desirous  of  exercising 
the  power  subject  to  the  life  interest  of 
her  husband  and  herself  as  thereinafter 
mentioned, — appointed  that,  from  and 
after  the  decease  of  the  survivor  of  her 
husband  and  herself,  ''  and  there  being  a 
failure  of  issue  of  her''  the  said  donee  of 
the  power,  the  estate  should  go.  remain, 
and  be  unto  and  to  the  use  of  the  plain- 
tiff his  heirs  and  assigns  forever : — Edd, 
that  this  was  a  good  appointment  of  the 
estate  under  the  power.    Eno  v.  JSno. 

ni 

4.  That  the  words  "and  there  bemg 
a  failure  of  issue  o^"  &a,  must  be  read 
either  parenthetically,  or  as  applying  to 
the  time  of  the  death  of  the  survivor  of 
the  donee  of  the  power  and  her  husband. 

lb. 

6.  That  the  construction  that  the  donee 
might  have  intended  to  appoint,  or  to  re> 
servo  a  power  to  appoint,  to  the  female 
descencTants  of  sons,  or  to  give  such  de- 
scendants the  chance  of  taking  by  descent, 
would  be  merely  conjectural ;  and,  more- 
over, was  excluded  by  the  express  Ian- 
g^ge  of  the  will  creating  the  power, 
which  made  no  provision  for  female  de- 
scendants of  male  issue, — and  rebutted 
by  the  great  age  of  the  donee,  who  was 
then  without  any  issue.  lb, 

6.  That  the  title  of  the  plaintiff  under 
the  appointment,  was  one  which  the 
Court,  in  a  suit  for  specific  performance, 
would  compel  the  purchaser  to  take.    Jb. 

1.  A  gift  to  children  in  tail  not  com- 
prehending all  the  issue,  followed  by  a 
limitation  over  in  terms — "  on  &ilure  of 
issue,"  will  generally  be  read  as  meaning 
fvU  such  issue  as  are  before  mentioned, 
unless  it  appears  from  the  context  that 
other  issue  than  these  provided  for,  were 
intended  to  take.  lb. 

8.  If  the  question  had  arisen  entirely 
under  the.  wUl  of  the  daughter,  and  the 
words  "  there  being  a  failure  of  issue  of" 
&C.,  had  been  found  in  that  will,  following 
limitations  to  her  issue  like  those  con- 
tained in  the  will  of  1778,  in  this  case, 
those  words  would  have  been  construed 
to  refer  to  a  &ilure,  not  of  issue  generally, 


but  of  such  issue  as  the  will  had  pre- 
viously provided  for.  lb. 

9.  For  the  purpose  of  determining  the 
meaning  of  such  a  limitation,  the  principle 
of  construction  must  be  the  same,  whether 
the  instrument  be  a  deed  or  a  will  JSno 
V.  JBnOy  171 

10.  On  construing  an  appointment  of 
stock  in  these  Word^  '*  unto  and  among 
my  said  brother  and  my  sisters  and  my 
nephews  and  nieces  living  at  the  decease 
of  my  wtte  in  equal  shares  and  propor- 
tions," it  was  held,  that  the  qualifications 
of  living  at  the  death  of  t)i&  wife  attached 
only  to  the  nephews  and  nieces,  the  last 
antecedent    Baker  v.  Bakar^  269 

11.  The  directiop  as  to  the  shares  and 
proportions  in  which  the  legatees  are  to 
take  the  property  does  not  affect  the  con- 
struction of  Uie  wo^ds  which  describe '^e 
persons  who  are  to  take.  lb, 

12.  The  legatees  took  per  capita.    lb,' 

13. .  Household  furniture  does  not  pass 
under  the  description  of  "fixtures  and 
fittings  up."   Smmom  v.  SimmoM^    352 

14.  Bequest  for  the  benefit  of  unbene- 
ficed curates,  whose  annual  incomes  do 
not  exceed  361,  and  to  such  as  shall  be 
recommended  in  a  certain  manner — Held 
TO  comprise  two  classes, — ^those  having  ' 
incomes  of  352.  and  under,  and  also  those 
recommended  in  the  way  7>)e8cribed.' 
Pennington  v.  Bvddey,  453 

16.  A  testfitor  entitled  to  a  copyhold 
estate  in  remainder  expectant  upon  the 
determination  of  the.  life  estate  of  his  wlfo 
in  the  same  premises,  by  his  will  gave 
the  income  of  all  his  property,  wherever 
situate,  or  of  whatsoever  kind,  to  his  wife, 
for  her  life;,  and,  at  her  decease  he  gave 
all  the  property  then  left  by  him,  and  of 
which  she  was  to  have  the  income  for  her 
lifb,  to  bis  children;  and  on  his  wife% 
death,  or  second  marriage,  he  directed 
his  trustees  to  receive  the  rents  and 
dividends  arising  from  the  estate  and 
effects  he  should  die  possessed  o^  and  to 
apply  the  same  in  the  maintenance  of  his 
children  until  the  youngest  should  attain 
twenty-one : — HeM^  that  the  interest  of 
the  testator  in  remainder  in  the  copyhold 
estate  passed  by  his  will.    Ford  v.  JFbrd^ 

486 

16.  The  tendency  of  modem  decisions 
is  to  read  the  different  dauaes  of  the 
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nine  will  referentially  to  each  other, 
unless  thej  are  clearly  independent    Id, 

492 

See  Hkirlooms. 

Remotbnbss,  1,  2,  4. 
Trustee  asJ)  Cestui  que  Trust,  3, 
4,6. 


CONTEMPT. 
SeeBsoEiyER^  2. 


CONTRACT. 
See  Broker. 

OttA.MPBRTY. 

Partnership. 

Title,  1. 

Yminofi  Ain>  Purgeuher,  1  2. 


COPYHOLDa 

See  INSOLVENT-DEBTOR)  1. 


COPT  OP  BILL. 

In  a  suit  by  some  of  the  members  of  a 
cla^s  claiming  to  be  entitled  under  a 
conditional  llmitatiou  by  devise  in  favor 
of  such  class,  against  parties  who  claimed 
under  a  recovery  suffered  of  the  estate  by 
the  first  taker  under  the  same  devise,  the 
other  members  of  the  class  in  the  same 
interest  as  the  plaintiffs,  who  decline  to 
become  co-plaintiffs,  may  be  served  with 
the  copy  of  the  bill,  under  the  29th 
Order  of  August,  1841 ;  and,  if  they 
are  required  to  appear  and  answer  their 
costs  must  be  paid  by  the  plaintiffs. 
Abram  v,  Ward^  107 


COSTS. 

1.  A  defendant  against  whom  the  bill 
has  been  dismissed  with  costs,  to  be  paid  Salisbury^ 
by  the  plaintiff,  and  received  by  the  plain- 
tiff out  of  the  estate  to  be  administered 
in  the  cause,  is  not  bound  to  serve  the 
parties  interested  in  the  estate  with  a 
warrant  to  attend  the  taxation,  but  may 
proceed  with  the  taxation,  serving  the 
plaintiff  only  with  the  warrant  Lander 
V.  IngersoQt  73 


2.  A  plaintiff  suing  in  forma  pauperis, 
brought  his  bill  to  redeem  two  estates, 
but  was  held  to  be  entitled  to  redeem 
one  estate  only,  and  the  mortgagee  was 

Vol.  VI.  71 


allowed  to  add  his  costs  of  the  suit,  in 
respect  of  both  estates,  to  the  principal 
and  interest  due  to  him  on  the  security 
of  the  redeemable  estate.  Batc?ielor  y. 
Middletan,  86 

3.  A  defendant  whose  motion  to  dis-  ' 
miss  was  answered  by  a  replication,  re- 
vising to  accept  costs  for  preparing  and 
serving  the  notice,  and  proceeding  with ' 
his  motion,— it  was  refbeed  with  costs, 
minus  20a*-  Wright  v.  Angk^  109 

4i  The  costs  of  exceptions  to  the  an- 
swer 6f  a  defendant  to  a  bill  of  discovery, 
which  the  Master,  under  the  19th  Order 
of  December,  1833,  has  certified  ought 
to  be  borne  by  the  defendant,  are  not 
within  the  28th  Order  of  April,  1828,  or 
the  124th  Order  of  May  1846 ;  but  the 
Court  will,  upon  application  (ex  parte,) 
order  sudi  costs  to  be  taxed  and  de- 
ducted from  the  costs  of  the  suit  payable 
to  the  defendant    Bughes  v.  Clerk^    195 

See  Administration  Suit,  4. 
Copt  of  Bill,  1. 
Executor,  1. 
Injunction,  1,  2. 
Mortgagor  and  Mortoaoee,  6, 6. 
Order,  4. 
Outlawry. 
Parties,  9. 


COVENANT. 

Where  a  husband  covenanted  by  his 
marriage  settlement,  to  give,  devise,  be- 
queath, and  secure  to  his  widow  an 
annuity  for  her  life  after  his  decease,  to  be 
levied,  raised,  and  paid  to  her  by  his  heirs, 
executors,  or  administrators,  and  the 
husband  afterwards  died  intestate — It 
was  held,  on  the  authority  of  Crouch  v. 
Stratum,  that  the  widow's  slmre  of  the 
husband's  personal  estate,  under  the  Sta- 
tute of  Distributions,  was  not  to  be  taken 
by  her  as  a  performance  of  his  covenant, ' 
either  wholly  or  pro  tanto.    Saiubury  v. 


626 


See  Partnership,  1. 


CREDITOB& 
See  Parties,  4. 


CUMULATIVE  LEGACY. 
See  Annuity,  1. 
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DAMAGES. 
See  Partnership,  1. 

DEBTOR  AND  OBBDITOR. 

1.  Merely  roduntary  declarations  iudi- 
cating  the  intention  of  a  creditor  to  for- 
give or  release  a  debt,  if  thej  are  not 
evidence  of  a  release  at  law,  do  not  con- 
stitute a  release  in  equity.  Cross  v. 
Sprigg^  562 

2.  Unless  there  be  a  consideration,  or 
some  equitable  ground  of  distinction, 
equity  in  such  a  case  follows  the  law. 

See  AasiemiSMT,  1. 

Insolvent  Dertor,  3. 

TRUETtBE  AND  CESTUI  QUE  TRTTBT,  4. 

DECLARATION. 
BeeDEOREE,  2. 

DECLARATIONS. 
See  Debtor  and  Creditor,  1. 

DECREE. 

1.  Decree  for  specific  performance  of 
an  agreement  for  the  purchase  of  part  of 
the  estate  comprised  in  a  mortgage  which 
had  been  assigned  to  the  plaintiff;  and 
for  redemption  of  the  remainder  of  the 
estate  by  the  defendants,  according  to 
their  priorities,  or  for  successive  foreclo- 
sures ;  and  in  case  of  redemption  by  the 
prior  mortgagees  in  their  order,  then  for 
redemption  by  the  subsequent  mortgagees 
successively,  or  for  their  successive  rore- 

« closure.    Sober  v.  Kemp^  160 

2.  Where  it  is  referred  to  the  Master 
to  approve  of  a  settlement  in  pursuance 
of  an  executory  trust,  the  court  does  not 
usually  insert  in  the  order  declarations  as 
to  the  interests  which  the  parties  are 
thereafter  to  take,  but  merely  directs  the 
Master  to  approve  of  a  settlement  m 
conformity  with  the  will,  articles,  or  other 
direction  upon  which  it  is  to  be  founded 
WiXkUum  v.  Teak,  254 

See  Bankruptcy,  3. 
Defendant. 
Plbadino. 


DEED. 
See  CoNBTRuonoN,  7. 

DEPENDANT. 

If  a  defendant,  who  has  been  examined 
by  the  plaintiff  as  a  witness  in  the  cause, 
submits  to  a  decree  against  himself,  not- 
withstanding such  examination,  the  fact 
of  that  exammation  having  been  had  can- 
not be  sust^ed  by  the  otiier  defendants 
who  have  not  been  examined,  as  an  ob« 
jection  to  the  decree  against  them. 
SmxOi  V.  SmiHh,  524 

See  Pleadino,  2. 

Settino  down  Cause. 
Witness,  6,  12. 


DELIVERY  UP  OP  INSTRUMENTS^ 
Ac. 

See  Bill  of  Exohanoe. 
p,l. 


DEMURRER. 

By  the  effect  of  the  37th  General  Order 
of  August,  184],  the  answer  put  in  by  a 
defendant  to  an  original  bill,  although  it 
extends  to  matters  retained  in  the 
amended  bill,  does  not  preclude  the  de- 
fendant from  demurring  generally  to  such 
amended  bill,  by  overruiing  the  demui^ 
rer,  as  it  would  have  been  held  to  do  be- 
fore that  Order  was  made.  WyUk  r. 
EOice,  505  • 

See  Discovert. 

Improteicents,  1. 
OuTBTANDma  Term. 
Witness,  t. 


DEPOSIT. 

See  Spboifio  Performanoe,  2. 
Vendor  and  Purchaser,  6. 


DEVISE. 
See  Construction,  2. 

DILIGENCE. 
See  Trustee  and  Cestui  que  Truot,  1, 2. 
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DISOHABaSL 

See  Abrbst. 
Motion,  }. 


DIS30VERT. 

Demurrer  to  a  bill  of  discovery,  in  aid 
of  action  on  the  case  for  negligence,  al- 
lowed ;  it  appearing  by  the  bill  that  the 
cause  of  action  had  not  arisen  within  six 
jean  before    the.  suit    Bmith  y.  Ibx, 

386 

DISCBETION. 

See  Tbusteb  and  Cxstui  qui  Trust, 
6,7. 


DISMISSAL  OF  BIUi. 

See  AlONDMENT. 

Costs,  3. 

General  Order  TCinu.  or  Octo- 
ber, 1842. 


DISSENTEBS. 
See  Stat.  1  SuS  Yiot.  a  46. 

DRAWER  OP  BILL. 
See  Trustee  and  Cestui  Que  Trust,  4. 

ENROLMENT. 
See  Mortgagor  and  Mortgagee,  3. 

EQUITABLE  MORTGAGE. 
See  Regeivbr,  4, 

EQUITY  RESERVED. 
See  SEiTiNa  down  Cause,  2. 

ERROR  IN  ORDER  OR  DECREE. 

See  GsmRAL  Order  XLY.  or  Afrii^ 
1828. 

ESTATE  TAIL. 

See  Construction,  2. 
Remoteness,  1. 


EVIDENCE. 

1.  Qucdrtf  whether  an  admission  of 
the  x>ayment  of  legacies  by  the  executor 
is,  in  any  case,  a  conclusive  admission  of 
assets.     Savage  y,  Lane^  32 

2.  Payment  by  the  executor  of  the  in- 
terest of  a  legacy  to  the  tenant  for  life 
under  the  will  is  not  conclusive  as  an  ad- 
mission of  assets  by  the  executor ;  but 
such  payment  may  be  explained  as  hav- 
ing been  made  by  mistake,  or  for  other 
reasons  or  causes ;  and  hi  that  case  the 
usual  account  of  assets  may  be  directed 
at  the  suit  of  parties  interested  in  the  es- 
tate.   Postkthwaite  y.  Mounsey^      33,  n. 

3.  Assignment  by  the  sheriff  proved 
by  the  bill  of  eale  of  the  under-sherifl| 
without  proof  of  the  authority  by  the 
sheriff  to  the  under-sheriff  Wood  v. 
Bowdife,  186 

4.  Quaere^  whether  a  deed  vesting 
lands  in  trustees  for  a  charitable  use,  not 
enrolled  under  the  atat  9  Geo.  2,  c.  36, 
and  therefore  within  that  act  "  null  and 
void,"  is  admissible  in  evidence,  for  the 
purpose  of  showing  upon  what  trusts  the 
lands  are  held,  the  party  having  the  legal 
estate  admitting  that  he  is  a  trustee,  and 
claiming  no  beneficial  interest  AUomey- 
generaly.  Ward,  482 

6.  An  averment  in  the  bill,  that  a  de- 
fendant htid  obtained  a  grant  of  letters  of 
administration  of  the  estate,  and  was  the 
legal  personal  representative  of  the  author 
of  the  truHt,  is  sufficiently  proved  by  the 
production  of  such  letters  of  administra- 
tion, notwithstanding  they  appear  to  have 
been  granted  on  a  date  subsequent  to  the 
institution  of  the  suit  Bdteman  v  Mar- 
geridouj  496 

6.  A  deed,  dated  the  2nd  of  April, 
1813,  made  between  a  mother  and  her 
two  illegitimate  children,  recited,  that,  by 
a  prior  deed  of  the  28th  November.  1804, 
a  trust  fund  had  been  appointed  by  the 
mother  to  one  of  such  children,  subject  to 
a  power  of  revocation,  which  was  thereby 
expressed  to  be  exercised,  as  to  one 
moiety,  in  favor  of  the  other  child.  The 
recited  deed  of  the  28th  of  November, 
1804,  was  not  produced,  and  no  evidence 
of  it  (beyond  such  recital)  was  given. 
The  deed  of  the  2nd  April,  1813,  was  in 
another  suit  declared  not  to  be  a  vaUd 
appointment,  being  in  &vor  of  persons 
whom  the  Court  held  not  to  be  objects  of 
the  power  reserved  in  the  recited  deed  of 
the  28th  of  November,  1804;  and  in  a 
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had  paid  certain  legadea  beqaeathed  by 
the  testator,  is  not  an  admission  of  assets 
entitling  the  plaintiff  to  a  decree  against 
the  executor  for  payment  of  his  debt 
without  taking  the  account,  when  the 
bill  does  not  specifically  charge  the  de- 
fendant with  having  made  himself  per- 
sonally liable,  but  prays  that  an  acoount 
may  be  taken,  and  the  estate  adminis- 
tered in  a  due  course  of  administration. 
Savage  y.  Lane,  32 

2.  Where  a  testator,  in  his  lifetune, 
conveyed  to  trustees  the  mines  and  min- 
erals under  certain  lands  upon  trusts  for 
himself  (the  testator)  for  life,  and  after 
his  death  upon  trust  for  sale,  and  out  of 
the  proceeds— first,  to  pay  all  his  debts, 
80  as  to  discharge  his  real  and  personal 
estate  thereflx^;  secondly,  to  apply 
30002.  to  the  purposes  of  his  will ;  and, 
lastly,  to  divide  the  surplus  among  cer- 
tain persons  therein  named — ^the  persons 
to  whom  the  surplus  is  thus  given  are 
proper  parties  to  a  creditor's  suit  seeking 
to  follow  the  real  as  well  as  the  personal 
estate  of  the  testator ;  but  the  Ck>urt  may, 
in  its  discretion,  make  a  decree  for  ad- 
ministration in  their  absence.  lb. 

3.  The  circumstance,  that  a  fund,  in 
which  a  party  takes  a  life  interest  under 
a  will,  is  transferred  by  the  executor  to 
the  trustees  of  that  fund  appointed  by 
the  will,  is  not  necessarily  and  conclu- 
sively a  severance  of  the  fund  from  the 
bulk  of  the  estate,  unless  the  executor 
has,  by  such  transfer,  done  all  that  it  is 
moumbent  upon  him  to  do  in  the  ad- 
ministration of  the  fimd.  Pennington  v. 
Suckky,  451 

i.  ITpon  a  transfer  to  trustees  of  a  fund 
bequeathed  to  them  upon  trust  to  pay 
the  interest  to  a  tenant  for  life,  without 
any  bequest  of  the  corpus,  or  with  a  be- 
quest tiiereof  of  doubtful  validity,  and 
which  upon  construction  might  fail,  so 
that  the  corpus  would  ultimately  become 
part  of  the  residuary  estate,  the  trustees 
of  such  fund  are  not,  ipso  facto,  trustees 
for  the  residuaiy  legatees  or  the  next  of 
kin,  but  the  corpus  of  the  fund  must  bd 
reg^ded  as  assets  of  the  testators  estate 
unadministered  ultra  the  life  estate.     Ih. 

6.  The  circumstance,  that  the  residue 
of  the  estate  (omitting  the  fund  so  vested 
in  trustees  for  the  tenant  for  life)  has 
been  administered  in  equity,  does  not 
affect  the  principle ;  nor  is  it  less  appli- 
cable, because,  from  the  time  which  has 
elapsed  since  the  death  of  the  testator, 
the  execator  is  not  a  neoeaeaiy  parQr  in 


the  administration  of  the  paiticalar  fimd, 
and  has  not  been  made  a  party  to  the 
suit  lb. 

SeeKsCEivsB,  3, 


ADMINISTRATOR. 
See  ExEonroB. 


ADMISSION. 
See  EnoBiraB,  1,  2. 

ADMISSIONa 
See  lNjTnronoK,'3. 

AFFIDAVIT  OF  SBRVIOB. 

The  application  of  a  party  by  his 
counsel,  for  time  to  answer  affidavits  filed 
in  support  of  a  motion,  whereupon  time 
was  given  and  affidavits  filed,  is  not  an 
appearance  by  that  party  on  the  motion 
entitling  the  other  party  to  obtain  the  or- 
der on  a  subsequent  motion  day,  without 
an  affidavit  of  service — no  counsel  then 
appearmg  for  the  opposing  party.  Mvi' 
ton  V.  Hepworth^  319 

See  Obobr,  1,  2. 

AGENT. 

1.  The  Factors  Act  (6  ft  6  Vict  c.  39) 
applies  to  mercantile  transactions,  and 
not  to  the  case  of  advances  made  upon  the 
seciuity  of  furniture  used  in  a  furnished 
house, — not  in  the  way  of  trade, — to 
the  apparent  owner  of  such  furniture, 
such  apparent  owner  afterwards  appear- 
ing to  be  the  agent  intrusted  with  the 
custody  of  the  furniture  by  the  true 
owner.     Wood  v.  Bowdijfe^  191 

2.  Such  "  agent"  is  not  an  agent,  nor 
is  such  furniture  "goods  and  merchan- 
dize" within  the  meaning  of  the  statute  5 
&  6  Vict,  a  39.  lb. 

See  Bboeeb. 
Intebbst. 

AGREEMENT. 

See  OoNTBAOT. 

Husband  asu  Wif^  i. 
Stamp,  8. 
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ALIEN. 

1.  A^  who  was  by  birth  an  English- 
man, emigrated  to  the  United  States  of 
America  after  (he  recognition  of  their  in- 
dependence by  the  Treaty  of  1783,  and 
took  the  oaths  of  obedience  to  the 
American  Government,  and  of  abjura- 
tion of  all  other  allegiance, — married  an 
American  woman,  and  had  a  son  of  that 
marriage  (B.)  bom  in  the  United  States. 
B.  had  a  son  (C.,)  who  was  also  bom  in 
America^  out  of  the  Queen's  dominions : 
jaidd^  that  C.  was  capable  of  inheriting 
real  estate  as  a  British  subject  within  the 
statutes  13  Geo.  3,  c.  21,  and  4  Geo.  2,  a 
21.    Fitch  V.  Weber,  61 

2.  The  abjuration  by  a  British  subject 
of  his  allegiance  to  the  Crown,  and  his 
promise  of  obedience  to  a  foreign  state, 
although  it  might  have  rendered  him 
liable,  under  the  statute  3  James  1,  c.  4, 
sa  22,  23,  to  the  penalty  of  high  trea- 
son, does  not  therefore  disquidify  the 
children  of  such  British  subject  from  in- 
heriting, in  the  absence  of  any  attainder 
of  such  British  subject  by  judgment,  out- 
lawxy  or  otherwise.  Ih. 

3.  The  exclusion  from  the  benefits  of 
the  statute  4  Geo.  2,  c.  21,  s.  2,  of  the 
children  of  fathers  who  at  the  time  of 
their  birth,  were  liable  to  the  penalties 
of  high  treason  or  felony  in  case  of  the 
recuming  into  tiiis  kingdom  or  Ireland 
without  the  royal  license,  is  not  to  be 
oonatmcd  as  requiring  the  Court  to  deter- 
mine lucideDtally,  and  in  the  absence  of 
the  party  charged,  that  he  has  been 
guilty  of  treason  or  felony ;  but  the  ex- 
clusion must  be  construed  tiB  restricted  to 
that  class  of  offences  in  which  the  pen- 
alty is  annexed  to  the  fiict  of  returning 
without  license.  Ih, 

4.  The  privileges  which  the  statutes  4 
Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21,  confer 
are  the  privileges  of  the  children,  and  not 
of  the  father;  and,  therefore,  acts  intended 
by  a  British  bom  subject  to  have  the 
effect  of  acts  of  abandonment  or  abjura- 
tion of  his  rights  in  that  character  do 
not  deprive  Ms  children  of  the  benefit 
of  the  statutes  of  the  4  Geo.  2.  c  21,  and 
13  Geo.  3,  c.  21,  unless  such  acts  bring 
them  within  the  disqualifying  provisions 
of  those  statutes.  Jb. 

5.  A  person  claiming  the  benefit  of 
the  statute  13  Geo.  3,  a  21,  does  not 
lose  that  benoflt  only  because  he  does 
not  uoutbrm  or  qualify  in  the  manner  pre- 
scribed by  sect  3  of  that  statute,  within 


five  years  firom  the  accruer  of  his  right  or 
interest  Ib» 


ALIQUOT  SHARK 
SeePABms,  3. 

ALLEGIANCE. 
See  AuEN,  1,  2. 

AMENDMENT. 

1.  Where  a  cause  is,  at  the  hearing, 
ordered  to  stand  over,  with  liberty  to  the 
plaintiff  to  amend  by  adding  parties,  and 
no  further  proceedings  are  taken,  the 
proper  course  for  the  defendant  is  to 
move,  upon  notice,  that  the  bill  be 
amended  within  a  certain  time,  or  that  it 
be  dismissed ;  and  not  to  move  that  it  be 
dismissed  simply.    JBmerson  v.  M^mersan, 

442 

2.  Under  an  order  made  at  the  hear- 
ing of  the  cause,  giving  the  pUuntiff  leave 
to  amend  his  bill,  by  adding  proper  par- 
ties, with  apt  words  to  churge  them,  or 
by  stating  reasons  to  show  why  particu- 
lar persons  should  not  be  parties,  or  to 
file  a  supplemental  bill,  the  plaintiff  may 
amend  by  stating  a  grant  of  letters  of  ad- 
mmistration  to  the  estate  of  a  deceased 
person  to  one  who  is  already  a  defendant 
in  the  suit,  and  by  expunging  a  state- 
ment which  the  bill  originally  contained, 
that  the  deceased  person  had  died  insol- 
vent, and  had  no  personal  representative. 
Bateman  v.  Margeriaon,  60S 

See  Obdkb,  4. 


AMERICAN  TREATT. 
See  AuEN,  ]. 


ANNUITY. 

1.  A  bequest  by  the  will  of  the  testa- 
trix of  an  annuity  to  her  "  servant,"  E. 
H.,  and  a  bequest  by  a  codicil  three  years 
afterwards,  of  an  annuity  of  the  same 
amount  to  her  ''  servant,"  E.  H. — Heid  to 
be  cumulative,  the  word  servant  not  ex- 
pressing the  motive,  but  being  descrip- 
tive only.    Boch  v.  CaUen,  631 

2.  Notwithstanding  the  principal  ques- 
tion in  the  suit  be  the  right  of  the  plain- 
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tiff  to  two  annuities,  one  of  which  only 
has  been  paid,  the  defendant,  on  a  de- 
cree being  made  for  the  arrears  of  the 
unpaid  annaity,  cannot  set  up  the  Sta- 
tute of  Limitations  as  limiting  the  period 
of  the  account,  if  the  benefit  of  the  statute 
be  not  claimed  upon  the  pleadings.     2  b. 

3.  An  annuity  given  by  a  will,  formmg 
no  charge  upon  land,  but  being  personal 
only,  is  not  within  ths  Statute  of  Limita- 
tions, 3  &  4  WilL  4,  c.  27,  &  42.  Jb. 

See  GoTSNAKT. 

Yendob  and  Pubohaseb,  3. 


ANSWER. 

See  Demubbeb. 
Plea,  1. 

APPEARANCE. 

See  Plea,  2. 
Reoeiveb,  4b, 
Sebyioe. 

APPOINTMENT. 

Real  estate  was  devised  in  1778  to  the 
son-in-law  of  the  testator  for  his  life,  re- 
mainder to  his  daughter  (the  wife  of  such 
son-in-law)  for  her  life,  remainder  to  her 
first  and  other  sons  successively  in  tail, 
remainder  to  her  daughters  as  tenants  in 
common  in  tail,  with  cross  remainder 
between  them ;  and,  in  default  of  such 
issue  of  his  daughters,  to  such  person  or 
persons  as  she  should  by  deed  or  will  ap- 
point In  1841,  the  daughter,  the  donee 
of  the  power,  executed  a  deed-poll  of  ap- 
pointment, which,  reciting  the  limitations 
of  the  estate  by  the  will, — that  she  had 
not  any  issue  of  her  body,  and  that  she 
was  desirous  of  exercising  the  power 
subject  to  the  life-interest  of  her  hus- 
band and  herself  as  thereinafter  men- 
tioned,— ^appoiuted  that,  from  and  after 
the  decease  of  the  survivor  of  her  hus- 
band and  herself,  "and  there  being  a 
failure  of  issue  of  her,"  the  said  donee  of 
the  power,  the  estate  should  go,  remun, 
and  be  unto  and  to  the  use  of  the  plain- 
tiff, his  heirs  and  assigns  forever : — Held^ 
that  this  was  a  good  appointment  of  the 
estate  under  the  power.    Eno  v.  Eno^ 

171 

See  Httsbakd  akd  Wira^  6. 


APPORTIONMENT. 
See  HusBAin)  and  Wife,  2,  3. 

APPROPRLiTION. 
See  Administbatio^  Suit,  8. 

ASSIQNIISNT,  2,  3. 
EXEOUTOB,  2. 

ARREARa 

See  Annuitt. 

ARREST. 

Gases  in  which  the  Court,  upon  order- 
ing the  discharge  of  a  party  from  his 
arrest,  will  impose  upon  him  the  condi- 
tion that  he  shall  bring  no  action  in  re- 
spect of  the  arrest    KewUm  v.  Askew, 

324 

See  Pbivileqe. 

ASSETS. 

See  ADMnnBTBATioN  Suit,  1,  2,  4. 
Evidence,  1,  2. 
executob,  2. 

ASSIGNEE. 

SeeBANKBUPT. 

Insolvent  Debtob. 
Pabties,  9. 
Witness,  14. 

ASSIGNMENT. 

1.  A  Calcutta  firm,  by  a  letter  dated 
in  January,  and  received  in  London  on 
the  11th  March,  1841,  directed  their 
j  London  correspondents  to  hold  a  sum  of 
money,  (equal  to  a  lac  of  rupees,  at  the 
current  rate  of  exchange,)  payable  on  the 
19th  November,  following,  out  of  re- 
mittances and  consignments  on  the  gene- 
ral account,  at  the  disposal  of  a  creditor 
of  the  Calcutta  firm  in  Liverpool  The 
Calcutta  house  at  the  same  time  ao- 
quainted  the  Liverpool  house  of  the  di- 
rections which  had  been  given.  The 
London  house  informed  the  Liverpool 
house  that  they  bad  received  and  regis- 
tered the  order;  and  after  stating  that 
they  wore  in  advance  of  the  Calcutta 
house,  and  declining  to  accept  biUa  for 
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any  part  of  the  amount,  said,  that  if  re- 
mittances should  come  forward  to  en- 
able them  to  meet  the  wishes  of  the  Cal- 
cutta house,  they  would  lose  no  lime  in 
advising  the  Liverpool  house.  The  Lon- 
don house  dIso,  in  acknowledging  to  the 
Calcutta  house  the  receipt  of  the  order, 
said,  that  the  state  of  their  accounts  did 
not  then  warrant  them  in  meeting  the 
requisition,  but  they  would  meet  it,  if  in 
a  position  to  do  so,  before  November. 
The  Calcutta  house  revoked  the  order  by 
a  letter  of  January,  1842,  received  by  the 
London  house  on  the  12th  March,  1842, 
ffddy  that  the  effect  of  the  triple  corres- 
pondence between  the  Calcutta  house 
and  the  London  house,  the  Calcutta 
house  and  the  Liverpool  house,  and  the 
London  house  and  the  Liverpool  house, 
entitled  the  Liverpool  house,  as  against 
the  London  house,  to  an  account  in 
equity  of  the  balance  on  12th  March, 
1841,  on  their  general  aocount  with  the 
Calcutta  house,  (giving  the  London  house 
credit,  in  such  aocount,  for  all  liabilities 
incurred  by  them  on  behalf  of  the  Cal- 
cutta house  on  that  day,)  and  of  the  con- 
signments and  remittances  of  the  Calcutta 
house  to  the  London  house  in  the  gene- 
ral account,  whioh  came  to  the  hands  of 
the  latter  between  the  12th  March,  1841, 
and  the  12th  March,  1842.  Makolm  v. 
Scott,  670 

2.  The  London  house  might  have  de- 
dined  the  appropriation,  and  returned 
the  balance  of  the  account  to  the  Cal- 
cutta house,  but  they  could  not,  as 
against  the  Calcutta  house,  have  retained 
any  balance  due  to  the  Calcutta  house, 
except  for  the  purpose  which  the  latter 
had  directed.  Ih. 

S.  SemblA,  that  the  London  house  was 
not  merely  bound  to  pay  the  Liverpool 
house  the  amount  directed,  so  for  as  tlie 
balance  of  account  on  the  19th  Novem- 
ber, 1841,  enabled  them  to  do  so,  but 
was  bound  to  appropriate  all  the  remit- 
tances and  consignments  fh>m  the  C^U- 
cutta  house  on  general  account,  from  the 
receipt  until  the  revocition  of  tlxo  order, 
after  reimbursing  themselves  in  respect 
of  their  advances  and  liabilities  on  behalf 
of  the  Calcutta  house,  at  the  tune  they 
received  it  Jb. 

4.  Serrible^  that  the  communications  be- 
tween the  Calcutta  house  and  the  London 
house,  and  the  Calcutta  house  and  their 
Liverpool  creditor,  would  not  have  en- 
titled the  latter  firm  to  the  account  as 
against  the  London  house,  without  the 


communications  which  took  place  between 
the  London  and  the  Liverpool  firms.   lb. 

See  EviDEXGE,  3. 

Insolyent  Debtob,  1,  2. 


ATTORNEY. 
See  SoLioiTOB. 

ATTORNEY-GENERAL. 
See  Pleadiko,  2. 

AUCTIONEER. 

See  AOENT. 

Vendor  aud  Pubchabbb,   6. 

BAILIFP. 
See  Intant,  2,  3. 

BANKRUPT. 
See  Witness,  14. 

BANKRUPTCY. 

1.  A  joint  fiat  in  bankruptcy  was 
issued  agamst  two  partners,  pending  a 
suit  by  one  of  them  against  the  other  and 
a  third  person  who  had  previously  retired 
from  the  business,  to  set  aside  the  partner- 
ship agreement  on  the  ground  of  fraud 
and  mis-representation  on  the  part  of  boih 
defendants,  and  for  ro- payment  of  the 
moneys  which  the  plaintiff  had  brought 
into  the  concern  under  that  agreement 
The  assignees  obtained  leave  from  the 
Court  of  Review  to  j>ro8ecute  the  suit 
against  the  retired  partner,  and  they  pro- 
ceeded by  supplemental  bill,  in  wliich  the 
creditors'  assignees  were  plumtifl's  and  tlie 
official  assignee  and  the  retired  partner 
were  defendants: — Held,  timt  the  credi- 
tors' assignees,  who  represented  not  only 
the  original  plaintiff  on  whose  behalf  re- 
lief was  sought,  but  also  the  bankrupt 
partner  who  was  an  original  defendant 
against  whom  relief  was  sought,  could  not 
sustain  the  suit  against  the  retired  partner. 
BoberUony.  Southgate,,  636 

2.  Semhle,  that,  in  such  a  case,  the  suit 
might  have  been  prosecuted  by  assignees 
appointed  to  represent  the  separate  estate 
of  the  plaintiff  in  the  (uiginal  suit      lb. 
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3.  QtuBre^  whether  if  it  had  appeared 
in  evidence  in  the  suit,  that  the  defendant 
the  retired  partner,  was  alone,  or  other- 
wise, answerable  for  the  fraud,  the  Court 
could,  in  such  a  case,  have  made  a  condi- 
tional decree,  imposing  terms  upon  the 
plaintifb,  as  representing  the  bankrupt, 
who  was  originally  charged  as  defendant 

See  Trustee  akd  Cestui  que  Tbust,  4. 

BIDDER  AT  SALE. 
See  Yemdos  aitd  Puschaseb,  4. 

BILL. 

See  Pleasing,  2. 
Revivor. 

Substituted  Seryioe. 
sufplbkent. 

BILL  OF  DISCOVERY. 

See  Costs,  4. 
Discovert. 


BILL  OF  EXCHANGE. 

A  accepted  a  bill  of  exchange  for  1602. 
drawn  by  and  for  the  accommodation  of 

B.  B.  indorsed  the  bill,  and  then,  in  order 
to  facilitate  its  being  discounted,  procured 

C.  to  indorse  it  B.  subsequently,  and 
before  it  became  due.  delivered  the  bill 
to  a  person  who  advanced  him  1002. 
upon  it  When  the  bill  became  due  the 
holder  demanded  payment  of  the  1001 
from  C,  and  C.  some  weeks  afterwards 
took  up  the  bill  by  giving  the  holder  a 
new  bUl  of  exchange  for  1602.,  and  the 
holder  then  paid  him  a  frirther  sum  of 
60^,  in  addition  to  the  1002.  he  bad  for- 
merly paid  to  B.  C.  brought  his  action 
against  A.  upon  the  bill,  and  B.  filed  his 
bill  to  restrain  the  action,  and  have  the 
bill  delivered  up.  The  common  injunc- 
tion was  obtained,  but  was  dissolved  on 
the  merits,  and  C.  recovered  judgment  in 
the  action.  At  the  hearing  the  bill  was 
dismissed  for  want  of  equity,  with  costs. 
ffammon  v.  Sedgwick^  256 

See  Trustee  and  Cestui  que  Trust,  4. 


BILL  OF  SALE. 
See  EviDSNOEy  3. 


BOND. 
See  JELeboutob,  2,  3. 

-     BOROUGH. 
See  Stat.  8  ft  9  Yior.  o.  18. 

BREACH  OF  TRUST. 
SeePABTiESy  1. 

BRinSH-BORN  SUBJECT. 
See  hiJKSf  1,  4. 

BROKER. 

1.  Brokers,  in  the  city  of  London,  being 
directed  to  purchase  iron,  delivered  to  the 
buyer  bought  notes,  puiporting  to  be 
notes  of  the  contract  for  the  iron,  not  dis- 
closing the  name  of  the  seller,  the  brokers 
guaranteeing  the  performance  of  the  con- 
tract; and  the  buyer  paid  the  brokers 
their  commission,  together  with  a  deposit 
in  part  payment  of  the  price  of  the  iron. 
The  buyer  afterwards  discovered  that 
there  was  no  principal  seller  of  the  iron, 
other  than  one  of  the  firm  of  brokers, 
who  intended  himself  to  perform  the  con- 
tract: and  upon  a  bill  filed  by  parties 
from  whom  the  buyer  of  the  iron  had  ob- 
tained money  on  the  security  of  the  con- 
tracts, the  deposits  were  ordered  to  be 
repaid,  with  interest     Wilson  v.  Short, 

366 

2.  If  in  such  a  case  the  plaintiffs  bad, 
before  the  bill  was  filed,  abandoned  all 
interest  in  the  contracts  for  the  iron,  they 
could  not  afterwards  sue  for  the  recovery 
of  the  deposits ;  but  the  canceUation  of 
certain  letters  which  gave  the  plaintifis  an 
interest  in  the  contract  as  against  the 
brokers,  the  pbiintififs  being, at  the  time 
of  such  cancellation  ignorant,  and  the 
brokers  knowing  the  truth  of  the  case, 
does  not  in  equity  protect  the  brokers 
from  the  claim  of  the  plaintiffs  for  the  re- 
covery of  the  deposita  lb, 

3.  If  the  plaintiffs  had  known  that  the 
brokers  were  also  the  sellers  of  the  iron, 
or  if  the  plaintiffs  were  otherwise  not  de- 
ceived by  their  representations,  they 
would  not  have  been  entitled  to  relief  in 
equity.     Wilson  v.  Shorty  366 

4.  Knowledge  by  the  buyer  of  the  ftct 
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that  there  wm  not  any  seUer  of  the  iron 
other  than  the  brokera,  would  not  affect 
parties  advancing  money  to  the  buyer  on 
the  faith  of  representations  made  to  them 
by  the  brokers,  that  the  contract  was  reg- 
ular and  valid,  nor  deprive  such  parties 
of  the  right  of  resdndmg  the  transaction 
and  recovering  payments  which  had  been 
made.  Ih, 

6.  There  is  a  remedy  in  equity  as  well 
as  at  law,  by  a  principal  against  his  broker 
or  agent,  to  recover  a  sum  of  money  paid 
to  the  broker  on  his  untrue  representation 
that  he  had  entered  into  a  contract  for  his 
principal,  which  alleged  contract  had  in 
(act  no  existenoe.  Jb. 


BUILDINa  80CIBTY. 

The  plauitiff  became  a  member  o(  a^d 
purchased  twelve  and  a  half  shares  in  a 
building  society,  constituted  under  the 
statute  6  Jt  7  Will.  4,  o.  32,  and  the  society 
advanced  a  sum  of  7  602.  in  respect  of  such 
shares,  upon  a  conveyance  of  certain  pro- 
perty to  the  trustees  of  the  society  by 
way  of  mortgage.  According  to  the  rules 
of  the  society,  lOa,  per  month  subscrip- 
tion, and  4a.  per  month  redemption  mo- 
neys, were  payable  on  each  share,  until 
a  sum  of  1201,  per  share  should  be  realized 
for  the  non-purchasing  members.  On  a 
bUi  against  the  trustees  for  redemption : — 
Sdd^  that,  upon  the  terms  of  the  mort- 
gage-deed and  the  rules  of  the  society,  tho 
pl^tiff  was  entitled  to  redeem  only  upon 
payment  of  all  the  future  subscriptions  on 
his  shares  until  the  dissolution  of  the  soci- 
ety, the  probable  duration  of  the  society 
to  be  asoertained  by  calculation,  and  the 
fttture  payments  to  be  treated  as  if  imme- 
diately due.    Muky  y.«AiAer,  87 


OKBTIFIOATB  OF  SHIP  RBGISTRY. 
•      See  Ship,  1,  2,  6. 

OHAMPBBTT. 

Though  the  Court  will  not  enforce  a 
contract  for  the  purchase  of  a  litigated 
right,  yet  if  a  lawful  contract  for  the  pur- 
chase of  an  undisputed  right  be  made,  and 
the  necessity  for  Utigation  as  against  third 
persons  arise  out  of  circumstances  after- 
wards discovered,  the  purchaser  or  as- 
signee is  not  precluded  from  suing  upon 
his  contract  It  is  not  champerty  where 
the  right  purchased  was  originally  clear, 
but  the  litigation  is  the  result  of  circum- 


stances subsequently  arising  or  subse- 
quently known.     Wilson  v.  Short,     366 


CHARITT. 
See  GoNBTBUonoN,  14. 

MOBTMAQC  AOT. 


CHILDBEN. 
Bee  AuEN,  1,  4. 

COMMISSIONERS  FOR  REDUCTION 
OF  NATIONAL  DEBT. 

See  Plbadivq,  2. 

OOMMITTAIi. 
See  BbokvxB)  2. 

CONSIDERATION. 
See  Bill  or  ExGHAKas. 

CONSTRUCTION. 

1.  Bequest  of  sums  of  consols  and  41  per 
Cent  Annuities,  to  the  testator's  wife  for 
her  life,  and  at  her  decease  one  hall'  of  the 
produce  of  such  sums  to  be  received  and 
divided  amongst  the  testator's  surviving 
brothers  and  sisters,  and  their  issue,  share 
and  share  alike : — Heldj  that  the  brothers 
and  sisters  living  at  the  death  of  the  testa- 
tor took  vested  mterests  in  the  Aind,  liable 
to  be  divested  by  their  death,  leaving  issue 
before  the  period  of  distribution ;  and  that 
such  issue  took,  by  substitution,  for  their 
parents.    ShaUer  v.  Orovea,  162 

2.  Devise  and  bequest  of  residuary, 
real  and  personal  estate  to  the  testator's 
son  and  the  heirs  of  his  body  forever,  and, 
in  case  the  son  should  die  without  child- 
ren, the  whole  to  be  divided  amongst  the 
testator's  surviving  grandchildren,  share 
and  share  alike : — the  son  takes  an  estate 
tail  in  the  freehold  part  of  the  property. 
Abramy.  WarcL  166 

3.  Real  estate  was  devised  in  1778,  to 
the  son-in-law  of  the  testator  for  his  life, 
remainder  to  his  daughter  (the  wife  of 
such  sonin-law)  for  her  life,  remainder 
to  her  first  and  other  sons  successively 
in  tail,  remainder  to  her  daughters  a» 
tenants  in  commoD  in  tail,  with  crosB 
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remainden  between  them;  and,  in  de- 
&ult  of  such  issue  of  his  daughters,  to 
such  person  or  persons  as  he  should  by 
deed  or  will  appoint  In  1841,  the  daugh- 
ter, the  donee  of  the  power,  executed  a 
deed-poll  of  appointment,  which,  reciting 
the  limitations  of  the  estate  by  the  will, 
— ^that  she  had  not  any  issue  of  her  body, 
and  that  she  was  desirous  of  exercising 
the  power  subject  to  the  life  interest  of 
her  husband  and  herself  as  thereinafter 
mentioned, — appointed  that,  ftx>m  and 
after  the  decease  of  the  surrivor  of  her 
husband  and  herself  '*  and  there  being  a 
fieulure  of  issue  of  her"  the  said  donee  of 
the  power,  the  estate  should  go,  remain, 
and  be  uuto  and  to  the  use  of  the  plain- 
tiff, his  heirs  and  assigns  forever : — Hdd^ 
that  this  was  a  good  appointment  of  the 
estate  under  the  power.    Bno  v.  Mo. 

171 

4.  That  the  words  "and  there  being 
a  failure  of  issue  of)"  fta,  must  be  read 
either  parenthetically,  or  as  applying  to 
the  time  of  the  death  of  the  survivor  of 
the  donee  of  the  power  and  her  husband. 

lb. 

6.  That  the  construction  that  the  donee 
might  have  intended  to  appoint,  or  to  re^ 
servo  a  power  to  appoint,  to  the  female 
descendants  of  sons,  or  to  give  such  de- 
scendants the  chance  of  taking  by  descent, 
would  be  merely  conjectural ;  and,  more- 
over, was  excluded  by  the  express  lan- 
guage of  the  will  creating  the  power, 
which  made  no  provision  for  female  de- 
scendants of  male  issue, — and  rebutted 
by  the  great  age  of  the  donee,  who  was 
then  without  any  issue.  lb. 

6.  Th&t  the  title  of  the  plaintiff  under 
the  appointment,  was  one  which  the 
Court,  in  a  suit  for  specific  performance, 
would  compel  the  purchaser  to  take.   lb. 

7.  A  gift  to  children  in  taUnot  com- 
prehending all  the  issue,  foUowed  by  a 
limitation  over  m  terms — "  on  failure  of 
issue,"  will  generally  be  read  as  meaning 
all  such  issue  as  are  before  mentioned, 
unless  it  appears  from  the  context  that 
other  issue  than  these  provided  for,  were 
intended  to  take.  lb. 

8.  If  the  question  had  arisen  entirely 
under  the  will  of  the  daughter,  and  ttie 
words  "  there  being  a  failure  of  issue  of" 
Ac,  had  been  found  in  that  will,  following 
limitations  to  her  issue  like  those  con- 
tained in  the  will  of  1778,  in  this  case, 
those  words  would  have  been  construed 
to  refer  to  a  failuroi  not  of  issue  generally, 


but  of  such  issoe  as  the  win  had  pre* 
viously  provided  for.  lb, 

9.  For  the  purpose  of  determming  the 
meaning  of  such  a  limitation,  the  principle 
of  construction  must  be  the  same,  whether 
the  mstrument  be  a  deed  or  a  will  Eno 
V.  Sno,  171 

10.  On  oonstruing  an  appointment  of 
stock  in  these  Words,  "  unto  and  among 
my  said  brother  and  my  sisters  and  my 
nephews  and  nieces  living  at  the  decease 
of  my  wife  in  equal  shares  and  propor- 
tions," it  was  held,  that  the  qualificationn 
of  living  at  the  death  of  the  wife  attached 
only  to  the  nephews  and  nieces,  the  last 
antecedent    Baker  v.  Bakery  269 

11.  The  directioji  as  to  the  shares  and 
proportions  in  which  the  legatees  are  to 
take  the  property  does  not  affect  the  con- 
struction of  the  words  which  describe  the 
persons  who  are  to  take.  lb. 

12.  The  legatees  took  per  capita.    Jb.- 

13.  Household  furniture  does  not  pass 
under  the  description  of  "fixtures  and 
fittings  up."   Simmons  v.  SimmorUj    352 

14.  Bequest  for  the  benefit  of  unbene- 
ficed curates,  whose  annual  incomes  do 
not  exceed  352.,  and  to  such  as  shall  be 
recommended  in  a  certain  manner^ jETeU 
ro  comprise  two  chisses, — ^those  having 
incomes  of  362.  and  under,  and  also  those 
recommended  in  the  way  i>fescribed. 
Pennington  v.  Buckley^  453 

15.  A  testfitor  entitled  to  a  copyhold 
estate  in  remainder  expectant  upon  the 
determmation  of  the.  life  estate  of  his  wife 
in  the  same  premises,  by  his  will  gave 
the  income  of  all  his  property,  wherever 
situate,  or  of  whatsoever  kind,  to  his  wife, 
for  her  life;,  and,  at  her  decease  he  gave 
all  the  property  then  left  by  him,  and  of 
which  she  was  to  have  the  income  fer  her 
life,  to  his  children;  and  on  his  wife^s 
death,  or  second  marriage,  he  directed 
his  trustees  to  receive  the  rents  and 
dividends  arising  from  the  estate  and 
effects  he  should  die  possessed  o^  and  to 
apply  the  same  in  the  maintenance  of  his 
chfldren  until  the  youngest  should  attain 
twenty-one : — Held,  that  the  interest  of 
the  testator  in  remainder  in  the  copyhold 
estate  passed  by  his  will.    Fcn-d  v.  Ibrdj 

486 

16.  The  tendency  of  modem  deciaions 
is  to  read  the  different  olauaes  of  the 
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will  referentiaHy  to  each  other, 
unless  they  are  dearly  independent    Jd. 

492 

See  HEIRLOOM& 

Remoteness,  1,  2,  4. 
Tbubtee  and  Obstui  que  Trust,  3, 
4,  6. 


CONTEMPT. 
SeeBsomyxB)  2. 

CONTRACT. 

See  Broker. 
Champerty. 
Partnership. 
Tftle,  1. 
Vendor  and  Pitbohaser,  1  2. 

COPYHOLDS. 

See  Insolvent  •Debtor,  1. 
/  .•   . 

COPT  OP  BILL. 

In  a  suit  by  some  of  the  members  of  a 
c]a$s  claiming  to  be  entitled  under  a 
conditional  limitation  by  devise  in  favor 
of  such  class,  against  parties  who  claimed 
under  a  recovery  suffered  of  the  estate  by 
the  first  taker  under  the  same  devise,  thd 
other  members  of  the  class  in  the  same 
interest  as  the  plaintifib,  who  decline  to 
become  co-plaintiffs,  may  be  served  with 
the  copy  of  the  bill,  under  the  29th 
Order  of  August,  1841 ;  and,  if  they 
are  requked  to  appear  and  answer  their 
costs  must  be  paid  by  the  plaintiffs. 
Abramy.  Ward,  101 

COSTS. 

1.  A  defendant  against  whom  the  bill 
has  been  dismissed  with  costs,  to  be  paid 
by  the  plaintiff,  and  received  by  the  plain- 
tiff out  of  the  estate  to  be  administered 
in  the  cause,  is  not  bound  to  serve  the 
parties  interested  in  the  estate  with  a 
warrant  to  attend  the  taxation,  but  may 
proceed  with  the  taxation,  serving  the 
plaintiff  only  with  the  warrant  Lander 
V.  IngersoU,  73 

2.  A  plaintiff  suing  in  forma  pauperis, 
brought  his  bill  to  redeem  two  estates, 
but  was  held  to  be  entitled  to  redeem 
one  estate  only,  and  the  mortgagee  was 
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allowed  to  add  his  costs  of  the  suit,  in 
respect  of  both  estates,  to  the  principal 
and  interest  due  to  him  on  the  security 
of  the  redeemable  estate.  BatcJidor  v. 
Middleton,  86 

3.  A  defendant  whose  motion  to  dis-  ' 
miss  was  answered  by  a  replication,  re- 
fusing to  accept  costs  for  preparing  and 
serving  the  notice,  and  proceeding  with 
his  motion, — ^it  was  refused  with  costs, 
minus  20a'  Wright  v.  Angle,  109 

4^  The  costs  of  exceptions  to  the  an- 
swer of  a  defendant  to  a  bill  of  discovery, 
which  the  Master,  under  the  19th  Order 
of  December,  1833,  has  certified  ought 
to  be  borne  by  the  defendant,  are  not 
within  the  28th  Order  of  April,  1828,  or 
the  124th  Order  of  May  1845;  but  the 
Court  will,  upon  application  (ex  parte,) 
order  sudi  costs  to  be  taxed  and  de- 
ducted irom  the  costs  of  the  suit  payable 
to  the  defendant.    Hughes  v.  Clerk,    195 

See  Administration  Suit,  4. 
Copy  op  Bill,  1. 
Executor,  1. 
Injunction,  1,  2. 
Mortgagor  and  Mobigagee,  6, 6. 
Order,  4. 
Outlawbt. 
Parties,  9. 


COVENANT. 

Where  a  husband  oovenanted  by  his 
marriage  settlement,  to  give^  devise,  be- 
queatli,  and  secure  to  his  widow  an 
annuity  for  her  life  afler  his  decease,  to  be 
levied,  raised,  and  paid  to  her  by  his  heirs, 
executors,  or  administrators,  and  the 
husband  afterwards  died  intestate — It 
was  held,  on  the  authority  of  Crouch  v. 
StraUon,  that  the  widow's  share  of  the 
husband's  personal  estate,  under  the  Sta- 
tute of  Distributions,  was  not  to  be  taken 
by  her  as  a  performance  of  his  covenant, ' 
either  wholly  or  pro  tanto.  SaUAury  v. 
Salisbury,  526 

See  Partnership,  1. 


CREDITORS. 
See  Parties,  4 

CUMULATIVE  LEGACY. 
See  Annuity,  1. 
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See  PABTNBBaHIP,  1. 

DEBTOR  AND  CREDITOR. 

1.  Merely  roluntary  declarations  indi- 
cating the  intention  of  a  creditor  to  for- 
give or  release  a  debt,  if  they  are  not 
evidence  of  a  release  at  Ifiw,  do  not  con- 
stitute a  release  in  equity.  Gross  v. 
Sprigg^  652 

2.  Unless  there  be  a  con^deration,  or 
some  equitable  ground  of  distinction, 
equity  in  such  a  case  follows  the  law. 

Jb, 

See  AssxeiTMSKT,  1. 

Insolvent  Dbbtob^  3. 

TBUStBB  AND  CBBTUI  QUB  TbUST,  4. 

DECLARATION. 
See  Decree,  2. 

DECLARATIONS. 
See  Debtor  and  CBEmroRt  1. 

DECREE. 

1.  Decree  for  specific  performance  of 
an  ag^ement  for  tiie  purchase  of  part  of 
the  estate  comprised  in  a  mortgage  which 
had  been  assigned  to  the  plaintiff;  and 
for  redemption  of  the  remainder  of  the 
estate  by  the  defendants,  according  to 
their  priorities,  or  for  successive  foreclo- 
sures ;  and  in  case  of  redemption  by  the 
prior  mortgagees  in  their  order,  then  for 
redemption  by  the  subsequent  mortgagees 
successively,  or  for  their  successive  K>re- 

,  closure.    Sober  v.  Kevnp^  160 

2.  Wiere  it  is  referred  to  the  Master 
to  approve  of  a  settlement  in  pursuance 
of  an  executory  trust,  the  court  does  not 
usually  Insert  in  the  order  declarations  as 
to  the  interests  which  the  parties  are 
thereafter  to  take,  but  merely  directs  the 
Master  to  approve  of  a  settlement  in 
conformity  with  the  will,  articles,  or  other 
direction  upon  which  it  is  to  be  founded 
WiOiams  v.  Teaie,  254 

See  Bankruptoy,  3. 
Detbndant. 
Flbadino. 


DEED. 
See  CoNSTRUonoN,  7. 

DEFENDANT. 

If  a  defendant,  who  has  been  examined 
by  the  plaintiff  as  a  witness  in  the  cause, 
submits  to  a  decree  against  himself)  not- 
withstanding such  examination,  the  fact 
of  that  examination  having  been  had  can- 
not be  sustained  by  the  other  defendants 
who  have  not  been  examined,  as  an  ob- 
jection to  the  decree  agiunst  them. 
Smith  V.  Smith,  524 

See  Pleading,  2. 

Sbttino  down  Cause. 
Witness;  6,  12. 


DELIVERY  UP  OF  INSTRUMENTS^ 
&c. 

See  Bill  or  ExoHAKas. 
Ship,  1. 


DEMURRER. 

By  the  effect  of  the  37th  General  Order 
of  August,  1841,  the  answer  put  in  by  a 
defendant  to  an  original  bill,  although  it 
extends  to  matters  retained  in  the 
amended  bill,  does  not  preclude  the  de- 
fendant fh>m  demurring  grenerally  to  such 
amended  bill,  by  overruling  the  demui^ 
rer,  as  it  would  have  been  held  to  do  be- 
fore that  Order  was  made.  WyUk  v. 
EUice,  606  • 

See  DisoovBRY. 

Improveuents,  1. 
Outstandinq  Term. 
Witness,  7. 


DEPOSIT. 

See  Speoifio  Perforicance,  2. 
Ybndor  and  Purchaser,  6. 


DEVISE. 
See  CoNBTRUcnoN,  2. 

DILIGENCE. 
See  Trustee  AND  Cestui  QUE  TrusTi  1, 2. 
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DISOHABaE. 

See  Abbbst. 
MonoK, }. 


DISCOVERY. 

Demurrer  to  a  bill  of  discoveiy,  in  aid 
of  action  on  the  case  for  negligence,  al- 
lowed ;  it  appearing  by  the  bill  that  the 
cause  of  action  had  not  arisen  within  six 
yean  before   the  suit    Smith  y.  /bx, 

386 

DISCBETION. 

See  Tbubtjob  and  Cxarui  qui  Tbihst, 
6,t. 


DISMISSAL  OF  BILL. 

See  Akendkent. 
Costs,  3. 

Genbbal  Okdbb  XXTIL  or  Ooto- 
EBB,  1842. 


DISSENTEBS. 
See  Stat.  IAS  Yior.  o.  46. 

DRAWEB  of  BILL. 
See  Tbusteb  and  Cbstui  Qub  Tbust,  4. 

ENROLMENT. 

See  MOBTGAQOB  AND  MOBTGAOEB,  3. 

EQUITABLE  MOBTaAGE. 
SeeBBOBiYXB,  4, 

EQUITY  BESEBVED. 
See  Sbttino  down  Gaubb,  2. 

EBBOB  IN  OBDEB  OB  DEGREE. 

See  Gbirral  Obdbb  XLY.  or  Afbii^ 
1828. 

ESTATE  TAIL. 
See  CJoNSTBUcnoN,  2. 

BBKOTBNBSti,  1. 


EYIDENGE. 

1.  QttcBre^  whether  an  admiasion  of 
the  payment  of  legacies  by  the  executor 
is,  in  any  case,  a  conclusive  admissioA  of 
assets.    Savage  v.  Lane^  32 

2.  Payment  by  the  executor  of  the  in- 
terest of  a  le^cy  to  the  tenant  for  life 
under  the  will  is  not  conclusive  as  an  ad- 
mission of  assets  by  the  executor ;  but 
such  payment  may  be  explained  as  hav- 
ing been  made  by  mistake,  or  for  other 
reasons  or  causes ;  and  in  that  case  the 
usual  account  of  assets  may  be  directed 
at  the  suit  of  parties  interested  in  the  es- 
tate.   PostkOmaite  y.  Movmsey,      33,  n. 

3.  Assignment  by  the  sheriflf  proved 
by  the  bill  of  sale  of  the  under-sheriff, 
without  proof  of  the  authority  by  the 
sheriff  to  the  under-sheriff.  Wood  y. 
BmcUjfe,  186 

4.  Quoart,  whether  a  deed  vesting 
lands  in  trustees  for  a  charitable  use,  not 
enrolled  under  the  stat  9  Geo.  2,  c.  36, 
and  therefore  within  that  act  "  null  and 
void,"  is  admissible  in  evidence,  for  the 
purpose  of  showing  upon  what  trusts  the 
lands  are  held,  the  party  having  the  legal 
estate  admitting  that  he  is  a  trustee,  and 
claiming  no  beneficial  interest  Attorney' 
general  Y,  Ward,  482 

5.  An  averment  in  the  bill,  that  a  de- 
fendant had  obtained  a  grant  of  letters  of 
administration  of  the  estate,  and  was  the 
legal  personal  representative  of  the  author 
of  the  trust,  is  sufficiently  proved  by  the 
production  of  such  letters  of  administra- 
tion, notwithstanding  they  appear  to  have 
been  granted  on  a  date  subsequent  to  the 
institution  of  the  suit  Bateman  v  Mar- 
geriaon,  496 

6.  A  deed,  dated  the  2nd  of  April, 
1813,  made  between  a  mother  and  her 
two  illegitimate  children,  recited,  that,  by 
a  prior  deed  of  the  28th  November.  1804, 
a  trust  fund  had  been  appointed  by  the 
mother  to  one  of  such  children,  subject  to 
a  power  of  revocation,  which  was  thereby 
expressed  to  be  exercised,  as  to  one 
moiety,  in  favor  of  the  other  child.  The 
recited  deed  of  the  28th  of  November, 
1804,  was  not  produced,  and  no  evidence 
of  it  (beyond  such  recital)  was  given. 
The  deed  of  the  2nd  April,  1813,  was  in 
another  suit  declared  not  to  be  a  valid 
appointment,  being  in  &vor  of  persons 
whom  the  Gourt  held  not  to  be  objects  of 
the  power  reserved  in  the  recited  deed  of 
the  28th  of  November,  1804;  and  in  a 
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Buit  by  other  persona .  claiming  under 
legitimate  children,  and  appointees  of  the 
same  mother  by  an  instrument  later  in 
date  than  that  of  April,  1813,  the  Court 
decreed  the  transfer  of  the  ibnd  to  the 
parties  representing  such  legitimate  child- 
ren, and  refused  to  direct  any  inquiry  as 
to  the  recited  appointment  of  the  28th  of 
November,    1804.     BeQ   T.    Alexander^ 

643 

*l,  Qacere,  as  to  the  effect  which  would 
have  been  given  to  the  recital  of  the  deed 
of  the  28th  November,  1804,  if  the  title 
of  the  plaintiff  in  the  last  suit  had  been 
founded  upon,  or  had  been  derived  under 
or  through,  the  deed  of  the  2nd  of  April, 
1813,  which  recited  that  of  the  28th  of 
November,  1804.  Ih, 

See  Debtor  akd  Obbditob,  1. 
Injunction,  3. 

INQUIEY. 

Stat.  7  &  8  VicrP.  o.  46. 

WiTNESa 


EXAMINATION. 

See  Defendant. 
Witness. 


EXCEPTIONS. 
See  Costs,  4. 

EXECUTOR. 

1.  An  executor,  in  a  luit  for  the  ar- 
rears of  an  annuity  under  a  will,  disput- 
ing the  title  of  the  plaintiff  to  the  annuity 
as  a  question  of  law,  but  admitting  assets 
miiBcient  to  pay  funeral  and  testamentary 
expenses  and  legacies,  may  be  decreed  to 
pay  the  costs  of  the  suit  in  addition  to 
the  arrears,  and  is  not  entitled  to  ft  de- 
cree for  an  account  of  the  assets  prior  to 
any  decree  being  made  for  costs.  Boch 
V.  CaUcn^  601 

2.  An  executor  having  assets  of  his 
testator,  either  in  money  or  goods,  before 
any  bill  had  been  filed  for  the  adminis- 
tration of  the  estate,  applied  to  a  creditor 
of  the  testator  for  a  loan  of  a  sum  of 
money  equal  in  amount  to  the  debt ;  and 
the  creditor  accepted  the  personal  secu- 
rity of  the  executor  for  the  amount,  and 
released  his  debt  against  the  estate: — 
Held,  that  the  executor  having,  by  such 
substitution  of  his  own  security  for  that 
of  the  estate,  discharged  the  debt»  as 


against  the  estate,  should  not  h9  treated 
as  a  mere  purchaser  of  the  debt  of  the 
creditor,  and,  as  such,  entitled  only  to 
stand  in  the  place  of  the  creditor;  but 
that  the  executor  was  entitled  to  be  al- 
lowed, in  his  own  discharge,  the  amount 
of  the  debt  as  a  debt  of  the  testator  pre* 
fered  and   paid.    Hepwcfrth   v.    Hekop, 

661 

3.  On  a  question  in  the  administration 
of  assets,  whether  a  bond  given  by  a 
testator  to  his  son  for  alleged  arreare  of 
salary  was  volunt^y  or  for  valuable  con* 
sideratioU)  the  Court,  not  relying  on  the 
admission  of  the  testator,  or  the  exami- 
nation of  the  son  and  executor,  in  a  case 
where  the  estate  was  insolvent,  directed 
an  issue  on  the  question,  whether  the 
testator,  at  the  time  of  executing  the 
bond,  was  indebted  to  the  obligee  to  the 
amount  thereby  secured.  Ih, 

See  Administratioh  Suit,  1,  8,  4^  6. 
Evidence,  1,  2. 
Pabtnership,  1,  2. 


FACTOR 
See  Agent,  1. 

FAILURE  OF  ISSUE. 
See  Construction,  4,  6,  *?,  8. 

FORECLOSURE. 
See  Decree. 

MORTaAOOK  AND  MOBTGAOXI)  3. 

FREIGHT. 
See  Ship,  3,  4,  6,  7. 

FURNITURE. 
See  CoNSTRUonoN,  13. 

FUTURE  COVERTURE. 
See  Husband  and  Win^  4. 

GENERAL  ORDi^RS. 
Lord  Clarendon's  Orders,  July,  1666. 

See  OOTLAWBT. 


XXVilL  of  April,  1838. 
See  Goers,  4. 

XLV.  Id. 
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GOODS  AND  ICBBOHANDISK 
See  Agent,  2. 


The  aoddental  omiflaion  of  an  usual 
tenn  or  direction  in  a  decree  or  order  is 
an  error  whicli  may  be  corrected  by  peti- 
tion under  the  64th  Order  of  April,  1828 ; 
but  not  so  the  omission  of  any  term  or 
direction  which  would  only  have  been  in- 
troduced under  the  express  judgment  of 
the  Court    Bird  ▼.  BuUh^  236 


XIX.  of  December,  1833. 
SeeCoBTB^  4. 

ZXIX.  of  August,  1841. 

See  Copt  or  Bill,  1. 

XXXTIL  Id. 

See  Dkmubbbb. 

XVm.  of  October,  1842. 

See  SoLiciTOB,  2. 


XXIU./<L 

The  omission  by  a  party  to  serve  no- 
tice, according  to  the  23rd  General  Or- 
der of  October,  1842,  of  filing  a  replica- 
tion, plea,  demurrer,  fta,  and  the  opposite 
party  on  the  same  day  that  the  replica- 
tion, plea,  demurrer,  fta,  is  filed,  will,  in 
ordinary  cases,  be  corrected,  not  by  ren- 
dering the  replication,  plea,  demurrer,  Jtc., 
inoperative,  or  taking  it  oflf  the  file  for 
irreigularity,  but  by  extending  the  time 
allowed  to  the  opposite  party  for  talcing 
the  next  step  in  the  cause,  so  as  to  give 
him  the  benefit  of  the  time  which  he 
would  otherwise  lose  by  the  delay  in  the 
service.     Wright  y.  Angle^  107 


LYL  of  May,  1846. 

See  Tb^vkbsxno  Nora. 


CXXIV.  id 


SeeCosis^4. 


GUARDIAN. 
See  iHFAirr,  2,  3. ' 

GUARDIAN  AD  LITEM. 
See  Infant,  1. 

HABBAS  COBPUa 
See  MonoN,  1. 

HEARING. 

See  Amendment,  1,  2. 
Injunction,  1,  4. 
Inquibt. 

WlTNBBB,12. 

HEIR-AT-LAW. 

The  testatrix  devised  and  bequeathed 
her  real  and  personal  estate  in  trust,  as  to 
the  real  estate,  for  sale,  as  soon  after  her 
decease  as  conveniently  could  be,  and 
declared  that  the  trustees  should  stand 
posoMsed  of  the  proceeds  of  the  sale  as 
a  fund  of  persoiial  and  not  real  estate,  for 
which  purpose  such  proceeds  or  any  part 
thereof  should  not,  in  any  event,  lapse  or 
result  for  the  benefit  of  her  heir-at-law ; 
and,  after  giving  legacies,  the  testatrix 
directed  her  trustees  to  pay  and  apply  the 
residue  of  her  estate  and  effects  as  she 
should,  by  any  codicil  to  that  her  will,  di- 
rect or  appoint  The  testatrix  made  no 
codicil: — Held,  that  the  heir-at-law  was 
entitled  to  the  proceeds  of  the  real  estate 
undisposed  of  by  the  will  Fitch  v. 
Wd)er,  146 

See  Alien. 

HEIRLOOMa 

1.  Bequest  of  plate,  jewels,  and  other 
chattels  by  the  Earl  of  Abergavenny  to 
his  son,  Viscount  Nevill,  and  his  heirs, 
Earls  of  Abergavenny,  '*  to  be  held  as 
heirlooms, '^  wiUi  a  direction  to  the  testa- 
tor's executors  to  make  an  inventory  of 
all  such  diattels  and  effects;  and  a  sub- 
sequent bequest  by  a  codicil,  declaring, 
that,  in  addition  to  the  articles  and  things 
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he  had  in  his  wiU  made  heirlooms,  cer- 
tain other  articles  should  he  considered 
and  taken  to  he  heirlooms,  and  bequeath- 
ing the  same  to  his  executors  '^as  heir- 
looms in"  his  "  family,"  directing  them  to 
make  an  inventory  thereof  and  sign  the 
same : — Heklj  that  the  gift  of  the  chattels 
was  not  executory;  that  the  same  vested 
absolutely  in  the  first  taker,  Yisoount 
Nevill,  who  succeeded  the  testator  in  the 
earldom  ;  and  that,  not  having  been  dis- 
posed of  by  him  in  his  lifetime,  the  same 
upon  his  death  passed  to  his  executors. 
Bowland  v.  Morgan^  463 

2.  The  addition  in  the  codicil  of  the 
words  "as  heirlooms  in  my  family,"  gives 
rise  to  no  distinction  in  point  of  construc- 
tion. Ih. 

3.  Sefmbky  if  the  gift  had  been  execu- 
tory, inasmuch  as  there  was  the  dignity, 
the  family  estate,  and  the  purchased  es- 
tate, and  it  was  not  certain,  upon  the 
language  of  the  bequest,  to  which  the 
testator  would  annex  the  chattels,  the 
conclusion  would  have  been  the  same. 

Ih. 


HUSBAND  AND  WIPR 

Bequest  of  leaseholds  to  a  married  wo- 
man "  for  her  whole  and  sole  use  during 
her  life,  free  from  the  control  of  any  fu- 
ture husband,  and  not  to  be  sold  or 
mortgaged,  and,  after  her  decease,  to  her 
heir  or  heirs,  and  provided  her  child  or 
children  should  die  before  her,  then  that 
she  may,  at  her  decease,  leave  them  to 
whom  she  will  for  the  remainder  of  the 
term."  Tlie  husband  and  wife  demised 
the  premises  to  a  purchaser,  and  the  pur- 
chaser demised  them  to  another.  The 
wife  then  filed  her  bill  to  have  the  under- 
lease set  aside : — Held,  that  the  gift  was 
to  tho  separate  use  of  the  wife,  as  well 
during  the  present  as  during  a  future 
coverture;  that  the  under-lessees  from 
the  purchaser  must  be  treated  as  having 
notice  of  the  wife's  interest;  and  that 
the  under-lease  to  the  purchaser  should 
be  set  aside,  but  without  costs.  Steed- 
man  y.  PooU,  193 

2.  To  a  bill  by  a  husband,  claiming,  in 
his  marital  right,  against  his  wife  and  the 
trustees  of  their  marriage  settlement,  part 
of  the  furniture  of  a  house  which  was  let 
furnished  at  an  entire  rent,  the  whole  of 
whicii  had,  from  the.  time  of  the  mar- 
riage, been  received  by  the  wife  for  her 
separate  use,  and  seeking  to  have  the 
rent  apportioned,  the  answer  of  the  wife 


set  up  a  parol  agreement;  by  the  hosba&d, 
made  before  the  marriage,  that  the  wife 
should  possess  the  fhrniture  in  question 
for  her  separate  use,  ^though  it  was  not 
included  in  the  marriage  settlement: — 
Held,  that  the  plaintiff  had  no  equity  to 
sustain  a  suit  for  an  account  of  an  appor- 
tioned part  of  the  past  rents.  Simmons 
V.  Simmons,  352 


3.  That  the  plaintiff  had  no  equity  to 
sustain  a  suit  for  the  apportionment  of 
the  rent  of  the  house  and  fmrniture,  in 
respect  of  his  alleged  interest  in  the  lat- 
ter, unless  it  appeared  that  he  was  by 
some  reason  precluded  fix>m  bringing  his 
action  at  law  to  recover  the  fhrniture 
which  he  claimed ;  and  that  the  plaintiff 
not  having  shown  that  he  had  no  remedy 
at  law,  thd  bill  must  be  dismissed.      lb, 

4.  Although  a  parol  agreement,  before 
marriage,  that  particular  chattels  of  the 
wife  shaJl  be  possessed  by  her  for  her 
separate  use,  is  not  binding  upon  the  hus- 
band; yet,  if  the  agreement  be  acted 
upon  by  the  chattels  being  placed  under 
the  dominion  of  the  trustees,  and  treated 
as  separate  property,  the  agreement  may 
be  made  effectual  Jb, 

6.  Although  a  bequest  of  stock  for  a 
married  woman,  for  her  separate  use  for 
her  life,  and,  after  her  decease,  for  her 
appointees  by  deed  or  will,  directs  that 
any  appointment  by  deed  shall  not  come 
into  operation  until  after  her  death,  the 
married  woman  is  not  thereby  restnuned 
firom  anticipation,  or  prevented  fix>m  ap- 
pointing tlie  fund  by  an  irrevocable  deed. 
Alexander  v.  Toung,  393 

See  GoYENAirr. 


IMPROVBMENTa 

1.  To  a  bill  which  alleged  (amongst 
other  things)  that  the  plaintiffs,  believing 
themselves  to  be  entitled  under  a  devise 
to  a  dwelling-house  and  shop,  entered 
mto  an  agreement  for  a  lease  of  the  pre- 
mises, then  in  a  dilapidated  state,  to  a 
tenant,  iu  pursuance  of  which  the  tenant 
expended  money  in  puUing  down  and  re- 
building the  premises, — ^that  the  defend- 
ant, who  was,  as  it  afterwards  appeared, 
the  actual  owner  of  a  moieQr  of  the  pro- 
perty, knew  the  true  state  of  the  title, 
and  had  made  a  claim  to  the  whole  pro- 
perty, which  claim  he  repeated  a  few 
days  before  the  improvements  were  com- 
menced,— that  he  knew  also  that  tho 
unprovements  were  being  made,  and  that 
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the  plAintifib  and  their  tenant  were  acting 
under  a  mistake,  and,  nevertheless,  per- 
mitted the  works  to  be  carried  on  with- 
out any  objection  during  their  progress — 
and  praying  that  the  defendant  might 
be  decreed  to  contirm  the  lease,  and  in 
the  meantime  be  restrained  from  evicting 
the  tenant;— a  demurrer  for  want  of 
equity  was  allowed.  Master  or  Keeper, 
liUows  and  Scholara  of  Clare  EaU  v. 

273 


2.  Heldf  also,  that  in  ^ch  a  case  the 
principle  is  the  same  whether  the  owner 
and  the  party  making  the  expenditure  by 
mistake  are  strangers,  or  tenants  in 
common  of  the  property.  lb, 

3.  That  the  owner  having  once  find 
recently  given  notice  of  his  claim  to  the 
property  was  not,  in  order  to  exclude 
any  equity  in  respect  of  the  expenditure 
on  the  ground  of  mistake  by  the  party  in 
possession,  or  of  acquiescence  on  his  own 
part)  bound  again  to  assert  it  when  the 
expenditure  b^gan,  or  while  it  was  going 
on.  2b. 

4.  That,  in  order  to  exclude  such 
equity  it  was  not  necessary  that  the  no- 
tice of  his  claim,  given  by  the  claimant 
to  the  party  in  possession,  should  dis 
close  any  particulars  relating  to  his  title ; 
nor,  if  the  chum  which  he  made  exceeded 
what  he  was  entitled  to,  was  the  party  in 
possession  justified  in  disregarding  it,  or 
supposing  it  to  be  imfounded.  lb. 

See  AoQuiESomroE. 


.     INCOMPETENCY. 
See  WiTMXss,  6. 

INFANT. 

1.  The  circumstance  that  infimts  are 
residing  in  two  different  parts  of  the  king- 
dom, is  not  a  sufflcient  ground  for  dis- 
pensing with  the  practice  for  assigning  a 
guardian  ad  Utem  by  a  commission,  or 
upon  their  appearance.    Mower  v.  Orr, 

417 

2.  A  party  entering  upon,  and  taking 
the  rents  and  profits  o(  an  infant's  es- 
tate, may  be  sued  at  law  as  a  trespasser, 
or  in  equity  as  the  bailiff,  guardian,  and 
trustee  of  the  infant,  at  the  election  of  the 
plaintiff:     WyUie  v.  EUiee,  506 

3.  Where  it  appears  that  several  per- 


sons entered  on  and  held  the  estate  of  an 
infanty  one  of  such  persons  cannot  be 
sued  by  the  infant  in  equity  as  his  bailiff 
guardian,  or  trustee,  for  an  account  of  the 
rents  and  profits  of  the  estate,  without 
making  parties  to  the  suit  the  others  of 
such  persons.  lb, 

INHERITANCE. 

See  Alien,  1,  2. 


INJUNCTION. 

1.  In  a  suit  for  an  injunction  against 
the  use  by  the  defendants  of  a  certain 
name  and  mark  upon  their  goods,  the 
defendants  admitted  the  use  of  the  name 
and  mark,  but  said  that  it  was  their  true 
name,  and  that  they  were  entitled  so  to 
use  it :  the  plaintifi^  without  moving  for 
the  injunction,  went  into  evidence  in 
equity.  At  the  hearing  of  the  cause,  the 
Court  being  of  opinion  that  the  evidence 
did  not  establish  the  plaintiffs'  right  to 
the  injunction,  but  that  it  showed  tlie  de- 
fendants to  have  used  the  name  and 
mark  in  question  on  their  goods,  in  a 
manner  which  might  lead  purchasers  to 
understand  fiUsely,  that  the  goods  were 
manufactured  by  the  plaintiffs — gave  the 
defendants  the  option  either  of  having 
the  bill  dismissed  against  them,  without 
costs,  or  of  having  the  right  tried  at  law. 
Bodgera  v.  NowiU,  326 

2.  The  bill  being  retained  for  a  year, 
with  liberty  to  the  plaintiffs  to  bring  an 
action  at  law,  the  action  was  brought, 
and  the  plaintiffs  recovered  a  verdict. 
The  Court  then  granted  the  injunction, 
and  ordered  the  defendants  to  pay  the 
costs  at  law  and  in  equity,  except  the 
costs  of  the  evidence  m  equity.  lb. 

3.  Upon  a  bill  for  an  injunction  to  re- 
strain the  defendants  irom  using  a  certain 
mark,  alleged  to  be  fraudulently  used  by 
them  on  goods,  in  order  untruly  to  de- 
note that  such  goods  were  manufactured 
by  the  plaintiffs,  the  Court  at  the  licaring 
retained  the  bill,  and  gave  the  plaintiffs 
liberty  to  bring  an  action,  but  refused  to 
direct  any  admissions  to  be  made  by  the 
defendants  on  the  trial  of  such  action. 
Id.  337 

4.  On  a  bill  for  an  injunction  to  pro- 
tect the  plaintiffs'  coal  mines  tcom  injury 
by  the  water  flowing  to  them  from  the 
defendants'  colliery,  the  Court  on  motion 
granted  an  injunction  restraining  the  de- 
fendants firom  working  their  coal  mines 
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in  any  pUoes  which  might  ii^are  or  en- 
danger the  plaintiffs'  mines  until  answer, 
or  further  order,  but  gave  no  directions 
for  the  trial  of  the  right  in  a  court  of  law. 
The  parties  went  into  evidence,  and  the 
cause  was  brought  to  a  hearintr,  when 
the  Court  refused,  until  the  plaintiffs  had 
established  their  right  at  law,  to  make 
the  injunction  perpetual,  but  retained 
the  bill  for  a  year,  giving  the  plaintifib 
liberty  to  bring  such  action  as  they  might 
be  advised,  continuing  the  injunction  in 
the  meantima  Tfie  Duke  of  Beaufort  v. 
Jforrw,  340 

6.  Quart,  whether  the  present  prac- 
tice of  the  court  is  in  any  case  upon  mo- 
tion (not  ex  parte)  to  grant  an  injunction 
for  the  purpose  of  protecting  a  legal  right 
which  is  not  admitted,  without  providing 
by  the  order  for  the  tzial  of  the  right  in  a 
court  of  law.  Ih. 

6.  The  circumstance  that  the  defend- 
ants submit  to  an  injunction  granted  upon 
an  interlocutory  application,  and  that  none 
of  the  acts  complained  of  were  subse- 
quently repeated,  is  no  objection  to  the 
injunction  being  made  perpetual  at  the 
hearing  of  the  cause.    Id.  350 

See  AoQUiESENCE. 

Bill  of  Exohanob. 
Ikpbovbments,  I. 
OuTSTANDmo  Term. 
Receiveb,  4. 


INQUIRY. 

Considerations  which  influence  the 
Court  in  directing  inquiries  at  the  hearing 
of  a  cause  to  perfect  the  evidence  on  be- 
half of  the  phiintiff ;  and  distinction  where 
the  inquiries  are  sought  to  show  that  the 
plaintiff  is  entitled  to  relief  in  the  suit, 
and  where  the  title  to  some  relief  being 
proved,  the  inquiries  are  to  be  directed 
only  to  the  measure  of  that  relief.  Sim.- 
mom  V.  SimmonSy  360 

See  Evidence,  6. 
Pleading,  1. 


INSOLVENT  DEBTOR. 

I.  The  clauses  of  the  statute  for  the 
relief  of  insolvent  debtors,  which  provide 
that,  in  case  the  insolvent  shall  bo  entitled 
to  any  copyhold  or  customary  estate,  the 
assignment  to  or  certified  copy  of  the  ap- 
pointment of  the  assignee  shall  be  entered 
on  the  court  rolls  of  the  manor,  and  that 


the  assigned  shall,  with  all  convenient 
speed,  make  sale  of  all  the  estate  and  ef- 
fects of  the  insolvent,  are  not  mandatory, 
but  are  directory  only.      Cole  v.   Ooies, 

517 

2.  The  omission  of  the  assignees  of  an 
insolvent  debtor  to  sell  or  take  possession 
of  the  copyhold  estate  of  the  insolvent, 
or  to  cause  an  entry  of  the  assignment  or 
copy  of  tlie  appointment  of  the  assignee 
to  be  made  on  the  court  rolls,  or  to  pos* 
sess  themselves  of  the  copies  of  court  roll 
for  a  period  of  nineteen  years  after  the 
insolvency,  whereby  the  insolvent  is  ena- 
bled to  retain  the  property  and  hold  him- 
self out  as  the  owner,  and  mortgage  it  for 
value  to  a  person  who  had  no  actual 
knowledge  of  the  insolvency,  does 'not 
constitute  an  equitable  ground  for  giving 
such  mortgagee  a  chazige  in  priority  to  the 
title  of  the  assignee.     Cole  v.  Ooks,   517 

3.  An  appointment  of  a  person  claim- 
ing to  be  a  creditor  of  an  insolvent  debt- 
or, assignee  of  his  estate  and  effects  in 
the  place  of  a  deceased  assignee,  on  con- 
dition that  the  person  so  appointed  shall 
prove  his  debt  by  affidavit  on  taking  out 
his  appointment,  such  debt  having  been 
afterwards  proved  accordingly,  is  a  valid 
appointment,  entitling  the  party  so  ap- 
pointed to  sustain  a  suit  for  the  purpose 
of  recovering  property  clauned  as  part  of 
the  estate  of  the  insolvent  Ih. 

See  Witness,  14. 


INTEREST. 

A  firm  in  India  oollected  the  estate  of 
a  deceased  person,  in  that  country,  under 
a  power  of  attorney  from  the  administra- . 
trix  in  England,  and  remitted  the  amount 
to  their  agents,  a  firm  in  London,  with  an 
order  to  pay  it  to  the  administratrix  upon 
receiving  a  proper  discharge.  The  Lon- 
don firm  dedined  to  pay  over  the  fund  to 
the  administratrix,  on  the  ground  that  the 
letters  of  administration  which  dhe  had 
obtained  did  not  bear  a  sufficient  stamp. 
A  suit  was  soon  afterwards  mstituted  by 
other  persons,  chummg  to  be  next  of  kin 
of  the  intestate,  for  the  administration  of 
the  estate,  and  to  restrain  the  payment 
to  Ihe  intestate.  The  London  firm  were 
defendants  to  the  suit  No  application 
was  made  to  pay  the  money  into  Court 
for  upwards  of  ten  years,  and  during  the 
whole  of  this  period  it  remained  in  the 
hands  of  the  London  firm,  mixed  with 
their  own  moneys : — Held,  that  the  Lon- 
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don  firm  was  not  liable  to  pay  interest  on 
sach  moneys    WbJ/e  v.  MwUay,  66 


INTESTACY. 


See  COYENAMT. 

•  Heie  at  Law. 


IRBEGULAB  OBDEB. 

.  An  order  made  by  the  Master,  although 
obtained  irregularly,  and  ex  parte  as  to 
some  of  the  parties  in  the  cause,  cannot 
be  treated  by  them  as  a  nullity.  Hughes 
V.  WiJUams,  71 

Seb  Obdeb,  3. 


ISSUE. 

See  Ck)K8TBnonoN,  4,  6,  7,  8. 
Bemotxnbss,  4. 


JOINT-STOCK  COMPANY. 
SeeTiTLB. 

JUDGMENT.  •• 

See  OuTSTANDme  Tbbil 

JURISDICTION. 

See  Bill  or  Exohanob. 
Broker,  5. 

Debtor  and  Creditob,  2. 
Husband  and  Wife,  2. 

IlfPROYBUENTS,    1. 

Motion,  2. 

OUTSTANDINa  TEBIL 

Ship,  1. 

LACHEa 

See  SPBomo  PERroRiiAKCB,  1,  3,  4.. 
Ybnix)R   and  Pubohaser,  6. 


LANDS  CLAUSES  CONSOLIDATION 
ACT. 

See  Spbodio  Pbrformanob,  3. 
Stat.  8  &  9  Vior.  a  18. 


LEGACY. 

See  CoNSTBuonoN,  1, 10,  11, 12. 
Pleading,  1. 


LEGATEE. 
See  Pabtibs,  2,  3. 

LETTEBS  OF  ADMINISTBATION. 

See  AMENDMENT,  2. 

Eyidenob,  5. 

LIEN. 

• 

1.  The  lien  of  a  solicitor  in  the  cause 
held  not  to  entitle  him  to  withhold  an  ori- 
ginal order  of  the  Court  in  which  there 
was  an  accidental  error  that  required  cor- 
rection.   Bird  y.  HeaJOi^  236 

2.  The  term  "lien"  does  not  properly 
describe  the  right  of  a  part  owner  to  be 
reimbursed,  out  of  the  gross  freight,  the 
amount  of  expenses  incurred  in  the  prior 
repair  and  outfit  of  the  ship.  Green  v. 
Brigga^  400 

See  Ship,  2. 
Stamp,  3. 

YENDOR  and  PUBGHAflBB,  3. 

UPE  ESTATE. 
See  Beicoteness,  1,  3. 

UPE  INTEBEST. 
See  Yendob  and  Pxtbohasbb,  3. 

MASTER 

See  Plea,  1. 

MASTEB  OP  SHIP. 

See  Smp,  2,  3. 

MEETING-HOUSE. 
See  Stat.  7  ft  8  Yior.  c.  45. 


LEASEHOLD  ESTATE. 
See  YBNix)E  and  Pubghasbb,  3. 

Vol.  VI.  72 


MINEa 

See  iNJUVonoN,  4. 
Tulb. 
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MINUTBS. 

See  PBiYiLBaB. 
Reoibtrae. 


MISREPRESENTATION. 
See  Bbokbb,  1. 

lOSTAKB. 

w  See  Impbovehents,  1,  2,  3,  4. 
Vendor  and  Purchaser,  6. 

MORTOAGOR  AND  MORTGAGEE. 

1.  In  1816,  the  mortgagree,  under  a 
mortgage  created  some  years  before,  en- 
tered into  possession  of  the  mortgaged 
premises,  and  in  1827  he  executed  a 
transfer  of  bis  mortgage  to  another.  The 
transferee  thereupon  entered  into  posses- 
sion, and  in  1828  executed  a  transfer  of 
his  mortgage  to  a  second  transferee  who 
thein  entered  into  possession.  The  mort- 
gagor was  not  a  party  to  either  transfer', 
and  had  not,  from  the  time  the  original 
i^ortgagee  entered  into  possession,  re- 
ceived any  acknowledgment  in  writing 
of  his  equity  of  redemption.  In  1833,  the 
Statute  of  Limitations  (3  &  4  Wia  4,  c. 
2*1,  s.  28)  was  passed  and  barred  all  suits 
for  redemption  after  twenty  years'  posses- 
sion by  the  mortgagee,  and  no  acknow- 
ledgment in  the  meantime  of  the  right  of 
redemption  given  to  the  mortgagor  or  his 
agent,  in  writing,  signed  by  the  mort- 
gagee. In  1846,  the  representative  of 
the  mortgagor  filed  his  bill  for  redemption 

%  against  the  representatives  of  the  second 
transferee: — Heki^  that  the  statute  ope- 
rated retrospectively,  by  taking  from  the 
mortgagor  the  benefit  of  the  acknowledg- 
ment which  had  already  been  made  of 
the  mortgage  title  In  the  transfers  of 
1827  and  1828 ;  and  that  the  suit  (as 
to  that  estate)  was  therefore  barred. 
Bachelor  V.  Middl^on^  76 

2.  A.  mortgaged  three  houses  (23,  26, 
and  27)  to  B.,  and  afterwards  contracted 
to  sell  23  (one  of  the  houses)  to  0.-;  C. 
paid  the  purchase-money  to  A.  under 
the  contract,  but  without  obtaining  a  con- 
veyance, and  with  constructive  Aotice  of 
the  prior  mortgage  to  B.  C.  afterwards 
paid  off  what  was  due  to  B.  upon  his 
mortgage,  and  having  taken  a  transfer 
of  the  mortgage,  filed  a  bill  against  the 
devisee  of  A.  and  several  mortgagees, 
under  subsequent  mortgages  madeby  A., 


which  included  the  houses  26  and  27,  and 
other  property,  and  obtained  a  decree 
for  the  specific  performance  by  the  devi- 
sees of  A.  of  the  contract  of  sale  as  to 
the  house  23,  and  for  the  successive  fore- 
closure of  all  the  subsequent  mortga- 
gees, and  the  devisee  of  A.,  in  default  of 
tiieir  redemption  of  the  hoAes  26  and 
27.     Sober  v.  Kemp,  166 

3.  A.  and  B.,  in  1838,  filed  their  bill 
for  the  administration  of  an  estate,  of  the 
residue,  of  which  they  were  each  enti- 
tled to  one  third.  In  1840  they  changed 
their  solicitor  in  the  cause,  and  appointed 
F.  as  such  solicitor,  who  so  continaed 
until  1843,  when  they  again  changed 
their  solicitor.  F.  then  brought  his 
action  against  A.  (B.  having  gone  out  of 
the  jurisdiction)  for  the  amount  of  his 
bill  of  costs,  and,  in  June,  1844,  he  re- 
covered and  entered  up  judgment  in  such 
action.  In  June,  1846,  F.  filed  his  bill 
for  foredoBure  under  the  statute  1  &  2 
Yict  a  110,  as  against  A.'s  third  part  of 
the  property,  the  subject  of  the  first  suit. 
In  July,  1846,  F.  obtained  the  common 
decree  for  foreclosure  against  A.,  and  de- 
fault being  made  on  the  23rd  of  March, 
1847,  the  order  for  foreclosure  was  made 
absolute.  The  order  absolute  was  then 
enrolled.  A.  had  no  property  except 
that  to  which  she  was  entitled  in  the  first 
suit,  but  the  value  of  the  property  to 
which  she  was  entitled  in  that  suit  was 
three  or  four  times  the  amount  of  F.'s 
judgment-debt  and  costs.  The  Master 
had  made  his  report  in  the  first  suit,  and 
the  cause  stood  for  hearing  on  fiirtber 
directions  and  on  exceptions,  when,  on  an 
application  in  June,  1847,  the  Court  en- 
laired  the  time  appointed  by  the  Master 
for  the  payment  of  the  debt  and  costs, 
notwithstanding  the  order  absolute,  and 
notwithstanding  its  enrolment  Fordy, 
~      "  229 


4.  The  representative  of  a  mortgagor, 
who  had  obtained  a  decree  for  redemp- 
tion, ordered,  on  the  petition  of  the  mort- 
gagee, to  produce  the  original  decree  for 
the  puipose  of  correction.   Bird  v.  ffeatk, 

236 

6.  The  mortgagee  of  a  Aind  m  Court 
is  entitled  to  the  expense  of  obtaining  a 
stop-order  on  the  fund  in  a  case  in  which 
he  is  empowered  by  the  mortgage-deed 
to  apply  to  the  Court  for  that  purpose, 
but  such  expenses  are  not  allowed  by 
the  taxing-master  under  the  common  or- 
der to  tax  the  costs  of  the  mortgagee. 
Waddilove  v.  Torylor,  307 
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6.  The  costs  of  the  petition  and  order 
under  the  statute  1  WilL  4,  c.  60,  for  the  re- 
oonveyance  of  a  mortgaged  estate  to  the 
mortgagor,  or  his  representatives,  upon 
payment  of  the  mortgage-money,  are  to 
be  borne  by  the  mortgagor  or  his  estate, 
although  such  proceedings  were  rendered 
necessary  by  the  circumstance  that  the 
mortgagee  had  devised  the  legal  estate  in 
the  mortgaged  premises  to  three  trustees, 
one  of  whom  could  not  be  found.  King 
V.  Smith,  473 

See  Broker,  1. 

BuiLDma  SooisTT. 
Costs,  2. 
Decree. 

Insolvent  Debtob,  2. 
Parties,  9. 
Receiver^  4.  • 
^  Ship,  4. 


MORTMAIN  ACT. 

1.  Upon  an  information  for  the  ap- 
pointment of  new  trustees  of  a  Dissenters* 
meeting-house,  on  the  ground  that  the 
parties  in  possession  had  excluded  per- 
sons who,  according  to  the  trusts,  were 
entitled  the  use  of  the  premises,  and  had 
admitted  others  to  the  use  of  the  same 
who  were  not  entitled  thereto :  the  Court 
made  a  decree  for  the  appointment  of 
now  trustees,  notwithstanding  the  deed 
declaring  the  trust  was  not  enrolled  ac- 
cording to  the  provisions  of  the  Mortmain 
Act,  (9  Geo  2,  c.  36,)  and  notwithstand- 
ing tlie  defendants  who  had  (permissively) 
ti<a  possession  and  use  of  the  premises 
objected,  at  the  hearing,  that  the  deed 
was  void  under  the  statute ;  the  defend- 
ant who  had  the  legal  estate  admitting 
the  trust,  and  submitting  to  act  as  the 
Court  should  direct  Attorney-general  v. 
Ward,  477 

2.  The  Court  will  make  a  decree  for 
the  appointment  of  new  trustees  of  lands, 
for  a  charitable  use,  although  the  deed 
originally  declaring  the  use  be  not  en- 
rolled under  the  Mortmain  Act,  if  the 
trustees  in  whom  the  legal  estate  is 
vested  admit  the  trust,  and  do  not  object 
that  the  deed  is  void  under  the  statute, 
but  submit  to  act  under  the  direction  of 
the  Court  Jb. 

See  Evidence,  4. 

Stat.  7  &  8  ViOT.  a  45. 


MOTION. 

1.  Where  a  motion  for  the  discharge 
of  a  prisoner  is  made  before  the  Vice- 
Chancellor  in  a  Rolls'  cause,  or  in  a 
cause  attached  to  another  branch  of  the 
Court  the  Vice-Ohancellor  cannot  (unless 
specially  authorized)  make  an  order  on 
such  application,  although  the  prisoner 
be  brought  before  him  by  habeas  cor- 
pus.    Semble.    Newton  v.  Askew,        32L 

2.  Where  the  question  of  equitable  as- 
sistance depends  on  the  legal  right  and 
the  legal  right  is  denied  by  the  answer, 
the  plaintiff  may  move  for  leave  to  try 
the  legal  right,  without  asking  for  an  iik- 
junction  in  the  meantime.  Bodgera  v. 
Notoili,  332 

3.  Special  leave  given  to  the  plaintifib 
to  move  for  liberty  to  amend  their  bill, 
by  striking  out  the  name  of  one  such 
plaintiffs  and  making  him  a  defendant : — 
Held  to  authorize  a  motion  by  such  of  the 
parties  as  were  to  remain,  excluding  the 
plaintiff  whose  name  was  to  be  struck 
out ;  and  the  Court  made  the  order,  with- 
out prejudice  to  a  motion  then  pending, 
for  a  receiver  in  the  original  cause.  Hart 
V.  Ikdk,  612 

See  Affidavit  of  Serviobl 
Amendment. 
Costs,  3. 
Injunction,  6. 
Order,  1,  2,  3. 
Receiver,  2,  3,  4. 
Service. 
Witness,  9,  12,  13. 


MUNICIPAL  CORPORATION. 
See  Stat.  8  A  9  Viot.  o.  18. 

NEGUGENCK 

See  Trustee  and  Cestui  que  Trust,  1,  2 
% 
NEXT  OF  KIN. 

See  Heib-at-Law. 

NOTICK 

See  Husrand  and  Wife,  1. 
Improvements,  1,  3,  4. 
Order,  4. 

Priority  of  Incumebanoes. 
Specific  Performance,  8. 
Stamp,  3. 
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NOTICE  OP  MOTION. 

Seo  Motion,  3. 
Obder,  1,  2. 


OPENING  BIDDING& 
See  Ybndor  akd  Pubohassb,  4. 

ORDER. 

1.  An  order  made  upon  affidavit  of  sor- 
yice  of  the  notice  of  motion  most  not 
depart  from  the  terms  of  the  notice,  even 
though  it  be  less  extensive  than  the  no- 
tice, if  such  less  extensive  order  may  be 
more  prejudicial  to  the  party  against 
whom  it  is  made  than  would  have  been 
the  larger  order  which  was  asked.  J^U- 
ton  V.  Eepioorth,  315 

2.  The  notice  was,  that  the  Court  would 
be  moved  to  dismiss  an  original  and  a 
supplemental  cause,  or  to  direct  the  ori- 
ginal cause  to  be  put  in  the  paper  for 
hearing:  the  order  made  upon  affidavit 
of  service  was,  that  the  supplemental 
cause  should  be  dismissed,  and  the  origi- 
nal cause  put  in  the  paper:  the  Court, 
upon  motion,  discharged  the  order.      lb. 

3.  Upon  the  motion  of  B ,  the  Court 
ordered  that,  upon  his  paying  the  pur- 
chase money  into  Court,  he  should  be 
substituted  as  purchaser  in  the  place  of 
A.,  and  that  A  thereupon  should  be  dis- 
charged from  liis  purchase.  B.  having 
omitted  to  draw  up  the  order,  the  plain- 
tiffs in  the  cause  did  so,  and  caused  a  di- 
rection to  be  inserted  for  payment  of  the 
purchase  money  by  B.  within  twelve 
days  after  service  of  the  order,  in  which 
form,  (after  notice  to  B.  to  attend  at  the 
Registrar's  office,)  the  order  was  passed. 
On  the  motion  of  B.,  the  Court  discharged 
the  order,  with  costs.    MiUer  v.  SmWi^ 

609 

4.  An  order  r^de  upon  notice  for 
leave  to  the  plaintiffs  to  amend  their  bill, 
giving  security  to  the  Clerk  of  Records 
aud  Writs  for  the  costs  of  the  defendants 
of  the  suit,  already  incurred,  was  varied 
ex  parte  by  directing  the  coats  of  the  de- 
fendants to  be  taxed  and  paid  to  them  by 
the  plaintiffs,  reserving  the  question  how 
they  were  ultimately  to  be  borne;  the 
variation  not  being  such  as  oould  preju- 
dice the  absent  defendants.  Hart  v. 
IStik,  611 

6.  An  order  made  by  the  Court  and 


correctly  drawn  up,  will  not  in  all  ( 
be  discharged  solely  on  the  ground  that 
it  was  passed  by  the  Registrar,  without 
notice  to  the  other  parties  in  the  cause. 

lb. 

See  Lien,  1. 
Motion,  3. 


ORDER  FOR  PAYMENT  OF  MONET. 
See  Stamp. 

OUTFIT. 
See  Ship,  7. 

OUTLAWRY. 

AftQV  a  plea  of  outlawry  of  the  plain- 
tiff, the  outlawry  was  reversed,  and  it 
was  held  that  the  plaintiff  was  entitled  to 
an  order  of  the  Court  for  the  issue  of  a 
new  subpoena  against  the  defendant,  and 
that,  upon  service  of  such  subpoena,  and 
payment  of  20s.  costs,  (as  directed  by 
Lord.  Clarendon's  Order,)  the  defendant 
should  answer  the  bill,  and  that  the  costs 
of  the  motion  must  be  paid  by  the  plain- 
tiff.   Hunter  v.  Nockolds,  459 


OUTSTANDING  TERM. 

Although  the  Court  wiU,  by  decree, 
restrain  the  setting  up  of  an  outstandmg 
term  to  prevent  the  fair  trial  of  a  legal 
right,  yet,  after  the  trial  of  an  ejectment 
has  taken  place,  and  a  term  has  been 
set  up  whereby  the  trial  of  the  merits  of 
the  case  was  prevented,  and  the  party 
using  it  obtained  a  verdict  and  judgment, 
a  suit  cannot  be  sustained  to  set  that 
judgment  aside ;  nor  will  the  fact,  that 
tlie  communications  made  before  the  trial 
by  the  party,  who  so  gained  the  advan- 
tage at  law,  led  the  other  party  to  believe 
that  the  substantial  question  of  the  title 
would  be  tried  in  the  ejectment,  enable 
him  to  sustain  a  suit  for  such  a  purpose; 
but  if  there  be  any  impediment  to  the 
trial  of  the  legal  right  in  another  action 
of  ejectment,  a  suit  may  be  sustained  for 
relief  by  removing  that  impediment  to* 
the  trial  of  the  right  in  such  future  ac- 
tion. Master  or  Keeper^  Fallows  and 
Scholars  of  Claire  Hall  v.  Harding,      273 
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PARTIES. 

1.  To  a  suit  by  one  or  more  cC^stuis  que 
trust  Ckji^nst  trustees,  alleging  that  the 
trust  fund  had  been  invested  on  improper 
security,  and  seeking  to  have  it  restored, 
all  the  cestuis  que  trust  of  the  fund  must 
be  parties ;  and  if  the  fund  be  held  in 
trust,  for  a  class  of  persons,  there  must, 
before  the  cause  is  heard  on  the  ques- 
tion between  tlft  plaintiffs  and  the  trus- 
tees, be  evidence  that  all  the  members 
of  the  dass  are  before  the  Court  Phil- 
lipaon  V.  Gatty,  26 

2.  In  a  suit  by  the  devisee  of  a  mort^ 
gagor  to  redeem  the  mortgaged  estate, 
where  the  defendant,  the  alleged  mort- 
gagee, claims  an  absolute  title  by  virtue 
of  the  Statute  of  Limitations,  legatees 
whose  legacies  are,  under  the  will  of  tlie 
mortgagor,  charged  on  the  mortgaged 
premises^  are  necessary  parties.  BatcluAor 
v.  Middleton,  78 

3.  To  a  suit  by  three  out  of  four  resi- 
duary legatees,  to  recover  three-fourths 
of  a  sum  of  stock  which  the  executors 
bad  omitted  to  get  in,  and  which  had 
been  transferred  to  the  Commissioners 
for  the  Reduction  of  the  National  Debt, 
under  the  statute  56  Geo.  3,  c.  60,  the 
legatee  entitled  to  the  other  fourth  part 
of  the  stock  is  a  necessary  party.  Hunt 
v.  Peacock^  361 

4.  Where  property  was  conveyed  to 
four  trustees  for  such  of  the  creditors  of  a 
firm  as  should  execute  the  deed,  and 
twenty-six  creditors  (including  the  four 
trustees)  executed  the  deed,  a  suit  insti- 
tuted seventeen  years  ailerwards  by 
some  of  the  creditors,  on  behalf  of  them- 
y^es  and  the  others,  was  sustained 
against  the  trustees,  they  objecting  that 
it.;nra8  defective  for  want  of  the  other 
creditors  as  parties.  Baieman  v.  Mar- 
geridon,  496 

6.  In  a  suit  by  some  of  many  creditors, 
on  behalf  of  themselves  and  the  others, 
for  an  account  of  property  which  had 
been  vested  in  the  defendants,  the  trus- 
tees, for  the  benefit  of  such  creditors,  and 
one  of  the  trustees  died  after  answer,  the 
otlier  trustees  are  not  necessary  parties 
to  the  bill  of  revivor,  or  revivor  and  sup- 
plement, against  the  representatives  of 
the  deceased  trustee.  lb. 

6.  The  author  of  the  trust}  or  his  per- 
sonal representative,  is  a  necessary  party 
to  such  a  suit;  and  he  is  not  regularly  or 
properly  a  party  thereto  by  being  a  de- 


fendant to  a  bUl  of  revivor,  or  revivor  and 
supplement,  against  the  representatives 
of  a  trustee  who  died  afler  the  institution 
of  the  suit,  even  though  all  the  trustees 
are  (unnecessarily)  parties  to  such  bill  of 
revivor,  or  revivor  and  supplement;  he 
must  be  made  a  party  to  the  original  bill, 
or  to  a  bill  in  which  the  trustees  are  all 
properly  defendants.  lb, 

1.  A  person,  not  a  trustee,  who  is  a 
party  to  a  breach  of  trust  committed  by 
a  trustee,  may  or  may  not  (at  the  option 
of  the  plaintifi*,  a  cestui  que  trust)  be 
made  a  defendant  to  a  suit  agaiust  the 
trustee  in  respect  of  such  breach.         Jb. 

8.  The  Attorney-general  docs  not,  as  a 
party  in  the  cause,  sufficiently  represent 
the  estate  of  an  illegitimate  person  who 
died  intestate,  so  as  to  enable  the  Court 
to  dispense  with  a  legal  personal  repre- 
sentative of  such  person,  duly  constituted 
in  the  Ecclesiastical  Court,  as  a  party. 
Bell  V.  Alexander^  543 

9.  In  a  suit  between  a  part  owner  and 
managing  owner  of  a  ship  and  the  mort- 
gagees of  the  shares  of  other  part  owners, 
to  determine  tlie  question  of  right  to  the 
freight  and  earnings  of  the  ship,  the  same 
being  claimed  by  the  plaintiff  towards  the 
expenses  of  repairs  and  outfit  preparatory 
to  the  voyage,  and  by  the  mortgagees  as 
applicable,  in  the  first  instance,  to  the 
payment  of  their  debt,  the  assignees  of 
the  mortgagors,  the  other  part  owners, 
were  held  to  be  necessary  parties,  and 
not  to  be  entitled  to  their  costs.  Green 
V.  Briggs,  632 

See  Adhtnistratiok  Suit,  2,  6. 
Infant,  3. 
Pleading,  1. 
Trustee    and   Cestui   qtje 

Trust,  2. 
Witness,  9. 
Witness,  11,  12,  13. 


PARTNERSHIP. 

1.  Articles  of  partnership  between  two 
partners  as  brewers,  malsters,  &c.,  coven- 
anting with  each  other  that  they  and 
their  respective  executors  and  adminis- 
trators would  continue  partners  for 
twenty-one  years,  determinable  upon  the 
death  of  both  partners,  unless  their  re- 
spective representatives  should  agree  to 
continue  the  business  for  the  residue  of 
the  term ;  and  empowering  either  partner 
to  sell  his  share  in  the  partnership  pro- 
perty, (offering  it  first  to  the  other  part- 
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ner,)  so  that  the  purchaser  should  not  be 
entitled  to  the  possession  of  the  partner- 
ship property  until  the  expiration  of  the 
partnership,  without  the  consent  of  the 
other  partner;  empowering,  also,  each 
partner  either  in  his  lifetime  or  under  his 
will,  to  introduce  one  or  more  relations, 
being  sons,  brothers,  or  nephews,  into  the 
partnership,  to  take  all  or  a  portion  of  his 
share,  during  the  continuance  of  the  part- 
nership ;  and  providing,  that,  in  case  of 
the  death  of  either  or  both  partners  dur- 
ing the  term,  after  having  introduced 
such  relation,  the  person  so  introduced 
should  be  considered  as  the  original  part- 
ner ;  providing,  also,  that  in  case  of  the 
death  of  either  partner  during  the  term, 
without  having  introduced  such  relation, 
the  business  should  be  carried  on  by  the 
surviving  partner,  and  the  executors,  ad- 
ministrators, or  trustees  of  the  deceased 
partner;  but  making  no  provision  for  the 
case  (which  happened)  of  the  death  of 
one  partner  during  the  term,  and  his  ex- 
ecutors or  administrators  refusing  to  be 
concerned  in  the  business  with  the  sur- 
Tiving  partner,  and  callmg  for  an  imme- 
diate dissolution,  and  a  sale  and  distribu- 
tion of  the  partnership  property,  the 
surviving  partner  not  consentmg  to  such 
dissolution  or  sale : — Heid,  in  a  suit  by 
the  executors  of  the  deceased  partner 
against  the  survivor,  for  a  dissolution, 
that  the  provisions  in  the  articles  for  the 
continuance  of  the  partnership  during  the 
term  of  twenty-one  years  could  not  be 
enforced  in  equity  by  way  of  specific 
performance  of  the  partnership  contract 
against  the  representatives  of  a  deceased 
partner,  either  by  way  of  relief  in  a  suit 
in  which  such  surviving  partner  was 
plaintiff,  or  by  way  of  protection  in  a  suit 
m  which  he  was  defendant:  and,  inas- 
much as  the  articles  could  not  be  so  en- 
forced, the  plaintiffs,  the  executors  of  the 
deceased  partner,  repudiating  the  partner- 
ship, were  entitled  to  a  decree  for  a  dis- 
solution ;  but  that  such  relief  would  be 
given  to  them  in  equity,  subject  to  any 
legal  right  which  the  surviving  partner 
had,  to  recover  damages  against  the  exe- 
cutors of  the  deceased  partner  for  a 
breach  of  the  covenants  contained  in  the 
articles;  and  that  the  amount  of  any 
damages  which  might  be  recovered  in 
•  such  an  action  must  be  added  to  the 
credit  side  of  tlie  account  of  the  surviving 
partner,  to  be  taken  under  the  decree. 
Downs  V.  ColUnSf  418 

2.  The  option  reserved  to  the  execu- 
tors of  the  deceased  partner  to  enter  into 
the  partnership  with  a  surviving  partner 
must  be  accompanied  by  the  obligation 


an  the  part  of  the  surviving  partner  to 
admit  them ;  and,  unless  the  option  be 
confined  to  the  representatives  of  the 
partner  who  shall  die  first,  the  surviving 
partner  must  have  the  option  of  entering 
into  the  partnership  with  the  representa- 
tives of  the  deceased  partner,  with  tho 
same  accompanying  obligation  on  their 
part  to  admit  him.  lb. 

See  Bankbuftcy#1,  2,  3. 
Ship,  6. 
Sp£CIFio  Febfobmance,  6. 


PAET  OWNER. 
See  Ship,  6,  1. 

PAYMENT. 

See  EZBCUTOB,  2. 
Obdeb,  4. 

PAYMENT  INTO  COURT. 
See  Pleadwg,  1. 

PAYMENT  OF  LEGACIES. 

See  ADJilKISTBATIOK  SuiT,  1. 

Evidence,  1. 

PAUPER. 
See  Costs,  2. 

PERPETUAL  INJUNCTION. 
See  Injunction,  2,  4^  6. 

PETITION. 
See  Pleading,  2. 

PLAINTIFF, 

See  Costs,  1. 
Motion,  3. 
Ordeb,  4. 
Ship,  5. 
Solicitor,  1. 
Witness,  11,  li. 
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PLEADma. 

1.  In  ft  suit  by  a  legatee  claiming 
several  legacies  under  the  will  and  codi- 
cils of  the  testator,  against  the  executor, 
naming  as  a  defendant  another  legatee, 
who  under  one  construction  of  a  bequest 
would  be  entitled  to  an  interest  in  one  of 
the  legacies  claimed  by  the  plaintiffs,  the 
plaintiffs  alleged  by  their  bill  that  the 
other  legatee '  so  named,  as  a  defendant 
was  out  of  the  jurisdiction,  but  did  not 
prove  it;  and,  upon  motions  ex  parte, 
'supported  by  affidavits,  that  such  other 
legatee  could  not  be  fbund  to  be  served 
with  process,  obtained  leave  to  file  a  re- 
plication, and  afterwards  U^set  down  the 
cause  against  the  defendants  who  had 
appeared  and  answered.  At  the  hearing, 
the  absence  of  the  other  legate^  was 
urged  by  the  executor  as  a  preliminary 
objection  to  the  hearing  of  the  cause, 
but  the  Court  heard  the  cause  upon  the 
questions  of  construction  on  the  bequests 
in  which  the  absent  legatee  was  not  in- 
terested,  and  reserved  the  consideration 
of  the  question  as  to  the  bequest,  in 
which  it  was  suggested  that  the  absent 
party  had  an  interest,  directing  that  legacy 
to  be  broug:ht  into  Court,  and  also  direct- 
ing an  inquiry  before  the  Master,  whether 
the  absent  party  was  out  of  the  jurisdic- 
tion.   Mores  v.  MoreSj  125 

2.  The  proper  form  of  proceeding  to 
recover  stock  and  dividends,  undalmed 
for  ten  years,  and  carried  over  to  the  ac- 
count of  the  CommissioQers  for  the  Re- 
duction of  the  National  Debt,  under  the 
statute  56  Geo.  3,  c.  60,  is^  by  petition  to 
be  served  upon  the  Attorney-general  and 
the  Commissioners,  and  not  by  bill  in 
the  first  instance ;  and  if  there  be  con- 
flicting claims  to  the  fund,  the  Court  will 
then  give  directions  for  the  trial  of  the 
lights  of  the  parties  between  themselves, 
either  by  suit  or  otherwiaa  BmU  v. 
Feacockj  361 

See  Bakkbuftoy,  1,  2. 
Bill. 

DiSCOVBRT. 

Plea. 
Ship,  5. 
SOLIOITOB,  1. 


PLEA. 

1.  A  defendant,  residing  abroad,  had 
obtained  two  orders  firom  the  Master  for 
time  "  to  answer,"  not  including  the  ex- 
pression that  leave  was  given  *'  to  plead 
or  demur."    The  defendimt's  solicitor,  on 


application  for  a  third  order,  produced  be- 
fore the  Master  a  document  which,  he 
stated,  was  the  draft  of  the  answer, 
which  answer  would  be  filed  without 
delay,  and  the  Master  gave  two  months 
further  time.  The  defendant  afterwards 
filed  a  plea  to  the  bill:— ^e2d,  that  the 
plea  was  an  answer,  and  satisfied  the 
terms  of  the  orders  giving  time  to  answer. 
Bunter  v.  Kockolds^  12 

2.  A  plea  to  a  bill  of  revivor,  by  the 
representatives  of  a  deceased  defendant, 
that  the  party  whom  they  represent  was 
never  served  with  a  subpoena  to  appear 
and  answer,  and  did  not  appear  to  nor 
answer  the  original  bill,  overruled,  as  in- 
sufficient in  substance — not  excluding 
the  fact  that  the  deceased  party  might  by 
other  means  have  been  bound  by  the 
proceedings  in  the  original  cause.  Bavf- 
Uns  V.  Mo88^  604 

Bee  OuTLAWBT. 


POSSESSION. 

See  MoRTOAQOB  and  Mobtgaqjee,  1. 
Receiver,  2. 
Speoifio  Perfobhanoe,  3,  6. 


POWEBL 

See  Appointment.— Trustee  and  Cestui 
QUE  Trust,  6,  7. 

PRACTICE. 

See  Affidavit  of  Sbryioe. 
ausnduent. 
Appearanoe. 
Costs,  1,  2,  3. 
Decree. 
Enrolment. 
General  Orders. 
Ha  WEAR  Corpus. 

HEARINa 

Infant. 

Injunction.  ** 

Irregular  Order. 

Minutes. 

Notice  of  Motion. 

Order. 

Parties,  1. 

Pauper. 

Petition. 

Pleading,  1. 

Plea,  1. 

Replication. 

Sale  Under  Decree. 

Setting  down  Cause. 
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See  Sbb^oe. 

SOUOITOE. 

Stop  Ordeb. 
Substituted  Skbyioe. 
Title  Deeds. 
Trevebsinq  Note.  . 
Witness. 


PRINCIPAL  AKD  AGENT. 
See  Bbokeb. 

PRIORITY-  OP  CONTRACT. 
See  Vendor  and  Purchaser,  1. 

PRIORITY  OF  INCUMBRANCERS. 

Notice  of  a  charge  to  an  indefinite 
amount  although  the  notice  be  inaccu- 
rate as  to  the  particulars  or  extent  of 
the  charge,  is  sufficient  to  put  upon  in- 
quiry a  party  dealing  for  the  property 
subject  to  the  charge ;  and  if  the  actual 
charge  afterwards  appears  to  be  incor- 
rectly described  in  the  notice,  it  is 
nevertheless  sufficient,  as  a  gnx)und  for 
giving  priority  for  the  true  amount  of 
the  charge  as  against  the  party  who  re- 
ceived the  incorrect  notice,  but  made 
no  inquiry.     Oibson  v.  Ingo^  124 

See  Insolvent  Debtor,  2. 
Ship,  4. 

PRISONER. 

See  Motion,  1. 
Pbiyilege. 

PRIVILEG-B. 

A  party  in  a  cause,  who  is  interested 
in  a  decree  which  has  been  pronounced, 
is  privileged  firom  airest  in  attending  the 
Registrar's  office,  on  passing  the  minutes 
lir  Uie  decree.    Newton  v.  Askew^      319 

PRODUCTION  OP  DEEDS. 
See  TiTLB  Deed& 


PUBLICATION. 
See  SsTmra  down  Caubb. 


RAILWAY  COMPAIIY. 

See  Aoquiescenob. 

SPEomo  Perforhanok. 


REAL  ESTATE. 
See  Alien,  1. 

RECEIVER. 

1.  A  receiver  appointed  to  get  in  pro- 
perty, part  of  which  he  finds  m  the  poe- 
sesmon  of  another  receiver,  ought  not  to 
take  prooeedyigs  to  deprive  the  latter  of 
such  possession,  without  the  authority  of 
the  Court     Ward  v.  Smiih,  31 2 

2.  A  motion  ought  not  to  be  made  for 
committal  on  the  ground  of  a  disturbance 
of  the  possession  of  a  receiver,  when  the 
object  of  the  motion  is  merely  to  compel 
the  payment  of  costs,  after  the  question 
with  respect  to  the  possession  of  the 
property  has  been  settied.  Ih, 

3.  Where  there  were  two  suits  for  ad- 
ministration, and  a  motion  for  a  receiver, 
in  each  suit  came  on  upon  the  same  day, 
the  receiver  was  appointed  in  both  suits, 
and  the  Court  gave  the  carriage  of  the 
order  to  the  plaintiffs  by  whom  the  first 
notice  of  motion  for  the  receiver  had  been 
given.     Hartv,  Tulk^  611 

4.  Upon  the  bill  of  an  equitable  mort- 
gagee, leave  was  given  to  serve  the  de- 
fendant, the  mortgagor,  before  appear- 
ance, with  notice  of  motion  for  a  re- 
ceiver, (the  bill  not  asking  for  an  injuno- 
tion:)  and  the  order  was  made,  upon 
affidavit  of  service,  for  the  appointment 
of  the  receiver,  with  liberty  to  the  par- 
ties to  propose  themselveB,  acoordhig  to 
the  notice.    Msadon  v.  Seaky,  620 

See  MonoN,  3. 


RECITALu 
See  Evidenoe;  1. 


REDEMPTION. 

See  BuiLDma  Sooixtt. 
Costs,  2. 
Dbobbb. 
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RBFERENCE. 
SeeDsosBB,  2. 


REGISTRAR. 

See  Ordeb,  3,  6. 
Pbivileob. 
Settino  Down  Causb. 


RELEASE. 
See  Dkbtob  and'  Cbsditob,  I,  2. 


REMAINDER. 
See  CoNSTRUcmoN,  15. 


REMOTENESS. 


'  1.  Devise  and  bequest  of  freehold  and 
leasehold  estates  to  trustees,  upon  trust, 
after  paying  certain  annuities,  to  settle 
the  same,  sothat^  as  nearly  as  the  rules 
of  law  and  equity  would  permit,  the  tes- 
tator's six  younger  children  should  re- 
ceive the  rents  and  profits  in  equal  shares 
during  their  lives,  with  benefit  of  sur- 
vivorship if  any  of  them  should  die  witli- 
out  leaving  issue,  and,  if  any  should 
die  leaving  issue,  that  the  child  or  child- 
ren of  him  or  her  so  dying,  during  the 
lives  of  his  said  other  children  and  of  the 
survivor,  should  take  the  share  of  him 
or  her  so  dying  of  the  said  rents  and 
profits ;  and  that,  upon  the  death  of  all 
his  said  other  children,  as  to  the  lease- 
hold estates,  the  same  to  go  and  belong 
to  the  issue  of  his  said  other  children  for 
their  respective  lives,  in  equal  shares, 
with  benefit  of  survivorship ;  and  as  to 
the  freehold  estates,  the  issue  of  his  said 
children  to  take  the  rents,  profits,  and 
proceeds  thereof  for  their  respective  lives, 
in  equal  shares,  with  benefit  of  survivor- 
ship in  case  of  the  death  of  any  of  such 
issue  without  leaving  issue,  and  if  any  of 
such  issue  of  his  said  children  should  die 
leaving  issue,  the  child  and  children  of 
him  or  her  so  d3ring,  during  the  lives  of 
such  issue  of  his  said  children  and  of 
the  survivor  of  them,  should  take  the 
share  of  him  or  her  so  dying ;  and  after 
the  death  of  all  the  issue  of  Ms  said  child- 
ren, then,  as  to  the  said  leasehold  estates, 
the  same  to  go  and  belong  to  the  child 
^  and  children  of  such  issue  absolutely  as 
'  tenants  in  common ;  and  as  to  tlie  said 
freehold  estates,  in  case  the  issue  of  his 
flaid  children,  or  any  of  them,  should  leave 
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issue  living  at  the  decease  of  the  last  sur- 
vivor of  the  said  issue,  then  that  the 
same  should  be  to  the  use  of  the  child  and 
children  of  the  bodies  of  the  issue  of  his 
said  children,  and  of  the  heirs  of  the  body 
and  respective  bodies  of  such  child  and 
children,  and,  il'  more  than  one,  equally 
to  be  divided  amongst  them  as  tenants 
in  common ;  and  if  there  should  be  a 
failure  of  issue  of  the  body  or  bodies  of 
any  such  child  or  children,  then,  as  to 
the  original  and  accnied  shares  of  such 
child  or  children  whose  children  should 
so  fail,  to  the  use  of  the  remaiidng  and 
other  and  others  of  the  said  children,  and 
the  heirs  of  the  body  or  bodies  of  such  re- 
maining and  other  children,  and,  if  more 
than  one,  equally  as  tenants  in  common ; 
and  m  default  of  such  issue  of  his  said 
children,  to  the  use  of  the  right  heirs  of 
the  testator.  The  six  younger  children 
of  the  testator  survived  him.  Some  of 
them  had  children  at  the  time  of  his  death, 
and  some  had  children  bom  after  his 
death : — Held^  that  the  six  younger  child- 
ren of  the  testator  took  life  interests  in 
both  the  freehold  and  leasehold  estates, 
wii&  remainder,  as  to  the  freeholds,  to 
the  children  of  such  younger  children  as 
tenants  in  common  in  tail,  with  cross  re- 
mainders between  and  among  them,  and 
the  ultimate  remainder  to  the  testator's 
right  heirs;  and,  semble^  that  the  same 
children  of  such  younger  •children  (afler 
the  decease  of  the  last  survivor  of  their 
respective  parents,  the  tenants  for  Ufe) 
take  absolute  interests  in  the  leaseholds. 
WiUiams  v.  Tfeofe,  239 


2.  That,  in  considering  the  validity  of 
the  limitations,  the  state  of  the  family 
at  the  death  of  the  testator  (and  not  at 
the  date  of  his  will)  is  to  be  regarded ; 
and,  therefore,  if  a  gift  be  to  such  of  the 
children  of  a  particular  parent  as  shall 
attain  a  greater  age  than  twenty-one 
years,  and  the  parent  die  in  the  lifetime 
of  the  testator,  and  the  class  bo  ascer- 
t^ned  at  the  testater's  death  the  gift  is 
vaUd.  Jb, 

3.  That  the  limitation  to  the  unborn 
children  of  the  testator's  children  for 
their  lives  was  not  void  for  remoteness 
only,  because  it  was  a  giit  to  persons  who 
might  be  unborn  at  the  death  of  the  tes- 
Utor.  lb. 

4.  That  where,  upon  the  decease  of  the 
testator's  "children,"  the  estate  was 
given  to  the  "  Lssuo"  of  such  children, 
and  where  it  was  given  over  in  case  the 
testator's  "  children'*  should  die  "  without 
leaving  issue,"  and  in  like  uaes  of  the 
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word  issae,  the  word  "  isBoe"  xnuBt  be 
read  "child  or  children^"  althoughf  in 
other  parta  of  the  will,  it  might  be  neoea- 
sary  to  read  the  word  "  isaue"  in  a  differ- 
ent sense.  lb. 


BEPAIB& 


See  Smp,  8. 


REPLICATION. 

Orders  giving  leave  to  the  pliuntiff  to 
file  a  replicatioD,  and  to  set  down  the 
cause  as  against  the  defendants  who  had 
appeared  and  answered;  upon  affidavit 
that  another  defendant  could  not  be 
found  to  be  served  with  process,  the 
plaintiff  bemg  unable  to  make  the  suit 
effectual  against  such  other  defendant 
under  any  of  the  General  Orders  of  the 
Court.    Mores  v.  Morea^  127 

See  GsNESAL  Ordsb,  '^'^ttt  of  Ooto- 

BEB,  1842. 

Fleadino,  I. 


RBSTBAINT  ON  ALIENATION. 
See  HusBAin)  and  Wite,  1. 

EBVEBSAL  OF  OUTLAWRY. 

See  OUTLAWBT. 

REVIVOR. 

See  Flea,  2. 

Substituted  Seeyiob. 

SALE  UNDER  DECREE. 

See  YBHDOB  AMD  PUBOHAfiBB,  4. 

SBOURITT. 
SeeOBDEB,  4. 

SEPARATE  USE. 
See  HusBABD  axd  Wifb. 

SERVICE. 
Leftve  to  serve  notice  of  motion  upon 


defendants  before  their  appearance  in  the 
cause,  does  not  include  aJso  leave  to  give 
short  notice  of  the  motion ;  and  if  other 
than  the  regular  period  of  notice  be  given, 
leave  for  that  purpose  must  be  obtained, 
and  will  not  be  implied  from  the  distance 
of  the  place  of  service.    Bart  v.  TisUc^ 

611 

See  Costs,  1. 
Motion,  3. 
Rbceiveb,  4. 
Substituted  Seeviob. 
Tbavebsiko  Note,  1,  2l 
WITKESS}  8,  9. 


SETTLEMENT. 
See  Deobee,  2. 

/  SETTING  DOWN  CAUSE. 

1.  Where  one  defendant  had,  with- 
out notice  to  his  co-defendants,  obtained 
an  order  fVom  the  Master  to  enlarge 
publication,  and  before  the  enlarged  time 
expired,  another  defendant  knowing  of 
the  order,  set  down  the  cause  for  hearing ; 
the  cause  was  ordered  to  be  struck  out 
of  the  Registrar's  book,  with  costs  to  be 
paid  bj  the  defendant  who  had  set  it 
down.    Eughes  v.  WiQicma^  71 

2.  Where  a  bill  has  been  retained  at 
the  hearing,  with  liberty  for  the  plaintiff 
to  bring  an  action,  it  is  not  irregular  for 
the  plaintifi;  on  having  a  verdict  in  his 
favor,  to  obtain  an  order  for  setting  down 
the  cause  on  further  directions  or  on  the 
equity  reserved,  although  the  time  at 
which  the  defendant  may  move  for  a 
new  trial  shall  not  have  arrived.  Bodgera 
V.  NounU,  338 

See  Plbadino,  1. 
Repuoatiok,  1. 


SHARES. 
SeeTiTLB^  1. 

SHERIFF. 
See  Etidenoe,  8. 

SHIP. 

1.  There  is  nothing  in  the  character 
or  nature  of  the  certilcate  of  registry  of 
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a  ship  which  excludes  it  from  the  jaris- 
diction  of  the  Court  to  decree  its  deli- 
very as  against  a  party  unlawfully  de- 
taining it     Gibson  v.  Irtgo^  112 

2.  The  master  of  a  ship  has  no  lien 
on  the  certificate  of  registry,  either  for 
his  wagns  or  for  moneys  disbursed  by 
him  for  the  use  of  the  ship;  nor  have 
the  ship-brokers  any  Uen  on  the  certifi- 
cate of  registry  for  advances  mado  by 
them  to  the  owner  for  the  use  of  the 
ship.  lb. 

3.  The  master  of  a  ship  has  no  claim 
on  the  accruing  freight,  either  for  his 
wages  or  for  moneys  disbursed  by  him  for 
the  use  of  the  ship.  lb. 

4.  Shipbrokers  advancing  moneys  to 
the  owner  of  a  ship  tor  the  ship's  use, 
having  at  the  same  time  notice  (by  an 
indorsement  on  the  certificate  of  registry) 
of  a  prior  mortgage  on  the  ship,  are  not 
entitled  to  be  repaid  their  advances  out 
of  the  freight  in  priority  to  the  mort- 
gagee, although  the  mortgagee  does  not 
take  possession  of  the  ship  until  after 
she  has  entered  the  docks  from  her 
homeward  voyage.  lb. 

5.  The  vendor  of  a  ship,  with  a  cove- 
nant for  title,  retains,  ufter  the  sale,  (in 
order  that  he  may  fulfil  his  contract,  and 
defend  himself  against  an  action  brought 
upon  his  covenant,)  such  an  interest  in  the 
certificate  of  registry  as  enables  him  to 
sustain  a  suit  for  its  delivery  against  a 
party  unlawfully  detaining  it.  lb. 

6.  Part  owners  are  tenants  in  common 
of  a  sliip,  but  jointly  interested  in  her 
use  and  employment ;  and  the  law  as  to 
the  eamiDgs  of  a  ship,  whether  as  freight, 
cargo,  or  otherwise,  follows  the  general 
law  of  partnership.     Green  v.   Briggs^ 

395 

7.  A  part  owner  of  a  ship  has  a  right 
to  require  the  gross  freight  to  be  appUed, 
In  the  first  place,  in  payment  of  the  ex- 
pense of  the  outfit  of  the  ship  for  the 
voyage  in  which  the  freight  was  earned, 
notwithstanding  he  might  sue  his  co- 
owners  for  their  proportion  of  the  ex- 
penses before  the  adventure  ends.        Jb. 

8.  The  same  rule  applies  to  the  ex- 
penses of  repairs  to  the  hull  of  the  ship, 
where  such  repairs  were  done  with  a  view 
to  the  particular  adventure  in  which  the 
earninprs  were  made,  and  without  which 
that  adventure  could  not  have  been  un- 
dertaken :  and  it  would  seem  that  the  cir- 


cumstance that  such  repairs  are  not  ex- 
hausted in  the  adventure,  does  not  create 
any  exception  to  the  rule.  Jb, 

See  LiEK. 

Pabtibs,  9. 


SHIPBBOKER. 
See  Ship,  4 

SOLICITOR. 

1.  Four  plaintifis  instituted  an  original, 
and  two  supplemental  causes,  and  three 
of  the  same  plaintiffs,  on  a  subsequent 
abatement,  filed  a  supplemental  bill  by  a 
new  solicitor,  making  the  other  plaintiff 
a  defendant,  who  also  appeared  by  an- 
other solicitor.  On  a  petition  in  the  four 
causes,  the  solicitor  in  the  last  supple- 
mental suit,  and  not  the  solicitor  on  the 
record  in  the  first  three  causes,  was 
held  to  be  entitled  to  appear  for  the  plain- 
tifis.    Ward  V.  Swift,  309 

2.  The  order  of  the  18th  October, 
1842,  is  intended  to  substitute  the  solici- 
tor for  the  six  clerks,  and  not  to  give 
the  solicitor  a  right  to  insist,  as  against 
his  client,  upon  acting  in  the  cause  until 
removed  by  the  order  of.the  Court      lb, 

3.  In  an  action  on  the  case,  agaioat 
an  attorney,  for  negligence,  the  Court 
held  that  the  cause  of  action  arose  at  the 
time  the  negligence  occurred,  and  not  at 
the  time  the  negligence  was  discovered, 
or  the  consequential  damages  ensued. 
SmUh  V.  Ibx  386 

See  009T& 
LlEX,  1. 

Witness,  t. 


SPECIFIC  PERFORMANCE. 

1.  A  contract  for  the  sale  of  the  ven- 
dor's interest  in  a  manor  under  a  lease 
for  lives,  was  made  on  the  16th  of  Octo- 
ber, 1840.  Objections  were  taken  to  the 
title,  and  a  correspondence  between  the 
soUcitors  of  the  vendors  and  purchaser 
took  place,  and  continued  until  the  20th 
of  August,  1841,  when  the  purchaser 
gave  notice  to  the  vendors  that,  the  title 
being  defective,  he  rescinded  the  con- 
tract The  correspondence  with  reference 
to  the  title  still  proceeded  (the  purchaser's 
,  solicitor  claiming  his  right  to  insist  upon 
I  the  notice,  but  giving  the  vendors  two 
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STOP  ORDER. 

See  MOBTGAGOB  AND  MOBTOAGEE,  5. 

SUBPCENA  DUCES  TECUM. 
See  WITNESS)  2,  3,  4.       ^ 

STBSTITUTED  SERVICE. 

Service  of  the  subpoena  to  appear  and 
answer  a  bill  of  revivor  and  supplement, 
upon  defendants  residing  out  of  the  juris- 
diction (in  Italy,)  ordered  to  be  substi- 
tuted bj  service  upon  the  solicitors  ap- 
pearing and  acting  for  such  defendants  in 
the  original  suit    HaH  v.  TuUc^  618 

See  TBAVEBSiNa  Note,  2. 

SUBSTITUTION. 

See  CoNSTBuonoN,  1. 
Pabtnebship. 

SUPPLEMENTAL  BILL. 

See  Bankbupt. 
Soucitoe,  1. 
Substituted  Sebyios. 

SURPRISE.     ' 
See  OUTSTAIIDING  Tbbm. 

SURVTVOR. 
See  CoNBTBUonoK,  1. 

TAXATION  OF  COSTa 
See  Costs,  1. 

MOBTGAGOB  hJXD  MOBTGAGEB^  6. 

TENANTS  IN  COMMON. 

See  IMPBOYEMENTS,   1,  2. 

TENDER.  - 

See  OoBTS,  3. 


•        TIME. 
Gekebal  Obdeb  XXIH  of  Ooto- 

BEB^  1842. 
MOBTGAGOB  AND  MOBTGAGEE,  3. 

Plea,  1. 
Sebtioe. 


TITLE. 

On  a  contract  for  the  sale  of  a  share 
in  a  mine  described  as  '^  one  192nd  part 
or  half  share  of  the  Tresavean  mine,  in 
the  district  of  Gwennap,  in  the  county 
of  Cornwall,"  it  is  not  suflBcient  for  the 
vendor  to  show  a  title  to  the  specified 
share  of  the  mhie  as  between  himself  and 
bis  co-adventures,  without  showing  some 
title  in  himself  and  his  co-adventures  to 
the  mine  of  which  he  had  contracted  to 
sell  a  share.  As  to  the  title  he  must 
show,  qwffre,     Ow'Ung  v.  Flighty  41 

See  CONSTBUOTION,  6. 

YeNDOB  Am)  PUBGHASEB,  6. 


TITLE  DEED& 

Deeds  brought  into  Court  by  the  exe- 
cutor under  the  common  order  for  pro- 
duction of  documents  made  in  a  creditor's 
suit,  will,  after  the  debts  are  paid,  be  or- 
dered to  be  delivered  out  to  the  party  by 
whom  they  were  deposited;  and  the 
Court  refused  to  order  such  deeds  to  be 
delivered  to  the  plaintiff  in  the  cause,  al- 
though he  was  the  tenant  for  life  of  the 
estate  comprised  in  the  deeds.  PlunheU 
y.  Lewis^  66 


TRADE  MARK. 
See  Ikjttnctiok,  1,  2. 

TRAVERSING  NOTE. 

1.  Personal  service  of  the  copy  of  a 
traversing  note  may  be  made,  (by  leave 
of  the  Court,  independently  of  the  Gene- 
ral Orders,)  upon  a  defendant  who  has 
not  taken  any  step  to  defend  the  suit 
either  in  person  or  by  a  solicitor,  and 
where  the  service  cannot,  therefore,  be 
made  in  the  manner  directed  by  the 
66th  General  Order  of  May,  1846.  Laurie 
v.  Burr^  308 

2.  Where  a  bill  of  revivor  and  supple- 
ment was  filed  by  one  of  two  plaiutifis, 
and  the  other  plaintilT  refusing  to  join, 
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waa  made  a  defendant,  and  an  appear- 
ance entered  for  him  under  the  XXfXth 
General  order  of  May,  1845,  and  such 
defendant  afterwards  obtained  and  served 
an  order  changing  his  solicitors  in  the 
cause, — the  Court,  upon  an  application 
by  the  plaintUf,  supported  by  affidavit 
that  diligent  inquiries  had  been  made  for 
such  defendant,  but  he  could  not  be 
found,  ordered,  that  service  upon  the  new 
solicitor  named  in  the  order  tor  changing 
Boticitors,  of  a  oopy  of  the  traversing  note, 
should  be  deemed  good  service  upon  such 
defendant.     WaUis  v.  Darby ^  618 


TRIAL  AT  LAW. 

Se^  Costs. 

iNJUNonON,  2,  3,  4^  6. 
.    MOTIOK,  2. 

Setting  down  Cause, 
Witness,  11,  12,  13. 


TRUST. 

See  Intebbst. 

Stat.  8  &  9  Vior.  c.  18. 


TRUSTEE. 

See  Infant,  2,  3. 
Partibb,  6,  7. 


TRUSTS  ACT. 
See  Tbustsb  and  Cestui  QueTTbust,  5. 


TRUSTEE    AND    CESTUI    QUE 
TRUST. 

m 

1.  A  marriage  settlement  made  in 
1811,  recited  that  the  husband  was  en- 
titled to  20,000  rupees,  secured  by  a  note 
of  the  East  India  Company^  and  10,000 
rupees,  part  thereof  were  thereby  as- 
signed (with  certain  property  of  the  wife) 
to  the  trustees  of  the  settlement,  upon 
trust,  for  the  husband  and  wife  for  their 
Uves,  with  remainder  for  the  children  of 
the  marriage.  One  of  the  trustees  died 
mx  weeks  aA»r  the  settlement  was  made. 
The  husband  died  in  1819,  and  the  wife 
in  1822.  The  trustees  did  not,  nor  did  the 
survivor,  take  any  step  during  the  lifetime 
of  the  husband  to  recover  the  10,000  ru- 
pees. After  they  had  attauied  their  ages 
of  twenty-one  years,  the  children  filed  a 
bill  against  the  surviving  trustee  and 
the  representatives  of  the  deceased  trus* 


tee,  for  an  aooount  of  the  trust-funds, 
charging  them  with  the  10,000  rupees. 
Under  a  reference  to  the  Master,  to  in- 
quire whether  the  defendant  might,  by 
due  diligence,  have  received  or  got  in  the 
10,000  sicca  rupees,  the  defendant  pro- 
duced evidence,  showing  it  to  have  been 
the  common  belief  of  persons  who  knew 
the  Itasband,  that  he  was  not  possessed 
of  any  such  property,  but  no  proof  was 
given  that  tlie  husband  was  insolvent; 
and  the  Court  charged  the  surviving  trus^ 
tee  with  the  fund,  and  interest  from  the 
death  of  the  wife,  and  directed  a  refers 
enoe  to  inquire  the  value  of  the  10,000 
rupees  at  the  time  of  the  settlement. 
V.  Eyre,  13t 


2.  The  representative  of  the  trustee 
who  died  six  weeks  after  the  making 
of  the  settlement  was  not  a  necessary 
party. — such  trustee  not  having  pos- 
sessed any  part  of  the  trust-funds,  and 
not  being  chargeable  with  the  default 

lb, 

3.  The  survivor  of  two  executors  and 
trustees  bequeathed  the  trust  property 
to  A.  upon  the  trusts  declared  by  the  ori- 
ginal testator,  expressing  by  the  same 
instrument  his  wish  that  A.  would  exe- 
cute the  trusts  with  fidelity.  No  direc- 
tion waa  given  by  the  willof the  original 
testator  as  to  the  appointment  of  new 
trustees.  On  a  bill  by  the  cestuis  que 
trust  for  that  purpose,  Jield  that  A., 
though  legally  in  the  pk)ssession  of  the 
trust  property,  was  not  a  trustee  properly 
constituted,  and  that  the  cestuis  que 
trust  were  entitled  to  have  new  trustees 
appointed  by  the  Coxat,  Mortimer'  v. 
Ireland,  196 

4.  R.,  the  &ctor  of  W.,  of  W.  A  K.,  of 
W.  K.  A  P.  of  W.  P.  A  C,  and  W.  &  B., 
accepted  bills  drawn  on  him  by  W.  A  P., 
they  (W.  A  P.)  agreeing  that  all  the 
goods  in  R's  hands,  consigned  to  him  by 
W.  A  P.,  either  solely  or  jointly,  should 
be  security  to  R.  for  the  amount  of  his 
acceptances.  R.  sold  the  goods  in  his 
own  name.  W.  afterwards  became- bank- 
rupt, and  the  assignees  of  W.  gave  no- 
tice to  the  buyers  of  the  goods  not  to 
pay  R.  the  moneys  due  in  respect  of  such 
sale.  All  the  debts  owing  for  the  goods 
were  afterwards,  by  indenture,  to  which 
R.  and  the  assignees  of  W.  were  parties, 
'assigned  to  trustees,  upon  trust  to  apply 
the  same  as  R  might  legally  do  it'  the 
assignment  had  not  been  made.  R.  after- 
wards became  bankrupt  The  trustees 
liaviug   received    the  proceeds   of  the 

I  goods  filed  their  bill  against  the  assignees 
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of  W.  and  R.,  for  the  direction  of  the 
Court  in  the  execution  of  the  trust  By 
the  decree,  the  Master  was  directed  to 
state  what  bills  of  exchange  had  been 
accepted  against  the  goods,  and  the 
amount  and  particulars  of  such  accept- 
ances, and  the  amount  unpaid,  and  for 
that  purpose  he  was  at  liberty  to  publish 
advertisements.  Under  such  advertise- 
ments several  claims  were  made  before 
the  Master,  by  K.,  and  by  other  holders 
of  the  bills  accepted  by  R.  On  further 
directions,  Hdi — that  the  bill  holders  had 
no  interest  in  the  proceeds  of  the  goods, 
except  that  which  might  arise  from  the  re- 
sult of  the  contract  between  R.  and  W.  & 
P. ;  that  if;  there  had  been  no  bankruptcy, 
the  bill  holders  could  not  have  susiained 
a  suit  to  have  the  proceeds  of  the  goods 
applied  for  their  benefit;  that  the  hap- 
pening of  the  bankruptcies  did  not  affect 
the  equitable  rights  of  the  parties ;  that 
ihfi  doctrine  of  the  case  of  £hi  parte 
Waring  established  a  special  mode  for  the 
payment  of  creditors  applicable  to  the 
administration  of  the  estate  in  the  bank- 
ruptcy, but  not  to  the  administration  of 
the  trust  in  equity;  that  the  advertise- 
ments made  under  the  decree,  and  which 
had  caused  tlie  bill  holders  to  appear 
before  the  Master,  gave  them  no  right  to 
appear, — ^and  that  they  were  not  entitled 
to  appear  on  further  directions ;  and  that 
the  general  account  as  between  the  es- 
tates of  W.  and  of  R.  being  waived  by 
the  respective  assignees)  the  assignees 
of  R.  were  entitled  to  recover  the  trust 
fund,  and  to  administer  it  in  that  bank- 
ruptcy.    Lay  cock  v.  Johnson^  199 

6.  Stock  standing  in  the  joint  names 
of  surviving  and  deceased  trustees  may 
be  transfeiTod  by  the  survivors  to  the 
Aocountant-Greneral  under  the  "Trusts 
Act,"  10  4  11  Vict.  c.  96.    In  re  Parry, 
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6.  A  direction  by  will  that  the  testa- 
tor's widow  shall  receive  all  the  income 
of  his  real  and  personal  estate,  and  pay 
and  apply  the  same  fo  and  for  the  use  of 
herself  and  the  children  of  their  marriage, 
agreeable  and  according  to  her  own 
discretion  during  her  life,  cpnfers  upon 
the  wife  a  discretionary  power,  which  the 
Court  will  not  disturb  so  long  as  it  is  rea- 
sonably and  honestly  exercised.  Costa- 
badie  v.  Ooataibadie,  410 

*l.  Where  the  disposition  of  a  trust 
estate  amongst  certain  objects  is  made 
by  the  author  of  the  trust  to  depend  upon 
th<»  discretion  of  the  trustee,  the  Court 
will  in  a  proper  suit,  inquire  intp  the 


maimer  in  which  the  trust  has  been  ad- 
ministered, and  require  that  such  discre- 
tion shall  be  &irly  and  honestly  exer- 
cised ;  and  so  long  as  it  appears  to  be  so 
exercised,  the  Court  will  not  deprive  the 
trustee  of  the  discretionary  power  which 
he  possesses,  or  assume  itself  the  exer- 
cise of  that  power ;  but  to  avoid  a  re- 
petition of  suits,  where  there  is  reason 
to  apprehend  that  the  conduct  of  the 
trustee  may  be  liable  to  question,  the 
Court  may  require  the  discretion  of  the 
trustee  to  be  exercised  under  its  view. 

lb. 

See  ADMnnsTRATiOK  Suit,  3,  4. 

HEIRLOOMa 

Intbrrst. 

hobtoaqor  akd  mobtgagsb,  6. 

MoRTMAm  Act. 

Pabtibs,  1,  4,  6,  6. 


UNCLAIMED  DIVIDEan)& 
See  Plbadq^q,  2.' 


VALUATION. 

See  AOQUIBSOENCEL 

VARIATION  OF  ORDER. 
See  Obdeb,  3,  4. 

VENDOR  AND  PURCHASER, 
mm 

1.  If  a  vendor  contract  with  two  dif- 
ferent persons  for  the  sale  to  each  of  them 
of  the  same  estate,  the  Court  will,  prima 
facie,  enforce  the  contract  which  was  first 
made ;  and  if  the  party  with  whom  the 
second  contract  was  made  should,  after 
notice  of  the  first  contract  procure  a 
conveyance  of  the  legal  estate  in  pursu- 
ance of  the  second  contract,  the  Court 
will,  in  a  suit  for  speoific  performance  by 
the  first  purchaser  against  the  vendor 
and  the  .second  purchaser,  decree  the  lat- 
ter to  convey  the  estate  to  the  plaintiff! 
Potter  V.  Sanders,  1 

2.  A  purchaser  offered  a  price  for  an 
estate,  and  the  vendor  by  a  letter  sent 
by  post  and  received  by  the  purchaser  the 
day  after  It  was  put  into  the  post-offlce,  ac- 
cepted the  offer : — Held,  that  the  vendor 
was  bound  by  the  contract  from  the  time 
when  he  posted  his  letter,  although  it 
was  not  received  by  the  purchaser  until 
the  following  day.  Ih, 
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bill  was  dismissed,  without  costs.    JTan- 
8eT  y.  Back^  443 

See  Order,  3. 
Ship,  6. 
Specific  Performance,  1,  2,  3,  4, 

6,  7,  8. 
Title,  1. 


STATUTE  10  A  11  ViCT.  c.  96. 

See  Trusts  Act. 

# 

VERDICT. 

See  Odtstandino  Term. 
Setting  down  Cause,  2. 

VESTED  INTEREST. 
See  Construction,  1. 

VOLUNTARY  BOND. 


3.  Sale  and  assignment  of  a  life  interest 
in  leaseholds  in  consideration  of  a  weekly 
sum,  to  be  paid  to  the  vendor,  during 
her  life,  with  a  covenant  by  the  pur- 
chaser, for  himself,  his  heirs,  executors, 
and  administrators,  to  make  the  weekly 
payment  to  the  vendor,  and  to  repair 
and  insure  tho  premises,  and  otherwise 
perform  the  covenants  in  the  lease: — 
JSeUl^  that  the  vendor  was  entitled  to  a 
lien  on  the  life  interest  in  the  lease- 
holds, which  was  the  subject  of  the  as- 
signment, for  the  weekly  payment  M(U- 
thew  y.  Bowler^  110 

4.  A  bidder  at  a  sale  under  a  decree 
of  tho  Court,  who  is  not  a  party  to  the 
cause  or  interested  in  the  estate  which  is 
the  subject  of  tlie  sale,  has  no  right  to 
apply  to  the  Court  to  set  aside  a  sale  to 
sinother  bidder,  on  the  ground  of  irregu- 
larity in  that  the  latter,  although  reported 
the  purchaser,  was  not,  in  fact,  the  high- 
est bidder.  Whether  he  may  apply  to  be 
declared  the  purchaser  in  the  place  of 
the  bidder  reported  to  be  the  best  pur- 
chaser, qwere.    Hughes  y.  lApswrnbe^  142 

5.  When  the  vendor's  bill  for  specific 
performance  is  dismissed  on  the  ground 
of  his  laches  in  instituting  the  suit,  and 
without  any  decision  on  the  question  of 
title,  the  Court  will  not  order  the  deposit 
to  be  returned  to  the  purchaser,  but  will 
leave  both  parties  to  their  legal  remedies. 
Souihamib  v.  The  Bishop  of  Exeter,    225 

6.  Premises  were  advertised  to  be  sold 
according  to  certain  printed  particulars 
and  conditions  of  sale.  Before  the  sale 
took  place,  several  of  the  printed  copies 
were  altered  by  the  vendor's  solicitor, 
who  introduced,  in  writing,  a  reservation 
of  a  right  of  way  to  other  premises  be- 
longing to  the  vendor.  Several  of  the 
altered  copies  of  the  particulars  were  laid 
on  the  table  in  the  auction  room,  without 
any  remark  with  regard  to  the  alteration, 
and  an  altered  copy  was  delivered  to  the 
auctioneer,  who  read  the  same  aloud  be- 
fore the  biddings  commenced ;  but  the 
party  who  became  the  purcliaser  did  not 
hear  or  notice  the  alteration.  The  con- 
tract was  signed  by  the  auctioneer  (inad- 
vertently,) and  by  the  purchaser,  on  a 
copy  of  the  particulars  of  sale  not  con- 
taining the  reservation.  After  the  pur- 
chase money  was  paid  and  possession  the  witness  only,  and  not  the  parties  in 
given,  the  purchaser  filed  his  bill  for  a  i  the  cause,  are  to  be  served  with  notice  of 
specific  performance  of  the  contract  by  a  the  motion  ;  and  tho  rule  is  the  same 


See  Executor,  3. 


WAGBa 
See  Ship,  2,  3. 


WARRANT  FOR  TAXATION. 
See  Costs,  1. 


wHjL. 

See  Annuttt. 

Construction,  1,  2,  9, 10, 11, 12, 14, 

15,  16. 
Heir-at-law. 
Remoteness. 


WITNESS. 

1.  On  a  motion,  before  publication,  to 
re-examine  a  witness  upon  interrogatories 
which  he  has  refused  to  answer,  and  that 
he  may  be  ordered  to  produce  a  docu- 
ment which  he  has  refused  to  produce, 


conveyance  from  the  vendor,  without  a 
reservation  of  the  right  of 'way ;  and  the 

Vol.  VL 


where  the  motion  is  made  after  publica- 
tion, unless  the  case  comes  within  the 
grounds  upon  which  the  Court  guards 

74 


670 


IlfDflX. 


againat  the  rd-examinatlon  of  witnesses. 


Tig^nns  v  Ooates, 


16 


2.  It  is  not  an  objection  to  such  a  mo- 
tion that  there  was  an  irreg^arity  in  the 
subpoena  duces  tecum,  or  that  the  required 
document  was  vaguely  described  in  the 
subpoena,  if  the  witness  has  appeared,aD4 
submitted  to  be  examined,  and  showed 
by  his  answer  that  he  identified  the 
document  inquired  after,  with  the  docu- 
ment in  liis  possession.  Ih. 

3.  A  subpoena  duces  teoum  is  a  requi- 
sition to  a  witness  to  produce  a  docu- 
ment ;  and  an  interrogatory  requiring  a 
witness  to  set  forth  a  document  in  the 
words,  is  in  effect  equivalent  to  a  requi- 
sitioQ  to  produce  it  lb, 

4.  The  duty  of  a  witness  to  produce 
a  document  called  for  by  the  supboena 
duces  tecum,  or  inquired  after  by  an  in- 
terrogatoiy,  is  the  same  whether  the 
document  is  called  for  in  order  to  be 
proved  by  himself  or  by  another  witness. 

lb. 

6.  A  witness  cannot  object  to  answer 
a  question  because  it  relates  to  private 
matters,  or  because  it  is  immaterial,  un- 
less the  answer  may  be  withheld  on 
some  ground  of  privilege.  lb. 

6.  Under  the  statute  "for  improving 
the  law  of  evidence,"  (6  and  7  Vict.  c. 

86,)  one  defendant  in  a  suit  in  equity  is  a 
competent  witness  in  the  same  cause  on 
behalf  of  another  defendant;  and  it  is 
not  a  just  exception  to  his  evidence,  that 
the  title  of  the  plaintiff  to  sustain  the  suit 
against  both  defendknts  depends  upon  the 
same  issue;  that  fact  can  only  be  consid* 
ered  as  affecting  or  tending  to  affect  the 
credit  of  such  defendant  as  a  witness. 
Woodv.  Bowcliffe^  183 

7.  The  solicitor  of  the  plaintiffs  in  the 
cause  was  served  with  a  subpoena  to  at- 
tend and  be  examined  before  commis- 
sioners as  a  witness  for  the  defendants, 
and  he  thereupon  attended  and  delivered 
to  the  commissioners  a  written  rehisal  to 
be  examined,  on  the  ground  of  his  being 
profesaionaUy  employed  by  the  plaintiffs: 
Seldf  that  such  document  was  not  pro- 
perly returned  by  the  commissioners,  and 


ought  not  to  have  been  set  down  as  a  de- 
murrer.    Wkdenyf.  Wisderiy  549 

8.  That  a  witness,  who  has  attended  to 
b^  examined,  in  pursuance  of  a  subpoena^ 
cannot  then  refuse  to  b€  examined,  on 
the  ground  of  irregularfty  in  the  service 
of  the  subpoena.  •  lb. 

9 

9.  That  it  is  not  necessary  to  serve  the 
other  parties  in  the  cause  with  a  notice 
of  motion  that  a  witness  be  ordered  to 
attend  and  be  examined,  though  the  rea- 
son assigned  by  the  witness  for  his  refu- 
sal to  be  examined  was,  that  he  was  pro- 
fessionally concerned  as  solicitor  for  such 
other  parties.  lb. 

10.  A  witness,  who  had  attended  be- 
fore the  Examiner,  but  had  refused  to  be 
examined  unless  he  were  paid  the  ex- 
penses of  some  former  attendances,  or- 
dered, upon  motion,  to  attend  and  be  ex- 
amined, and  to  pay  the  costs  of  the  mo- 
tion.    Ckkunt  V.  Johns<mf  561 

11.  After  an  issue  had  been  directed, 
(upon  exceptions  to  the  Master's  report 
of  debts  in  a  creditor's  suit,)  to  try  the 
consideration  of  a  bond,  the  Court  refused 
the  motion  of  the  plainti£^  the  obligee  in 
the  bond,  that  he  might  be  ordered  to  be 
examined  and  cross-examined  by  the  re- 
spective parties,  on  the  trial  of  the  issue. 
Bepworth  v.  Eeslop^  .  622 

12.  QufOere^  whether,  generally,  any  of 
the  parties,  not  being  a  merely  formal 
party,  can  be  examined  as  a  witness  on 
the  trial  of  an  issue,  directed  at  the  hear- 
ing of  the  cause.  lb. 

13.  Qucere^  whether  the  Court  will, 
after  an  issue  has  been  directed,  order  a 
pcurty  to  be  examined  as  a  witness  on  the 
trial  of  the  issue,  without  re-hearing  the 
matter  in  which  tlve  order  directing  the 
issue  was  made.  Jb. 

14.  The  Court  will  not  make  an  order 
permitting  a  plaintiff  in  an  original  bill, 
who  has  subsequently  become  bankrupt 
or  insolvent,  to  be  examined  as  a  witness 
in  the  cause  for  the  assignees  of  his  es- 
tate, who  are  prosecuting  his  suit  by  sup- 
plemental bill,     Fisher  v.  Fisher,        628 

See  Dbpendant. 
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